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No.  1900 — In  Uie  Matter  of  the  Investigation  hf  the  Commission, 
Upon  its  Own  Initiative,  to  Determine  Reasonableness  and  Just- 
ice of  Certain  Pn^iosed  Rates  Published  by  the  Central  Union 
Tdcphone  Company  to  Become  Effective  March  1,  1920,  in  the 
Cities  of  Akron,  ColllmMis,  Dayton,  Sandusky,  Springfield,  To- 
ledo, Youngstown  add  ZanesviUe,  Ohio. 


(Dated  March  31,  1920.) 


By  the  Commission : 

On  January  30,  1920»  the  Central  Union  Telephone  Company 
filed  schedules  effective  March  Ist,  increasing  rates  at  its  exchanges 
in  the  cities  of  AJuron,  Columbus,  Dayton,  Sandusky,  Springfield* 
Toledo,  Youngstown  and  ZanesviUe,  Ohio.  This  commission,  acting 
upon  its  own  initiative  to  investigate  and  determine  the  reasonable- 
ness and  justice  of  such  proposed  rates  prior  to  the  effective  date, 
consolidated  the  eight  cases  into  the  present  one^  and  docketed  it 
for  hearijigs  which  began  February  17th,  -and  lasted  about  ten  days. 
At  the  conclusion  of  such  healings,  it  becoming  evident  that  there 
would  not  be  sufficient  time  before  the  effective  date,  March  1st,  for 
the  commission  to  consider  the  great  mass  of  testimony  that  had 
been  introduced,  the  Central  Union  Company,  at  the  suggestion  of 
the  commission,  changed  the  effective  date  from  March  Ist,  to 
April  1st,  1920.  The  rates  at  Sandusky  have  already  been  fixed, 
leaving  the  other  seven  points  to  be  disposed  of. 

It  is  claimed  in  these  cases  that  the  increases  are  imperative 
to  meet  increased  wages  which  the  companies  have  been  and  are 
obliged  to  grant  in  order  to  retain  their  operators  and  compete  with 
unregulated  industries  which  hold  out  enticing  offers  to  their  em- 
ployees at  still  higher  wages. 

The  commission  fully  realizes  this  situation  and  that  the  serv- 
ice of  telephone  companies  is  seriously  handicapped  by  their  inabil- 
ity to  compete  in  the  labor  market  and  secure  and  hold  skilled  oper- 
ators, and  it  does  not  believe  that  the  public,  in  criticizing  the  serv- 
ice, is  fully  aware  of  these  difficulties.  Where  the  lack  of  efficient 
service  is  due  to  conditions  over  which  the  companies  have  no  con- 
trol, they  should  not  be  blamed,  but  when  it  is  due  to  defects  in  the 
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plant,  these  defects  should  be  remedied  before  seeking  higher 
rates.  As  a  general  proposition,  the  public  is  willing  to  pay  what- 
ever is  necessary  to  enable  a  company  to  render  good  service,  pro- 
viding it  gets  the  service.  The  telephone  is  no  longer  a  luxury; 
it  has  become  a  necessity  in  the  modem  social  and  business  world, 
and  it  is  detrimental  not  only  to  the  company  but  also  to  the  public, 
to  refuse  to  grant  rates  which  will  enable  the  companies  to  ren- 
der adequate  service. 

In  arriving  at  what  is  a  just  rate  for  a  Central  Union  Company, 
the  problem  is  complicated  by  the  fact  that  its  business  relations  are 
so  interwoven  with  the  business  of  The  American  Telephone  &  Tele- 
graph Company,  that  it  is  difficult  to  separate  them.  The  American 
Company  is  a  New  York  corporation  engaged  in  long  distance  tele^ 
phone  business.  In  addition  thereto  it  has  a  large  corps  of  skilled 
telephone  engineers  carrying  on  extensive  investigations  for  the 
general  improvement  and  advancement  of  the  art,  and  is  also  en- 
gaged in  manufacturing  and  selling  various  instruments  and  de- 
yices  used  in  the  telephone  business,  and  is  a  very  prosperous  con- 
cern. It  owns  practically  one  hundred  per  cent  of  the  capital  stock 
of  the  Centra}  Union  Company,  and  has  certain  contracts  with  its 
subsidiary  companies  under  which  large  sums  are  paid  to  it  an- 
nually by  the  subsidiary  companies,  based  upon  a  certain  per  cent  of 
the  gross  receipts. 

The  Central  Union  Company  is  an  Illinois  corporation,  operat- 
ing exchanges  and  toll  lines  in  Illinois,  Indiana  and  Ohio. 

The  Central  Union  Company  filed  as  an  exhibit  in  this  case,  a 
balance  sheet  of  the  operations  of  the  company  by  years,  from  1912 
to  1919  inclusive,  showing  on  December  31,  1919,  a  total  deficit  in 
reserve  and  surplus  of  $4,879,016.08,  and  at  the  same  date  a  gross 
indebtedness  to  the  American  Company  of  $43,490,383.19.  There 
was  also  filed  a  statement  showing  the  amount  paid  to  the  Amer- 
ican Company  for  the  same  years,  under  what  is  known  at  the* 
4y2%  contract  to  be  $3,315,294.18. 

It  is  significant  as  against  the  deficit  of  the  Central  Union  Com- 
pany and  its  indebtedness  to  the  American  Company,  that  on  March 
1,  1920,  the  American  Company  issued  its  annual  statement  for 
1919,  showing  its  net  earnings  for  the  year  to  be  $60,000,000.00; 
dividends  paid  $35,000,000.00;  interest  $15,000,000.00,  and  $5,- 
000,000.00  was  added  to  the  reserve ;  the  report  further  showed  that 
the  American  Company  and  its  predecessors  had  paid  dividends  at 
the  rate  of  $7.50  per  share  per  year  for  the  last  38  years,  and  that 
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for  the  last  13  years,  the  rate  was  uniformly  $8.00.  How  much  of 
this  was  due  to  the  operation  of  its  telephone  business,  and  how 
much  to  its  research  and  manufacturing:  and  sale  of  devices,  is  not 
apparent ;  but  the  fact  that  it  is  thriving:  while  its  subsidiaries  are 
languishing:  has  caused  wide-spread  distrust  of  the  fairness  of  the 
contracts  between  the  companies.' 

Contracts  entered  into  between  one  company  and  another,  of 
which  it  owns  100  per  cent,  are  really  contracts  between  the  com- 
pany and  itself ;  such  contracts  are  always  regarded  with  suspicion 
by  the  courts,  and  when  the  results  of  such  contracts,  over  a  period 
of  years,  say  1912  to  1919,  operate  to  the  great  financial  benefit  of 
the  parent  company,  and  the  depletion  of  the  subordinate  company, 
they  should  be  very  carefully  scrutinized.  They  are  entered  into 
without  the  two  companies  being  in  that  arm-length  attitude  which 
permits  each  to  protect  its  rights,  and  upon  the  parent  company 
rests  the  burden  of  proving  the  fairness  of  the  contracts. 

The  Long  Standing,  Interest  Bearing  Indebtedness  of  the 
Central  Union  to  the  American  Company. 

The  balance  sheet  of  the  Central  Union  Company  shows  that 
in  1912,  the  company  had  total  assets  of  $37,289,862.30.  At  the 
same  time  it  owed  the  American  Company  $32,720,000.00  for  ad- 
vances therefore  made,  and  this  debt  was  carrying  6  per  cent  in- 
terest. Owing  to  financial  difficulties  of  the  Central  Union  Com- 
pany, the  American  Company  has,  for  a  number  of  years,  waived 
the  payment  to  it  of  the  interest  upon  this  debt  and  its  proportion 
of  long  distance  tolls,  the  Central  Union  Company  agreeing  to  in- 
vest these  amounts  in  plant.  This  was  done  year  after  year,  until 
on  December  31,  1919,  the  total  assets  of  the  Central  Union  Com- 
pany has  grown,  largely  in  plant  and  equipment  to  $60,717,113.27. 
During  the  same  years,  however,  the  original  debt  to  the  American 
Company  of  $32,720,000.00  had  increased  by  accrued  interest,  de- 
ferred payment  of  tolls,  etc.  to  $43,490,383.19  and  the  testimony  of 
the  president  of  the  Central  Union  Company  is  that  during  that  en- 
tire time,  no  advances  has  been  made  by  the  American  Company, 
and  it  should  be  borne  in  mind  that  in  thus  building  up  the  Central 
Union,  the  American  Telegraph  &  Telephone  Co.  is  but  improving 
its  own  plant. 

The  41/^%  Contract 

This  contract  provides  for  the  payment  to  the  American  Com- 
pany of  4V^  per  cent  of  the  gross  receipts  of  the  Central  Union  as 
consideration  for  furnishing  all  needed  telephone  instruments,  and 
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performing  certain  administrative,  engineering,  accounting,  legal 
and  other  services,  the  4V^  per  cent  is  taken  out  of  receipts  and 
charged  to  operating  expenses.  No  matter  whether  the  net  result 
to  the  local  company  in  any  period  of  tijne  is  on  the  red  or  black 
side  of  the  ledger,  this  sum  is  paid  in  full. 

That  no  trifling  sum  is  involved  is  made  clear  by  the  state- 
ment of  the  Central  Union  Company  filed  in  this  case,  showing 
that  during  the  years  1912  to  1919  inclusive,  the  Ohio  Division 
alone  paid  under  this  Ay^  per  cent  contract,  to  the  American  Com-' 
pany  $1,380,569.66,  while  the  Central  Union  Company  as  a  whole, 
during  the  same  period  paid  $3,315,294.18.  It  is  perhaps  signifi- 
cant that  the  latter  sum  is  practically  equal  to  the  $3,000,000.00  by 
which  the  Central  Union  increased  its  deficit  during  the  same  years. 

The  Commission  believes  that  valuable  services  are  rendered 
by  the  American  Company  to  the  Central  Union  Company  and 
especially  in  the  way  of  giving  them  the  benefit  of  all  research  and 
of  patents  and  improvements,  and  in  enabling  them  to  finance 
themselves  at  much  less  cost  than  they  otherwise  could  do,  but 
since  in  financing  the  Central  Union  Companies,  the  American 
Company  is  but  financing  its  own  property,  we  are  not  prepared  to 
say  that  t^e  amount  paid  is  a  fair  value  of  the  services  rendered. 

The  present  increases  are  said  to  be  primarily  to  meet  the  in- 
creases in  wages  to  employes,  but  out  of  every  hundred  dollars 
granted  to  meet  these  higher  wages,  the  American  Company  takes 
toll  of  $4.50,  and  certainly  for  this  it  renders  no  additional  service. 
Some  more  equitable  standard  should  be  devised  for  arriving  at 
the  value  of  the  service  rendered  by  the  parent  company. 

Contracts  Covering  Division  of  Long  Distance  Tolls 
The  second  important  contracts  provides  that  on  all  long  dis- 
tance messages  originating  in  Central  Union  or  connecting  sta- 
tions, the  Central  Union  shall  receive  25  per  cent  of  the  amount 
paid,  up  to  but  not  exceeding  30  cents  per  message.  On  business 
originating  in  the  Central  Union  connecting  stations,  or  Central 
Union  Exchanges  outside  of  Toll  Board  Exchanges,  there  are  cer- 
tain additional  payments,  in  the  way  of  mileage  within  the  Central 

» 

Union  territory.    This,  however,  is  not  at  present  under  consid- 
eration. 

All  long  distance  messages  originating  in  Central  Union  points 
are  turned  over  to  the  American  Company  long  distance  lines  at  the 
Toll  Board  Exchange.  The  record  does  not  disclose  the  amount  of 
this  business  either  for  the  company  as  a  whole,  or  for  a  series  of 
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years.  There  is  a  statement,  however,  of  actual  figures  for  the  Ohio 
Division  for  the  last  six  months  of  1919,  which,  extended  for  the 
year,  gives  an  annual  business  of  872,024  messages,  amounting  to 
$1,270,182.00,  or  an  average  of  $1.46  per  message.  As  25  per  cent 
of  this  average  message  amount  of  $1.46  exceeds  30  cents,  it  meant 
that  out  of  every  message,  on  an  average,  the  American  Company 
receives  $1.16  and  the  Central  Union  30  cents,  or  in  amounts  re- 
spectively  $1,010,547.84  and  $261,607.20.  This  is  dealing  with 
originating  business  alone;  incoming  business  pays  a  commission 
at  the  place  of  origin,  and  as  the  basis  of  this  arrangement  is  the 
suppositicm  that  incoming  and  originating  business  will  be  prac- 
tically equal,  the  Central  Union  Company  handles  two  operations 
for  one  commission  of  30  cents,  or  in  fact  15  cents  per  transaction. 

We  do  not  believe  this  is  a  fair  division  of  these  tolls ;  business 
originating  in  a  Central  Union  Ebcchange  for  long  distance  points 
is  ccdlected  by  the  Central  Union,  which  puts  its  local  subscriber  in 
touch  with  its  long  distance  operator ;  and  the  service  thereafter  is 
transmission  over  the  wire  alone,  as  the  receiving  station  gets  no 
commission  for  its  service. 

When  this  investigation  began  the  Central  Union's  share  of 
tolls  was  spoken  of  as  a  percentage  commi)»sion,  and  while  sihall, 
was  so  considered.  The  Auditor  of  the  Company,  howler,  late  in 
the  hearing  testified  that,  while  called  a  percentage  commission,  it 
had  been  constructed  by  carefully  ascertaining  the  entire  cost  and 
expense  to  the  originating  company,*  and  included  no  profit  to  that 
company  whatever;  when  it  is  considered  that  hearing  after 
hearing  before  this  Commission  showed  that  prime  importance  is 
attached  to  long  distance  business,  its  lines  better  built  and  better 
maintained,  the  speediest  operators  placed  on  long  distance  boards, 
and  the  service  and  convenience  of  the  local  subscriber  subordi- 
nated to  the  long  distance  operations,  the  injustice  of  giving  the 
local  company  no  share  of  what  may  be  considered  the  cream  of 
the  tdq)hone  business,  is  at  once  apparent. 

While  this  Commission  is  not  prepared  to  say  what  is  a  fair 
division  of  the  toll  rates,  nor  what  sum  would  be  a  reasonable 
compensation  for  the  services  rendered  under  the  4 V^  per  cept 
contract,  it  is  persuaded  that  in  both  these  contracts  the  parent 
company  has  the  best  of  the  deal.  Just  what  is  fair,  perhaps,  could 
not  be  ascertained  without  an  extensive  investigation  of  the  whole 
field  of  the  American  Company^s  business,  and  it  is  doubtful 
wheth^  or  not  this  Commission  would  have  authority  to  conduct 
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such  an  investigation.  But  in  fixing  the  present  rates  we  are 
taking  into  consideration  the  fact,  as  we  believe,  that  these  con- 
tracts are  unfair  to  the  subsidiary  companies. 

We  believe  also  that  where  a  property  has  been  properly  main- 
tained so  as  to  render  efficient  service,  5.7%  is  too  great  an  allow- 
ance for  depreciation. 

For  these  and  other  reason  the  increase  which  we  are  allow- 
ing  do  not  show  a  very  large  return  on  the  investment,  and  in 
some  instances,  it  is  barely  above  operating  expenses,  but  we  have 
indicated  where,  in  our  opinion,  the  companies  may  increase  their 
net  income  without  raising  rates. 

In  the  increases  granted  we  have  laid  the  burden  more  heavily 
upon  the  business  phones,  for  the  reason  that  we  believe  the  un- 
precedented demands  for  telephone  service  is  due  largely  to  the 
great  industrial  and  commercial  activity  of  the  country,  and  the 
ever  increasing  use  of  the  telephone  in  business  transactions. 
Many  retail  dealers  have  a  practice  of  calling  all  of  their  customers 
daily  to  ascertain  their  needs. 

Several  Chambers  of  Commerce  and  Boards  of  Trade  have 
passed  resolutions  requesting  the  Commission  to  grant  increases  if 
necessary,  to  give  good  service,  indicating  that  what  the  business 
man  wants  is  service,  and  the  Commission  will  insist  that  the  best 
possible  service  be  rendered.  In  some  instances  we  have  permitted 
less  increase  than  the  showing*  seemed  to  justify,  because  the  serv- 
ice is  not  up  to  a  reasonable  standard,  eyen  taking  into  considera- 
tion the  difficulty  of  rendering  adequate  service,  to  which  we  have 
already  referred. 

In  the  Columbus  case,  the  Commission  has  made  an  appraisal 
of  the  property,  and  is  now  engaged  in  determining,  on  that  basis, 
the  whole  schedule  of  rates,  and  for  that  reason  a  few  increases 
only  have  been  granted  where  they  seemed  to  be  warranted,  and 
the  other  increases  sought  will  be  withheld  pending  the  final  deter- 
mination of  the  Columbus  case. 

The  rates  granted  in  each  case  will  be  found  in  the  Order  of 
the  Commission  this  day  issued.  Jurisdiction  of  this  proceeding 
will  be  retained  for  further  inquiry  at  a  future  date. 

The  following  is  a  summary  from  the  report  of  the  Engineer- 
ing Department  in  each  case,  but  since  the  Commission  has  reduced 
the  rates  sought  to  be  imposed  in  each  case,  the  final  results  are 
changed  accordingly. 
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Akron 
Using  a  value  of  $1,870,476.00  or  $127.00  per  station  repro- 
duction value  and  $1,720,838.00  or  $117.00  per  station  present 

value  for  the  following  calculations : 

Total  revenue  per  Statement  "A"....  $535,888 

Add  41^%  of  toll  which  should  not 
have  been  deducted  92,508x41/2%  4,163 

Estimated  additional  revenue  from 
rate  increase  made  since  July  1, 
1919,  not  realized  in  5  months  pe- 
riod, July  to  November,  1919 40,841 

Total  annual  revenue  based  on  5 
months  period $580,892 

Annual  operating  expenses  and  de- 
ductions based  on  5  months  pe- 
riod, July  to  Nov.  1919 $402,965 

Deduct  toll  valuation  expense  which 
is  included  above 3,017 

Total  exchange  operating  expense....  $399,948 

Estimated  increase  in  annual  ex- 
pense due  to  wage  increase  since 
July  1,  1919,  not  included  in  5 
months  figures $  30,910 

Additional  annual  expense  by  reason 
of  pay  roll  increase  Feb.  15, 1920-.     11,804 

Additional  expense  by  reason  of  ad- 
ditional pa3n"oll  increase.  (See  Mr. 
Reed's  letter  of  March  16,  1920)..    35,100 

Total  increase  in  expense $  77,814 

Total  annual  expenses  for  1920 $477,762 

Balance  for  depreciation,  dividends, 
etc $103,130 

Depreciation  at  5.7%  on  reproduc- 
tion value,  less  land  ($1,870,476- 
$200,000)    95,217 


Balance  for  dividends  and  interest, 
etc $    7,913 

Per  cent  net  increase  on  present 
value  0.5% 

Balance  as  above $    7,913 

Estimated  increase  in  annual  rev- 
enue    91,000 

Available  for  dividends,  etc $  98,913 

Per  cent  net  income  with  proposed 
rates  5.8% 
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Columbus 
Under  Case  No.  1368  a  valuation  was  made  by  this  Commis* 
sion  which  was  announced  tentatively  and  was  protested  by  both 
the  company  and  the  city.  The  company  claimed  the  value  was 
too  low  and  the  city  the  value  was  too  hisrh.  For  the  purpose  of 
passing  upon  the  present  rate  schedule  I  have  taken  the  tentative 
valuation  as  announced  and  made  certain  deductions  for  toll  board 
and  not  used  and  useful  property  to  which  has  been  added  the  net 
additions  to  plant  making  a  value  for  rate  making  as  of  January  1, 
1920,  of  4,121,819  or  $127  per  station  reproduction  value,  and  pres- 
ent value  of  $3,715,100  or  $114  per  station.  Upon  this  basis  of 
value  I  have  made  the  following  calculations  which  show  that  the 
company  with  their  present  operating  expenses  and  revenues 
should  have  a  balance  left  for  dividends  and  interest  of  1.6%. 
With  the  proposed  rate  increase  they  should  have  left  4.7% : 

Annual  revenue  based  on  5  months, 

July  to  November,  1919 $117,530 

Add  41/^%  of  toll  revenue  which 
should  not  have  been  deducted 
($134,124.48)  6,036 

Estimated  increase  in  annual  rev- 
enue from  rate  increase  made 
since  July  1,  1919,  not  realized  in 
5  months  period,  July  to  No- 
vember    *12,679 

Total  present  annual  revenue $1,164,887 

Annual  operating  expense  based  on 
5  months  period,  «Fuly  to  Novem- 
ber, 1919 $904,243 

Deduct  toll  appraisal  expense  which 
was  incorrectly  included $    7,147 

Deduct  exchange  appraisal  expense 
which  was  incorrectly  included 
for  7  months 17,350 

Deduct  as  rental  expense,  that  por- 
tion of  main  exchange  building 
used  for  toll  purposes 6,176 

Deduct  as  rental  expense  that  por- 
tion of  main  exchange  building 
used  for  division  offices... 8,544 

Total  deductions  $  39,217 

$865,026 

^Should  be  red  figrures. 
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Estimated  increase  in  annual  ex- 
pense due  to  wage  increase  only 
since  July  1,  1919,  not  included  in 
the  figures  for  5  months  period....^    4,406 

Estimated  increase  in  ani^ual  ex- 
pense due  ifi  ^(Jitiojgal  increase  in 
wages  put  in  effect   January  1, 

1919  6,660     $  11,066 

^"■"■■'^'■"•— ^— "•—   — ■^— ■^— ^— ■— 

Total  preswt  annual  e;fa^n^p $876,092 

and  dividends $288,795 

Depreciation  at  5.f  %  on  reproduc- 
tion value  less  land  ($4,121,819— 
$100,652)    229,207 

Balance  for  interest  and  dividends..  $  59,588 

Per  cent  net  income  under  present 


rates 1.6 


fy/. 


c 


Balance  for  interest  and  dividends 

as  above  $  59,588 

Estimated  increase  in  annual  income 

from  proposed  rates 116,000 

Available  for  interest  and  dividends 

under  proposed  rates $175,588 

Per  cent  fiet  income  under  proposed 

rates  4.7% 

Dayton 
Applying  to  Dayton  the  Columbus  per  station  basis  gives  a 
reproduction  value  of  $2,338,578  or  $127  per  station ;  present  value 
$2,099,196  or  $114  per  station: 

Annual  revenue  based  on  5  months, 
July  to  November,  1919 $691,650 

Add  41/2%  of  toll  revenue  ($85,- 
088.02)  which  should  not  have 
been  deducted  3,829 

Estimated  increase  in  annual  rev- 
enue from  rate  increases  made 
since  July  1,  1919,  not  realized  in 
5  months  period 39,466 

Total  present  annual  revenue $784,945 

Annual  operating  expenses  based  on 
5  months  period,  July  to  No- 
vember, 1919  $495,926 

Deduct  toll  appraisal  expense  which 
was  incorrectly  included 3,988 

$491,938 


'Should  be  red  Agfures. 
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Estimated  increase  in  annual  ex- 
pense due  to  wage  increases  only 
Since  July  1, 1919,  not  included  in 
figures  for  5  months  period $  14,520 

Increase  in  annual  expense  account 
of  increases  in  wages  since  Jan- 
uary 1,  1920 5,868 

Total  present  annual  expense $512,326 

Balance  for  depreciation,  interest 
and  dividends  $222,619 

Depreciation  at  5.7%  of  reproduc- 
tion value,  less  land  ($2,338,578— 
$158,720)    124,252 

Balance  for  interest  and  dividends....  S  98,367 

Per  cent  net  income  on  present  value 

under  present  rates 4.7% 

Balance  for  interest  and  dividends 

as  above  $  98,367 

Estimated  increase  in  annual  rev- 
enue from  proposed  rates 80,000 

Balance  for  interest,  dividends  un- 
der proposed  rates  $178,367 

Per  cent  net  income  under  proposed 

rates   8.5^ 

Springfield 
Using  the  per  station  value  set  up  in  the  Zanesville  applica- 
tion of  reproduction  value  $113  per  station  of  $844,562  and  present 
value  of  $102  per  station  or  $762,348  for  the  following  calculations : 

Annual  revenues  based  on  5  months, 

July  to  November,  1919 $212,319 

Add  41/2%  of  toll  revenue  ($25,- 
541.04)  which  should  not  have 
been  deducted  1,149 

Estimated  increase  in  annual  rev- 
enue from  rate  increases  made 
since  July  1,  1919,  not  realized  in 
5  months  period 11,719 

Total  present  annual  revenue $225,187 

Annual  operating  expenses  based  on 
5  months  period,  July  to  No- 
vember, 1919  $116,682 

Deduct  toll  appraisal  expense  which 

was  incorrectly  included 1,357 

$165,325 
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Estimated  increase  in  annual  ex- 
pense due  to  wage  increases  only 
since  July  1, 1919,  not  included  in 
the  figures  for  5  months,  July  to 
November,  1919 ,.....: $  18,504 

Total  present  annual  expenses $183,829 

Balance   for   depreciation,   interest 

and  dividends $  41,358 

Estimated  increase  in  annual  ex- 
penses due  to  wage  increases  oqly 
since  July  1,  1919,  not  included  in 
the  figures  for  5  months,  July  to 
November,  1919 $  18,504 

Total  present  annual  expenses $183,829 

Balance  for  depreciation,  interest 
and  dividends $  41,358 

Depreciation  at  5.7  %  on  reproduc- 
tion value,  less  land  ($844,562 — 
$41,000)    45,803 

Balance  for  interest  and  dividends..  x      4,445 

Per  cent  net  income  based  on  pres- 
ent value  X      0.6% 

Balance  for  interest  and  dividends 

as  above  x$    4,445 

Estimated  increase  in  annual  rev- 
enue from  proposed  rates 35,000 

$  30,555 
Per  cent  net  income  under  proposed 


rates  ..: : 4.1 


c/ 


/ 


c 


Toledo 

At  the  time  of  the  filing  of  the  last  increase  the  company 
filed  a  statement  "A"  setting  up  an  estimated  present  value  for 
Toledo  of  $3,273,851  which  includes  $611,300.00  for  cost  of  attach- 
ing the  business.  Deducting  the  item  for  cost  of  attaching  the 
business  leaves  an  estimated  present  value  as  of  December  31, 
1919,  of  $2,662,551.00  or  $114  per  station.  Using  this  present 
value  as  a  basis  and  considering  the  property  as  90%  good  would 
leave  a  value  of  $2,958,390.00  or  $127.00  per  station — ^reproduction 
value.  The  above  values  are  practically  the  same  per  station  as 
those  found  by  the  Commission  in  the  Central  Union  Telephone 
case — Columbus. 
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Annual  revenue  based  on  5  months, 

July  to  November,  1919 $803,859 

Add  41/2%  of  toll  ($72,380.50)  which 

should  not  have  been  deducted 3,257 

Estimated  increase  in  annual  rev-        , 

enue  rate  increases  made  since 

July  1,   1919,  not  realized  in  5 

months  period.  (Included  decrease 

in  service  connection  revenue) *7,738 


Total  present  annual  revenues $799,378 

Annual  expense  based  on  5  months 
period  July  to  November,  1919 $765,761 

Estimated  increase  in  annual  ex- 
pense due  to  wage  increases  only 

'  since  July  1,  1919,  not  included 
in  figures  for  5  months  period, 
July  to  November,  1919 $  14,001 

Increase  in  annual  expenses  by  rea- 
son of  increase  in  pay  rolls  on 
January  1st,  1920 9,158 


Total  present  annual  expense $768,106 

Balance  for  depreciation,  interest 
and  dividends $  31,272 

Depreciation  at  5.7%  on  reproduc- 
tion value,  less  land  ($2,958,390— 
$165,200)    159,212 


Balance  for  dividends  and. interest..  x  127,940 

Per  cent  net  income  on  present 
value  X      4.8% 

Balance  for  interest  and  dividends 
as  above x  127,940 

Estimated  increase  in  annual  rev- 
enue from  proposed  rates 90,000 


Balance  for  interest  and  dividends..  *     37,940 

Per  cent  net  income  under  proposed 
rates *      1.4% 

Youngstown 

Taking  as  fair  the  company's  estimated  present  value  of  the 
property  minus  the  cost  of  establishing  the  business  which  they 
included,  gives  a  present  value  of  $1,707,412  or  $108  per  station. 
Considering  the  property  as  90%  good  would  give  a  reproduction 

* — Should  be  red  figures. 
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value  of  $1,897,123.00  or  $120.00  per  station.    We  have  used  this 
value  in  the  following  calculations : 

Annual  revenue  based  on  5  months, 
July  to  November,  1919 $570,348 

Add  4V2%  of  toll  revenue  ($85,605) 
which  should  not  have  been  de- 
ducted   3,852 

Estimated  increase  in  annual  rev- 
enue from  rate  increase  made 
since  July  1,  1919,  not  realized  in 
5  months  period  10,932 

Total  present  annual  revenue $585,132 

Annual  expenses  based  on  5  months 

period,  July  to  November,  1919....  $521,516 

Deduct  prportion  of  strike  expense 

incorrectly    included    for    seven 

months  $  39,119 

Deduct  proportion  of  building  re- 
pairs incorrectly  included  for  7 

months  ^...       3,568 

Deduct  proportion  of  each  appraisal 

expense  incorrectly  included  for  7 

months  8.762 . 

Total  deductions  incorrectly  in- 
cluded     $  55,094 

$466,422 

Estimated  increase  in  annual  ex- 
pense due  to  wage  increase  only 
since  July  1,  1919,  not  included  in 
figures  for  5  months  period 91,139 

Total  present  annual  expense $475,561 

Balance  for  depreciation,  dividends, 

etc $109,571 

Depreciation  at  5.7%  of  reproduc- 
tion value,  less  land  ($1,897,123— 
$20,000)    $106,996 

Balance  for  dividends  and  interest..  $    2,575 

Per  cent    net    income    at    present 

rates  0.15% 

Balance  for  dividends  as  above $    2,575 
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Estimated  increase  in  annual  rev- 
enue from  proposed  rates 64,000 


Balance  for  dividends,  etc $  66,575 

Per  cent  net  income  from  proposed 

rates 3.9% 


Zanesville 

Using  a  value,  which,  less  the  cost  of  attaching  the  business, 
gives  a  reproduction  value  of  $648,301,00  or  $113  per  station — 
present  value  $583,471.00  or  $102.00  per  station,  submitted  by 
the  company : 

Annual  revenues  based  on  5  months, 
July  to  November,  1919.  State- 
ment "A"  $138,806 

Add  4V2%  of  toll  revenue  ($16, 
033.61)  which  should  not  have 
been  deducted  722 

Estimated  increase  in  annual  rev- 
enues from  rate  increases  made 
since  July  1,  1919,  not  realized  in 
5  months  i)eriod  10,051 

Total  present  annual  revenues $149,579 

AnnutJ  expenses  based  on  5  months 

period  $  95,225 

Less  toll  valuation  expense   which 

should  not  have  been  deducted....         881 

$  94,344 

Estimated  increase  in  annual  ex- 
pense due  to  wage*  increases  only 
since  July  1,  1919,  not  included  in 
figures  of  5  months  period $     1,272 

Additional  annual  increase  in  wages 
since  January  30,  1920,  (as  per 
Mr.  Reed's  letter  of  March  22, 
1920 3,744 

Total  annual  increase  in  expenses....  $    5,016 

Total  present  annual  expense $  99,360 

Balance  for  depreciation  and  di- 
vidends    $  50,219 
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Depreciation  at  5.7%   upon  repro- 
duction value,  less  land  ($648,301 
'    1,640)    


Balance  for  dividends  and  interest.... 

Per  cent  net  income  at  present 
rates  

Balance  for  dividends  and  interest 
as  above  

Elstimated  increase  in  annual  rev- 
enue from  proposed  rates  -. 

Balance  for  dividends  with  proposed 
rates  

Per  cent  net  income  with  proposed 
rates  

Akron — 

Net,  Per  Year  Present 

Business,  Individual  $  84 

Two-party  72 

P.  B.  X.  trunks 96 

Residence,  Individual 39 

Two-party  ,..      30 

Rural,  Business  36 

Residence  , 24 

Dayton — 

Business,  Individual  $  84 

Two-party 72 

P.  B.  X.  trunks 96 

Residence,  Individual  42 

Two-party  33 

Suburban,  Business 42 

Residence  30 

Rural,  Business 36 

Residence 24 

Springfield — 

Business,  Individual  $  60 

Two-party 48 

P.  B.  X.  trunks 66 

Residence,  individual 30 

Two-party  24 

Youngstown — 

Business,  Individual $  84 

P.  B.  X,  trunks 90 

Residence,  Individual 42 

Two-party  80 

Suburban,  Business 48 

Residence  30 


37,829 

$  12,390 

2.1% 

$  12,390 

21,000 

$  33,390 

5.7% 

Commis- 

Proposed 

sion 

$  96 

$  93 

81 

81 

126 

114 

48 

45 

39 

36 

48 

42  > 

30 

2T 

$  96 

$  90 

81 

78 

126 

114 

48 

42 

39 

33 

54 

45 

36 

33 

48 

42 

30 

27 

$  72 

$  69 

60 

57 

96 

84 

36 

33 

27 

24 

$  96 

$  93  . 

126 

114 

46 

42 

33 

33 

60 

54 

33 
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Rural,  Business 42 

Residence  27 

Toledo- 
Business,  Individual  $  72 

Two-party  54 

P.  B.  X.  trunks 78 

Residence,  Individual 39 

Measured 30 

Two-party 30 

Measured 24 

Rural,  Business  36 

Residence 24 

Zanesville — 

Business,  Individual  $  48 

Two-party  42 

P.  B.  X.  trunks  ..^ 54 

Residence,  Individual  i 30 

Two-party  21 

Columbus — 

Business,  Individual $  84 

Two-party  66 

P.  B.  X.  trunks 90 

Residence,  Individual 39 

Measured 30 

Two-party  30 

Measured 24 

Rural,  Business  36 

Residence 24 


48 

42 

30 

27 

$  84 

$  84 

66 

66 

96 

96 

45 

45 

33 

33 

33 

38 

27 

27 

48 

42 

30 

27 

$  60 

$  57 

51 

48 

78 

69 

33 

33 

24 

24 

$  96 

$  93 

72 

72 

126 

108 

42 

39 

33 

30 

33 

30 

27 

24 

48 

42 

30 

27 

Order 

This  day,  after  full  hearing,  and  having,  as  of  date  March 
19,  1920,  made  and  entered  its  finding  and  order  herein  fixing  and 
prescribing  a  schedule  of  reasonable  and  just  maximum  rates,  tolls, 
charges  and  rentals  to  be  maintained  by  respondent,  Central  Union 
Telephone  Company,  for  the  furnishing  of  local  exchange  service 
in  the  City  of  Sandusky,  Ohio,  this  matter  came  on  for  further 
consideration  upon  the  record  made  herein  and  the  proceedings 
had  in  the  causes,  ''In  the  matter  of  the  schedules  of  the  Central 
Union  Telephone  Company  of  Columbus,  Ohio,  proposed  to  become 
effective  from  and  after  January  1,  1918",  No.  1368,  **The  City  of 
Toledo  and  Cornell  Schreiber,  Complainants,  vs.  Central  Union 
Telephone  Company,  et  al.,  Defendants",  No.  1463,  and  'The  City 
of  Akron  and  A.  H.  Palmer,  Complainants,  vs.  Central  Union  Tele- 
phone Company,  Defendant",  No.  1600,  which  matters  have  been 
duly  consolidated  with  this  proceeding: 

And  the  Commission  coming  now  to  consider  the  reasonable- 
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ness  and  justness  of  the  rates,  charges,  tolls  and  rentals  for  the 
fumishinc:  of  local  exchange  service  in  the  foUowinsr  named  cities, 
published  by  respondent  to  become  effective  March  1,  1920,  and, 
upon  the  hearing  hereof,  suspended  pending  the  final  determina- 
tion of  this  proceeding,  as  set  forth  in  the  following  schedules,  viz. : 

AkroiL P.  U.  C.  O.  No.  6,  Original  Sheets  1  and  2 

Columbus P.  U.  C.  O.  No.  4,  Original  Sheets  1  and  2 

Dayton P.  U.  C.  O.  No.  4,  Original  Sheets  1  and  2 

Springfield P.  U.  C.  O.  No.  6,  Original  Sheets  1  and  2 

Toledo -. P.  U.  C.  O.  No.  3,  Original  Sheets  1  and  2 

Youngstown P.  U.  C.  O.  No.  7,  Original  Sheets  1  and  2 

Zanesville P.  U.  C.  0.  No  4,  Original  Sheets  1  and  2 


and  being  fully  advised  in  the  premises,  and  taking  into  considera- 
tion the  value  of  the  property  used  and  useful  in  the  furnishing  of 
said  service,  the  cost  of  furnishing  the  same,  and  the  necessary 
amounts  which  should  be  set  aside  from  income  for  depreciation 
and  contingencies,  and  having  this  day  made  and  filed  in  writing 
its  findings  of  fact  herein,  hereby  further  finds  that  the  proposed 
rates,  charges,  rentals  and  tolls  for  the  furnishing  of  local  ex- 
change service  in  the  cities  of  Aki'on,  Dayton,  Sringfield,  Toledo, 
Youngstown  and  Zanesville,  Ohio,  set  forth  in  the  aforesaid  sched- 
ules, save  and  except  the  rates  and  charges  for  the  following 
classes  of  service,  which,  in  so  far  as  they  exceed  the  following 
rates  and  charges,  hereby  are  found  and  determined  to  be  exces- 
sive, unjust  and  unreasonable,  viz. : 

Net  Per 
Akron  Month 

Business,  Individual  line $7.75 

Two-party  line 8.75 

P.  B.  X.  trunks 9.50 

Residence,  Individual  line 3.75 

Two-party  line 3.00 

Rural,  Business 3.50 

Residence  2.25 

Dayton 

Business,  Individual  line $7.50 

Two-party  line , 6.50 

P.  B.  X.  trunks ^ 9.50 

Residence,  Individual  line 3.50 

Two-party  line 2.75 

Suburban  (four-party)  Business 3.75 

Residence 2.75 
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Rural,  Business 3,50 

Residence  "!!!!!!..'"!!""'."...,  2.2& 

Springfield 

Business,  Individual  line $6.75 

Two-party  line ^..  4*75 

P.  B.  X.  trunks ]][  7*06 

Residence,  Individual  lines ""....-.!*".!!!!..."."!^  2.75 

Two-party  line '..  2^00 

Toledo 

Rural,  Business $3.50' 

Residence !"."""..  2!25 

Youngstown 

Business,  Individual  line $7.75 

P.  B.  X.  trunks 9.5O 

Residence,  Individual  line 3.50 

Two-party  line 2.75 

Suburban,  (four-party)  Business 4.50 

Residence  [ 2.75 

Rural,  Business 3.50 

Residence 2.25 

Zanesville 

Business,  Individual  lines :;.$4.75 

Two-party  line 4.0O 

P.  B.  X.  trunks 5.75 

are  not  unjust,  unreasonable  or  excessive,  and  will  not  yield  a  rate 
of  return  greater  than  the  said  Central  Union  Telephone  Company 
is  entitled  to  earn  upon  its  property  so  devoted  to  the  service  of 
the  public  in  said  cities. 

And  the  Commission  being  now  engaged  in  an  appraisal  of  the 
Columbus  exchange  property  of  said  respondent  for  the  purpose 
of  fixing  and  prescribing  a  full  schedule  of  reasonable  and  just 
rates,  rentals,  tolls  and  charges  for  the  furnishing  of  local  ex- 
change service  in  said  city,  further  finds  that,  for  the  present 
and  until  the  final  determination  of  said  matter,  that  the  rates, 
charges,  tolls  and  rentals  set  forth  in  respondent's  aforesaid  sched- 
ule for  said  city,  save  and  except  the  rates  and  charges  for  the  fol- 
lowing classes  of  service,  which,  in  so  far  as  they  exceed  the  fol- 
lowing rates  and  charges,  hereby  are  found  and  determinned  to  be 
excessive,  unjust  and  unreasonable,  viz«: 
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Net  Per 
Month 

Business,  Individual  lines $7.75 

Two-party  line 6.00 

P.  B.  X.  trunks 9.00 

Residence,  Individual  line,  (unlimited) 3.25 

Measured  2.50 

Two-party,  (unlimited)  2.50 

Measured  2.00 

Rural,  Business 3.50 

Residence  2.25 

are  not  unjust,  unreasonable  or  excessive,  and  will  not  yield  a 
rate  of  return  greater  than  the  said  Central  Union  Telephone  Com- 
pany is  entitled  to  earn  upon  its  property  so  devoted  to  the  service 
of  the  public  in  said  city.    It  is,  therefore, 

Ordered,  That  the  said  Central  Union  Telephone  Company  be, 
and  hereby  it  is  authorized  to  establish,  effective  April  1,  1920, 
for  the  furnishing  of  local  exchange  service  in  the  said  cities  of 
Akron,  Columbus,  Dayton,  Springfield,  Toledo,  Youngstown  and 
Zanesville,  Ohio,  and  thereafter  to  maintain,  impose  and  collect 
the  rates,  charges,  tolls  and  rentals  hereinbefore  found  and  deter- 
mined by  this  Commission  to  be  not.  unjust,  unreasonable  or  exces- 
sive.   It  is  further 

Ordered,.  That  authority  be,  and  hereby  it  is  granted  said 
company  to  correct,  by  interlining  in  red  ink,  the  schedule  now 
on  file  with  this  Conmnission  to  conform  thereto.    It  is  further 

Ordered,  That  this  proceeding  be,  and  hereby  it  is  continued 
f (HT  the  purpose  of  completing  the  appraisal  of  the  Columbus  ex- 
change property  of  Central  Union  Telephone  Company,  a  tentative 
valuation  of  which  has  heretofore  been  certified  in  proceeding  No. 
1368,  and  the  making  of  such  further  investigations  and  orders 
as  may  be  just  and  proper.    It  is  further 

Ordered,  That  said  proceedings  entitled  as  aforesaid  and  num- 
bered Nos.  1368,  1453  and  1600,  and  heretofore  consolidlited  here- 
with, be  and  hereby  they  are  dismissed. 
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A  Corporation  Commencing  Business  as  a  Merchant  or  Manufac- 
turer After  the  First  Day  of  January,  and  Before  the  Day  Pre- 
ceding the  Second  Monday  of  April,  if  Required  at  all  to  Make  a 
Report  Under  Section  5387  General  Code,  is  Required  to  Include 
in  Its  Report,  only  the  Probable  Average  Value  of  the  Personal 
Property,  by  it  Intended  to  be  Employed  in  Such  Business  Until 
the  Succeeding  Day  Preceding  the  Second  Monday  of  April. 
While  if  a  ConMH^ation  Cmnmences  Business  After  the  Date  Pre- 
ceding the  Second  Mcmday  of  April  in  Any  Year,  Its  Report  of 
Property  Intended  to  be  Employed  in  the  Business,  Must  Extend 
Over  Until  the  Day  Preceding  the  Second  Monday  of  April  of  the 
Succeeding  Year. 


No.  1119— (Opinion  Dated  April   1,  1920.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

G^itlemen:     Receipt  is  acknowledged  of  your  letter  of  recent 
date  requesting  the  opinion  of  this  department  as  follows : 

"If  an  incorporated  company  commences  business  as  a 
merchant  or  manufacturer  after  the  first  day  of  January  and* 
before  the  day  preceding  the  second  Monday  in  -April  is  such 
company  required  to  list  its  property  appertaining  to  such 
business  for  taxation  as  provided  by  Section  5387  of  the  Gen- 
eral Code? 

If  such  business  is  commenced  after  the  day  preceding  the 
second  Monday  in  April  is  the  company  required  to  list  its 
property  for  taxation  as  provided  in  said  section  V 

The  section  to  which  you  refer  provides  as  follows : 

''Section  5387.  When  a  person  commences  business  as  a 
•  merchant  or  manufacturer  after  the  day  preceding  the  second 
Monday  of  April  in  any  year,  the  average  value  of  whose  per- 
sonal property  employed  in  such  business  has  not  been  pre- 
viously entered  on  the  proper  assessor's  list  for  taxation,  such 
person  shall  report  to  the  auditor  of  the  county  the  probable 
average  value  of  the  personal  property  by  him  intended  to  be 
employed  in  such  business  until  the  day  preceding  the  second 
Monday  of  April,  thereafter." 

This  section  does  not  on  its  face  purport  to  require  the  listingr 
of  anything  for  taxation  purposes.    Machinery  is  lacking  to  author- 

20 
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ize  the  county  auditor  to  do  anything  with  the  information  which  is 
thus  supplied  to  him.  No  liability  for  taxes  is  imposed  by  the  sec- 
tion upon  the  person  who  is  required  to  give  such  information  to 
the  auditor. 

However,  the  history  of  this  section  discloses  some  rather  sur- 
prising facts.  It  was  originally  Section  13  of  the  Taxation  Act  of 
1859,  and  provided  as  follows : 

"When  any  person  shall  commence  any  business  in  any 
county  after  the  day*  preceding  the  second  Monday  of  April  in 
aay  year,  the  average  value  of  whose  personal  property  em- 
ployed in  such  business  shall  not  have  been  previously  entered 
on  the  assessor's  list  for  .taxation,  in  said  county,  such  person 
shall  report  to  the  auditor  of  the  county  the  probable  average 
value  of  the  personal  property  by  him  intended  to  be  employed 
in  such  business  until  the  day  preceding  the  second  Monday  of 
April  thereafter ;  and  shall  pay  into  the  treasury  of  such  county 
It  sum  which  shall  bear  such  proportion  to  the  levy  for  all  pur* 
poses,  on  the  average,  so  employed,  as  the  time  from  the  day 
on  which  he  shall  commence  such  business,  as  aforesaid,  to  the 
day  preceding  the  second  Monday  of  April  next  succeeding, 
shall  bear  to  one  year.  Provided,  that  if  the  person  so  listing 
his  capital,  shall  present  a  bona  fide  receipt  to  the  treasurer  of 
any  county  in  this  state,  in  which  such  capital  had  been  pre- 
viously listed  and  taxed  for  the  amount  of  the  taxes  assessed, 
iand  by  him  paid  on  the  same  capital  for  the  same  year,  then 
and  in  that  case  it  shall  be  a  receipt  from  paying  taxes  again 
on  such  capital.'' 

There  could  be  no  doubt  as  to  the  intention  of  the  legislature 
under  this  provisiqn.  The  report  was  to  be  followed  up  by  a  pay- 
ment into  the  treasury,  and  the  amount  of  that  payment  was  reg- 
ulated by  law.  Provision  was  made  for  avoiding  double  taxation  in 
the  case  of  removal  of  a  merchant  or  manufacturer  from  one  place 
to  another. 

In  the  revision  of  1878,  immediately  preceding  the  codification 
of  1880,  the  latter  part  of  this  section  disappeared  (see  76  0.  L., 
444,  Sec.  10.)  It  may  have  been  the  thought  of  the  general  as- 
sembly that  the  omitted  matter  was  merely  superfluous  and  that 
the  section  would  have  the  same  or  a  substantially  equivalent  mean- 
ing without  it  to  it  would  if  it  were  included  in  it.  It  is  true,  too, 
that  when  engaged  in  pure  codification  the  legislature  is  presumed 
to  have  no  intention  to  change  the  law.  This  presumption  has  some- 
what weaker  application  to  what  happened  in  1878  and  1880,  how- 
ever, than  it  otherwise  would  have,  because  the  legislature  did  take 
the  trouble  to  revise  the  law  in  1878  before  it  codified  it  in  1880, 
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and  the  omission  occurred  in  the  process  of  revision ;  so  that  the 
presumption  against  an  intentional  change  in  the  law  is  somewhat 
weaker  than  it  otherwise  would  be. 

I  am  informed  by  a  member  of  the  commission  that  at  least 
in  some  places  this  section  has  been  administratively  construed  and 
applied  as  requiring  a  listing  for  taxation  purposes.  I  regret,  how- 
ever, to  be  compelled  to  advise  that  such  administrative  interpreta- 
tion is  palpably  erroneous.  A  statutory  scheme  for  the  taxation  of 
^'property"  intended  to  be  employed  in  "business,"  i.  e.,  property 
which  the  person  required  to  list  does  not  have  at  the  present  time 
and  may  never  have,  is  a  most  unusual  thing  to  begin  with.  It  is 
hardly  property  taxation  in  any  proper  sense.  But  whether  it  is  or 
not,  it  fails  to  fit  in  with  the  scheme  of  things  embraced  in  the 
other  statutes  found  in  the  chapter  relating  to  the  listing  of  personal 
property  and  will  not  articulate  with  those  sections.  Therefore,  in 
order  to  be  effective  it  should  and  must  carry  with  it  its  own  ma- 
chinery. We  find,  however,  that  no  machinery  is  in  the  present 
statute,  although  there  was  ample  machinery  in  the  original  section. 
Lacking  any  machinery  or  substantive  provisions  imposing  liability 
for  taxation  as  a  result  of  compliance  with  the  section,  the  section 
itself  must  be  limited  to  its  precise  terms.  It  is  fully  complied  with, 
therefore,  when  persons  subject  to  it  have  made  the  report  required 
by  it.  This  makes  the  statute  virtually  worthless  as  an  adminis- 
trative measure,  it  must  be  admitted.  However,  it  still  has  enousrh 
practical  value  to  serve  as  a  means  of  information  to  the  county 
auditor  in  connection  with  the  succeeding  assessment. 

Your  questions  may  therefore  be  answered  in  a  sense  by  saying 
that  Section  5387  General  Code,  does  not  provide  for  any  listing  of 
property  by  anybody ;  it  merely  requires  a  report  to  be  made.  How- 
ever, your  question  is  asked  no  doubt  with  special  reference  to  the 
fact  that  the  time  as  of  which  a  corporation  is  required  to  return 
its  personal  property  for  taxation  has  been  changed  from  the  day- 
preceding  the  second  Monday  of  April  to  the  first  day  of  January. 
Coming  now  to  deal  with  this  aspect  of  the  question,  it  seems  clear 
that  Section  5387  was  intended  to  and  does  ai^ly  to  corporations 
just  as  to  natural  persons.  This  is  clear  from  the  definition  in  Sec- 
tion 5320  General  Code.  The  change,  however,  effected  by  the  en- 
actment of  Section  5404-1  General  Code  is  not  enough  to  work  an 
implied  amendment  of  Section  5387.  It  follows  that  a  corporation 
commencing  business  as  a  merchant  or  manufacturer  after  the 
first  day  of  January  and  before  the  day  preceding  the  second  Mon- 
day of  April,  if  required  at  all  to  make  a  report  under  Section  5387 
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Cleneral  Code,  is  required  to  include  in  its  report  only  the  probable 
average  value  of  the  personal  property  by  it  intended  to  be  employed 
in  such  business  until  the  succeeding  day  preceding  the  second  Mon- 
day of  April ;  while  if  a  corporation  commences  business  after  the 
day  preceding  the  second  Monday  of  April  in  any  year,  its  report 
of  property  intended  to  be  employed  in  the  business  must  extend 
over  until  the  day  preceding  the  second  Monday  of  April  of  the  suc- 
ceeding year.  This  result  is  incongruous  of  course.  But  inasmuch 
as  Section  5367  General  Code  is  of  such  slight  practical  importance 
as  the  conclusions  previously  reached  in  this  opinion  have  shown  it 
to  be,  the  incongruity  which  exists  may  not  be  fraught  with  serious 
consequences. 

The  One  Mill  Tax  Levy  for  Tuition  Purposes  Referred  to  in  Section 
7587  General  Code^  is  in  Addition  to  the  Three  Mills  Referred  to 
in  SectiiHi  5649-3a  General  Code.  A  Lievy  of  School  Purposes 
Authorized  by  the  Elections  Under  Sections  5649-5  and  5649-5a, 
of  the  General  Code,  Prior  to  1920,  May  Not  be  Made  to  Any  Ex- 
tent Outside  of  the  Limitations  of  Sections  5649-5b  of  the  Gen- 
eral Code. 


No.  1104— (Opinion  Dated  March   27,   1920.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  The  commission  submits  for  the  opinion  of  this 
department  two  questions  relating  to  the  interpretation  of  House 
Bill,  No.  615,  filed  in  the  office  of  the  Secretary  of  State  February 
24, 1920-    These  questions  are  as  follows : 

"Is  the  one  mill  for  tuition  purposes  authorized  by  the 
amendment  to  Section  7587  in  addition  to  the  three  mill  limita- 
tion provided  for  in  Section  5649-3a?  In  other  words,  is  the 
amount  which  a  school  board  may  levy  for  current  expenses 
limited  to  three  mills  or  four  mills  ?  v 

If,  under  the  provisions  of  Sections  5649-5  and  5649-5a  of 
the  General  Code  the  board  of  education  of  a  school  district  has 
in  any  year  prior  to  1920  submitted  to  the  electors  the  propo- 
sition to  increase  the  school  levy  for  a  period  of  years  which 
extends  to  and  includes  1920  or  subsequent  years  and  the  prop- 
osition has  been  carried,  will  such  levy  to  the  extent  of  three 
mills,  or  the  whole  levy  if  the  authorization  was  for  a  rate  less 
than  three  mills,  be  exempt  from  all  of  the  limitations  of  the 
so-called  Smith  one  per  cent  law  or  is  it  necessary  that  a  vote 
be  taken  in  the  year  1920  and  subsequent  years  in  order  to  ex- 
empt such  levy  from  the  limitations  ?" 
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The  first  of  these  questions  requires  interpretation  of  the  sen- 
tence added  to  Section  7587  General  Code  by  the  act  referred  to,  as 
follows : 

"The  levy  for  tuition  fund  to  the  extent  of  one  mill  shall 
be  subect  only  to  the  limitiition  on  the  combin/^d  maximum  rate 
for  all  taxes  levied  in  the  school  distriot/' 

The  phrase  "the  combined  maximum  rate  for  all  taxes  levied"  has 
apt  reference  to  the  so-called  fifteen  mill  li^iitation  imposed  by  Sec- 
tion 5649-b  General  Code.  This  phrase  ^as  been  used  very  fre- 
quently by  the  general  assembly  when  the  intention  to  exclude  par- 
ticular levies,  or  parts  of  levies,  from  the  operation  of  what  is  known 
as  the  interior  limitations  of  the  so-called  Smith  one  per  cent  law 
and  from  the  operation  of  the  ten  mill  limitation  of  that  act  has  been 
apparent. 

Accordingly,  no  question  would  be  possible  as  to  the  application 
and  effect  of  the  sentence  quoted  were  it  npt  for  the  fact  that  Sec- 
tion 5649-3a  General  Code,  defining  the  interior  limitations  of  the 
Smith  law,  was  also  amended  by  the  same  bill  so  as  to  change  these 
limitations  as  applied  to  school  districts  from  five  mills  to  three 
mills,  and  ^^  applied  to  townships  from  two  to  one  and  one-half 
ifnills.  In  making  these  changes  the  general  assembly  retained  the 
general  language  in  which  the  limitations  had  always  been  ex- 
pressed in  that  section.  Thus,  the  language  with  respect  to  county^ 
levies  is : 

"The  aggregate  of  all  taxes  that  may  be  levied  by  a  coun- 
ty, for  county  purposes,  on  the  taxable  property  in  the  county 
on  the  tax  list,  shall  not  exceed  in  any  one  year  three  mills." 

That  applicable  to  school  districts  is : 

"The  local  tax  levy  for  all  school  purposes  shall  not  ex- 
ceed in  any  one  year  three  mills  on  the  dollar  of  valuation  of 
taxable  property  in  any  school  district." 

The  section  still  provides,  as  it  always  provided,  that  these  inte- 
rior limitations  should  exclude  certain  levies,  such  as  special  assess- 
ments and  levies  in  special  districts  created  for  road  or  ditch  im- 
provements. 

Notwithstanding  the  wide  natural  scope  of  language  such  as 
that  which  has  been  quoted,  it  is  obvious  that  it  must  receive  a  re- 
stricted interpretation ;  for  to  give  it  any  other  interpretation  would 
bring  it  into  apparent  conflict  with  other  sections  of  the  original 
Smith  one  per  cent  law.  Such  a  narrow  interpretation  was  given 
to  this  section  by  the  Supreme  Court  soon  after  the  Smith  law  went 
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into  effect  in  the  case  of  State  ex  reL  v.  Sanzenbacher,  the  journal 
entry  in  which  is  found  in  84  O.  S.,  606,  (see  sixth  paragraph  of  the 
journal  entry,  which  deals  with  the  question  actually  in  controversy 
at  the  time.) 

It  had  therefore  become  the  established  interpretation  of  the 
section  defining  the  interior  limitations  that  they  applied,  not  liter- 
ally to  all  levies  except  those  expressly  excluded  by  the  section  it- 
self, but  to  all  excepting  those  so  excluded  and  excepting  those  ex- 
cluded from  such  limitation  by  any  other  section  of  the  General 
Code  in  pari  materia. 

Even  without  the  historical  light  which  we  have  on  Section 
5649-3a,  it  is  believed  that  the  same  result  would  follow.  The  lan- 
guage in  that  section,  whatever  it  may  be,  had  acquired  in  the  mind 
of  the  legislature  and  in  the  public  mind  generally  the  significance 
expressed  by  the  epithet  which  was  always  applied  to  the  section. 
Considering  the  section  from  this  standpoint  we  might  paraphrase 
or  describe  what  the  legislature  did  in  House  Bill  No.  615  so  far  as 
school  levies  are  concerned,  as  follows : 

'The  interior  limitations  as  to  schools  shall  be  reduced 
from  five  mills  to  three  mills,  and  the  levy  for  tuition  purposes 
to  the  extent  of  one  mill  shall  be  outside  the  interior  limit- 
ation." 

So  understood  there  is  no  incompatibility  between  Section  5649- 
3a  and  Section  7587  of  the  General  Code,  as  both  are  amended  in 
the  act. 

But  even  if  there  were  such  incompatibility,  a  very  familiar 
principle  that  a  special  provision  is  to  control  where  it  is  inconsis- 
tent with  a  general  provision  would  have  application.  There  can 
be  no  doubt  that  unless  Section  5649-3a  be  explained  as  it  has  been 
explained  in  this  opinion,  there  is  an  inconsistency  between  the  two 
sections.  They  can  not  be  reconciled  upon  any  hypothesis  that  will 
bring  the  one  mill  expressly  referred  to  in  Section  7587  within  the 
three  mills  prescribed  by  Section  6649-8a.  The  statement  in  Sec- 
tion 7567  that  the  one  mill  for  tuition  purposes  shall  be  subject 
only  to  the  fifteen  mill  limitation  is  equivalent  to  a  statement  that  it 
shall  not  be  subject  to  any  other  limitation.  Therefore,  it  is  tanta- 
mount to  a  declaration  that  it  shall  not  be  subject  to  the  three  mill 
limitation.  Section  7587  is  special,  while  Section  5649-3a  is  gen- 
eral.   Therefore,  Section  7587  must  control. 

Any  one  of  the  several  reasons  as  stated  is  sufficient  upon 
which  to  base  the  conclusion  that  the  one  mill  for  tuition  purposes 


26  Department  Reports 

referred  to  in  Section  7587  is  in  addition  to  the  three  mills  referred 
to  in  Section  5649-3a  General  Code. 

The  solution  of  your  second  question  is  not  quite  so  palpable 
The  language  inserted  in  Section  5649-4  General  Code  by  House 
Bill  No.  615,  (and  requiring  interpretation  in  this  connection)  is  as 
follows : 

"and  for  local  school  purposes  authorized  by  a  vote  of  the  elec- 
tors under  the  provisions  of  Sections  5649-5  and  5649-5a  of  the 
General  Code,  to  the  extent  of  three  mills  for  such  school  pur- 
poses." 

The  very  words  necessary  to  answer  the  question  which  you 
raise  respecting  the  application  of  this  section  would  have  to  be  sup- 
plied, for  they  are  not  in  the  context  save  by  such  inferences  as 
may  be  drawn  from  the  whole  act.    Such  words  would  have  to  be 

either  the  words  "heretofore  or  hereafter,"  on  the  one  hand,  or 
merely  the  word  "hereafter,"  on  the  other  hand,  both  coming  just 

prior  to  the  word  "authorized." 

It  is  a  general  rule  of  statutory  interpretation  that  all  acts  will 
be  construed  as  prospective  unless  the  intention  to  make  them  ret- 
rospective rather  clearly  appears.  A  more  exact  way  of  expressing- 
this  principle  is  to  say  that  all  verbs  in  a  statute  are  used  with  a 
future  connection  with  reference  to  the  date  of  enactment  or  other 
date  as  of  which  the  act  as  a  whole  speaks.  This  principle,  if  given 
proper  application  here,  would  suggest  reading  in  the  word  "here- 
after," there  being  nothing  in  the  section  which  clearly  points  to  a 
retrospective  application  of  the  section. 

But  it  is  believed  that  the  principle  referred  to  finds  some 
slight  support  in  the  schedule  of  the  act,  the  office  and  function  of 
which  is  to  determine  just  such  matters  as  have  effect  upon  the  ex- 
isting law  and  the  existing  status  of  things  generally.  The  follow- 
ing is  quoted  from  Section  3,  which  is  the  schedule  of  this  act : 

"This  act  shall  not  affect  *  ♦  *  the  inclusion  in  or  exclusion 
from  any  limitations  on  tax  levies  in  a  taxing  district  of  any^ 
levy  for  any  purpose  other  than  such  levies  for  such  purposes 
as  with  respect  to  which  Sections  5649-4  and  7587  of  the  (gen- 
eral Code  are  herein  expressly  amended." 

This  provision  standing  by  itself  also  leaves  some  doubt  as  to  its 
exact  scope  in  connection  with  the  question  which  you  raise ;  never- 
theless, it  does  manifest  clearly  an  intention  to  limit  the  amenda- 
tory effect  of  the  act  very  closely.  It  shows  that  the  act  is  to  have 
no  greater  effect  upon  the  status  of  things  than  its  very  terms  re- 
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quire,  and  therefore  suggrests  a  strict  interpretation  of  those  terms 
themselves  in  so  far  as  their  application  to  existing  things  is  con- 
cerned. 

But  the  schedule  goes  on,  in  a  separate  paragraph,  to  provide 
as  f oDows : 

"In  the  year  nineteen  hundred  and  twenty,  the  question 
authorized  to  be  submitted  to  the  electors  of  a  school  district 
by  Sections  5649-5  and  5649-5a  of  the  General  Code  may  be  so 
submitted  at  an  election  to  be  held  on  the  second  Tuesday  in 
August  of  such  year,  with  like  effect,  for  all  purposes,  as  re- 
gards levies  on  the  duplicate  made  up  in  the  year  1920,  as  if 
submitted  at  the  regular  election  in  said  year." 

Here,  again,  we  find  a  provision  which  constitutes  evidence,  slight 
in  itself,  to  be  sure,  but  significant,  in  addition  to  what  has  already 
been  referred  to,  as  disclosing  the  legislative  mind.  Clearly,  the 
legislature  would  scarcely  have  gone  to  the  trouble  of  making  this 
provision  had  it  supposed  that  a  vote  taken  under  Section  5649-5  of 
the  General  Code  prior  to  the  passage  of  the  act  were  to  be  effec- 
tive to  obtain  the  benefits  of  Section  5649-4,  without  any  action  on 
the  part  of  the  electors  after  the  act  might  go  into  effect. 

It  is  to  be  admitted  that  the  act  is  silent  so  far  as  express  pro- 
vision is  concerned,  and  thus  is  open  to  an  interpretation  in  order  to 
arrive  at  the  answer  to  your  second  question.  It  is  also  to  be  ad- 
mitted that  the  evidences  of  legislative  intention  are  not  convincing, 
though  they  all  point  in  the  one  direction.    I  think,  however,  that 

* 

we  may  fairly  add  to  them  the  thought  that  the  fifteen  mill  limita- 
tion of  the  Smith  one  per  cent  law  so-called  has,  as  all  citizens  of 
Ohio  know,  acquired  such  a  unique  position  in  legislation  as  to  give 
rise  to  a  presumption  against  giving  a  liberal  interpretation  to  any 
legislation  affecting  its  application.  In  other  words,  I  think  it  is 
only  proper  to  give  a  strict  interpretation,  where  such  interpreta- 
tion is  as  possible  as  the  opposite  liberal  one  would  be,  to  legisla- 
tion dealing  with  the  fifteen  mill  limitation. 

For  these  reasons,  then,  the  opinion  of  this  department  is  that 
a  levy  for  school  purposes  authorized  by  the  electors  under  Sec- 
tions 5649-5  and  5649-5a  of  the  General  Code  prior  to  1920  may  not 
be  made  to  any  extent  outside  of  the  limitation  of  Section  5649-5b 
of  the  General  Code. 
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SYLLABI  OF  REPORTED  CA8E8 

No.  16411— Josephine     E.     Leis  v. 
The     Cleveland     Railway     Company. 
Error  to  the    Court    of    Appesus  of 
Cuyahogra  county. 
Johnson,  J. — 

1.  Rigrhts  of  property  cannot  be 
taken  away  or  interfered  with  with- 
out due  process  of  law.  But  there  is 
no  property  or  vested  right  in  any  of 
the  rules  of  the  common  law,  as 
guides  of  conduct,  and  thev  may  be 
added  to  or  repealed  by  legislative 
authority. 

2.  In  Section  3,  Article  XVIII,  of 
the  Constitution  which  empowers 
municipalities  to  adopt  and  enforce 
within  their  limits  such  local  police, 
sanitary  and  other  similar  regulations 
as  are  not  in  conflict  with  general 
laws,  the  words  "general  laws  refer 
to  laws  passed  by  the  legislature 
which  are  of  general  application 
throughout  the  state. 

3.  When  a  municipality  in  the  ex- 
ercise of  its  constitutional  authority 
has  adopted  local  police  regulations 
to  promote  the  public  health  and 
safety,  every  intendment  is  to  be 
made  in  faVor  of  the  lawfulness  of 
such  regulations,  and  courts  will  not 
interfere  except  in  clear  cases  of  vio- 
lation of  the  authority  granted. 

4.  An  ordinance  which  requires  a 
motorman  or  other  person  having 
charge  of  a  street  car  to  exercise  all 
possible  care  and  vigilance  on  ap- 
proaching anv  other  car  that  has 
stopped  for  the  purpose  of  receiving 
or  letting  off  passengers,  or  which 
requires  that  any  car  approaching  an- 
other car  which  has  been  stopped  for 
any  purpose,  or  approaching  a  curve 
shall  do  so  with  the  greatest  care  and 
be  under  complete  control  of  the  per- 
son operatiny^  the  same,  is  a  reason- 
able and  valid  ordinance. 

Judgment  reversed. 

Nichols,  C.  J.,  Jones,  Matthias, 
Wanamaker,  Robinson  and  Merrell, 
JJ.,  concur. 

No.  16394~E.  J.  Foster  v.  Scottish 
Union  and  National  Insurance  Com- 
pany of     Ekiinburgh.     Error     to  the 


Court  of  Appeals  of  Cuyahoga  county. 
Merrell,  J. 

1.  The  knowledge  of  the  agent  of 
a  fire  insurance  company  as  to  the 
title  by  which  property  is  held,  with 
respect  to  which  property  the  agent 
actmg  within  the  scope  of  his  appar- 
ent authority  procures  the  issuance 
of  a  policy  of  fire  insurance,  is  im- 
puted to  his  principal,  and  is  in  law 
the  knowledge  of  such  principal. 

2.  An  insurance  company  is  deem- 
ed to  know  matters  pertinent  to  the 
insurability  of  property  upon  which 
it  issues  a  policy  of  fire  insurance, 
when  such  matters  were  in  fact 
known  to  its  agent  at  the  time  the 
latter  procured  the  insurance. 

3.  As  to  such  matters  so  known  to 
such  agent,  the  insurance  company  is 
deemed  to  have  knowledge,  notwith- 
standing a  clause  in  the  policy  pro- 
vides that  ''no  officer,  agent,  or  other 
representative  of  this  company  shall 
have  power  to  waive  any  provision  or 
condition  of  this  policy  except  *  *  * 
by  agreement  endorsed  hereon  or 
added  hereto."  ' 

4.  A  policy  of  fire  insurance  stip- 
ulating that  it  should  be  void  "unless 
otherwise  provided  by  agreement  en- 
dorsed hereon  or  added  hereto,  ♦  *  * 
if  the  subject  of  insurance  be  a  build- 
ing on  ground  not  owned  by  the  in- 
sured in  fee  simple,"  is  a  valid  obli- 
gation of  the  company  issuing  it, 
where  the  agent  who  caused  the  pol- 
icy to  be  issued  without  endorsement 
had  knowledge  that  the  insured's  title 
to  the  buildings  covered  was  a  lease- 
hold estate  only,  and  the  insured  was 
in  fact  ignorant  of  such  provision  in 
the  policy  until  after  a  loss  had  oc- 
curred. 

5.  A  provision  in  a  policy  of  fire 
insurance  that  the  policy  ''shall  be 
void  if  any  change  *  *  *  take  place 
in  the  interest,  title  or  possession  of 
the  subject  of  insurance  whether  by 
legal  process  or  otherwise,"  is  not 
breached  by  tjtie  mere  appointment  of 
a  receiver  to  collect  rents  pendente 
lite  in  an  action  to  declare  a  forfeit- 
ure of  the  leasehold  interest  of  the 
insured,  where  such  receiver  is  not. 
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and  the  insured  is,  in  actual  physical 
possession  of  the  property  insured. 

Judgment  of  the  Court  of  Appeals 
reversed  and  that  of  the  Common 
Pleas  affirmed. 

Ifatthias,  Johnson  and  Robinson, 
JJ.,  concur.  Wanamaker,  J.,  concur- 
ring: in  the  judgement. 


No.  16244— The  C,  C.  &  St.  L.  Ry. 
Co.  et  al.,  V,  Mills  Brothers^    Error 
to  the  Court  of  Appeals  of  Franklin 
county. 
Jones,  J. 

1.  A  charg^e  of  a  lareer  sum  for 
transportation  of  freignt  than  is 
made  for  the  transporUition  of  the 
same  commodity  for  an  equal  or 
greater  distance  over  the  same  and 
connecting  lines  of  road,  under  the 
provisions  of  Section  8988,  General 
Code,  is  an  '^overcharge"  within  the 
provisions  of  Section  579,  General 
Code,  which  gives  the  Public  Utili- 
ties Commission  jurisdiction  to  enter- 
tain complaints  therefor  upon  the 
part  of  the  shipper. 

2.  Although  such  freight  charges 


may  have  been  made  in  compliance 
with  published  tariff  schedules  filed 
by  the  utility,  if  the  rates  designated 
in  such  scheaule  are  in  violation  of 
Section  8988,  General  Code,  such 
rates  are  unlawful  .and  constitute  an 
overcharge.  » 

3.  Section  8988,  General  Code, 
prohibits  the  charging,  for  transpor- 
tation of  goods  withm  the  state,  a 
larger  sum  than  is  charged  in  a  joint 
rate,  for  carrying  the  same  goods  an 
equal  or  greater  distance  over  the 
same  road  and  connecting  lines  of 
road. 

4.  Section  579,  General  Code  (101 
O.  L.,  173),  authorizing  the  commis- 
sion to  determine  the  existence  and 
validity  of  the  claim  presented,  from 
an  examination  of  the  complaint,  an- 
swer, reply  and  affidavits,  and  certi- 
fying its  finding  to  the  court  of  com- 
mon pleas  in  favor  of  the  claimant, 
is  constitutional  and  valid. 

Judgment  affirmed. 

Nichols,  C.  J.,  Matthias  and  Wana- 
maker,  JJ.,  concur.  Johnson  and 
Merrell,  JJ.,  not  participating  in  the 
hearing. 


;< 


SECRETARY  OF  STATE 


NEW  CORPORATIONS 

The  Reserve  Oil  Co.,  Lodi,  $25,000. 
J.  L.  Land,  R.  M.  Ewine^  E.  L.  Heas- 
ley,  C.  H.  Leatherman,  M.  W.  Vickery. 

The  National  Bearing  Co.,  (Gen. 
Merchandise)  Cleveland,  $10,000.  M. 
L.  Dilley,  I.  S.  Sisser,  H.  P.  Hoffman, 
D.  Adams,  H.  £.  Davis. 

The  H.  A.  Courselle  Co.,  (Dairy 
Prod.)  Akron,  $200,000.  H.  A.  Cour- 
selle, A.  H.  Sithelm,  Mrs.  E.  Leonard, 
A.  L.  Hine,  M.  C.  Hassler. 

The  True  Development  Corporation 
Co.,  (Real  Estate)  Columbus,  $1,000,- 
000.00  W.  A.  Rubrecht,  E.  C.  Harri- 
man,  Harry  Lane,  E.  B.  Atwood,  H. 
S.  Butler. 

The  Arbogust  Garage  Co.,  Sandus- 
ky, $41^50.  G.  E.  Arbogust,  A.  K. 
Nier,  M.  L.  Osborne,  E.  B.  King,  J. 
P.  Plynn  Jr., 

The  ^  Klonowski  Savings  Bank, 
Cleveland,  $100,000.  S.  Klonowski,  S. 
Klonowski,  A.  F.  Kotowski,  L.  W. 
Schmidt,  J.  E.  Kreft,  J.  A.  Dombrow- 
skL  A.  Maieswski,  L.  F.  Kucewicz. 

The  Home  Coal  Co.,  Athens,  $10,- 
000.  C.  H.  Porter,  F.  R.  Porter,  H. 
Meighen,  O.  F.  Rowland,  F.  Scott. 

The  American  (]olumn  &  Lumber 
Co.,  Columbus,  $600,000.  E.  M.  Stark, 
H.  B.  Arnold,  F.  H.  Game,  F.  J. 
Wright,  E.  M.  Kirk. 

The  Shepard  Lathe  Co.,  Cincinnati, 
$160,000.  M.  M.  Jester,  J.  H.  Ahl- 
brandt,  H.  A.  Rust,  E.  A.  Hauck,  K. 
H.  Cadwell. 

The  Financial  Audit  Co.,  Akron, 
$10,000.  J.  S.  Baruch,  F.  W.  Gan- 
yard,  F.  C.  Kampfer,  Z.  Baruch,  E. 
M.  Ganyard. 

The  Franz-Ogden  Motor  Car  Co., 
Columbus,  $30,000.  H.  G.  Franz,  A. 
C.  Ogden,  A.  D.  Sanderson,  C.  P. 
Outhwaite,  E.  Bragunier. 

The  Commercial  Guarantee  Co., 
Cleveland,  $5,000.  A.  A.  Woldman,  B. 
G.  Ruby,  H.  J.  Ruby,  S.  Rubenstein, 
A.  Barbarian. 

The  International  Chemical  Co., 
Cleveland,  $10,000.  T.  M.  Lavelle,  J. 
R.  Robinson,  S.  Pawlak,  T.  A.  Gilles- 
pie, R.  E.  Collins. 

The  American  Farm  Lighting  Co., 
Cleveland,  $10,000.     W.  L.  Flory,  C. 


W.  Sellers,  R.  M.  Kuhns,  J.  C.  Fisher, 

C.  V.  Weygandt. 

The  Cleveland  Oak  Belting  Co., 
Canton,  $1,000.  H.  A.  Staley,  F.  A. 
Slusser,  J.  C.  Atkinson,  S.  M.  Swarts, 

D.  S.  Blunt. 

The  C.  D.  &  C.  Motor  Express  Co., 
Dayton.  W.  A.  Cooper,  H.  H.  Heath- 
man,  E.  Cooper,  H.  A.  Ralls,  W.  C. 
Keim. 

The  Safety  Realty  Co.,  Akron,  $50,- 
000.  P.  B.  Treash,  F.  C.  Pfahl,  W.  L. 
Shoemaker,  K.  E.  Bradley,  C.  T.  Ink. 

The  Columbus  Klim  Co.,  Columbus, 
$10,000.  A.  L.  Habemigg,  F.  L.  Phil- 
ipp,  H.  W.  Flowers,  G.  J.  Kunkler,  H. 

E.  £^wing. 

The  Merchants  Finance  Co.,  Cleve- 
land. $525,000.  E.  Kopp,  M.  Garber, 
A.  Groldman,  G.  W.  Poppleton,  M.  Gar- 
ber, C.  D.  Reich,  E.  Kopp. 

The  Ohio  Valley  Co-operative  Co., 
Pomeroy,  $20,000.  S.  A.  McCullough, 
P.  H.  Mier,  P^Bruch,  G.  Howell,  C.  E. 
Price,  J.  Becker,  T.  T.  Tracy,  J. 
Brechtel,  P.  L.  Peoples. 

The  Sand  Run  Investment  Co.,  Ak- 
ron,  $75,000.  E.  Harpham,  L.  P.  Whit- 
aker,  W.  N.  Wood,  R.  F.  Hamlin,  E. 
O.  Hand. 

The  Vermillion  on  Lake  Co.,  (Real 
Estate)   Vermillion  on   Lake,  $1,000. 
M.  C.  Krogh,  H.  M.  Roberts,  W.  How- 
1^11,  C.  H.  Judkins,  L.  E.  Rice. 

The  H.  J.  Klossen  Co.,  Cleveland, 
(Insurance)  $10,000.  H.  J.  Klossen, 
M.  G.  Klossen,  H.  V.  McCaffery,  M. 
Groudle,  N.  Brown. 

The  Hudson  Manufacturing  Co., 
(Furniture)  Lancaster,  $25,000.  G. 
W.  Hudson,  N.  E.  Hudson,  F.  R.  Dim- 
mck,  F.  E.  Wilson,  L.  G.  Silbaugh. 

The  Grove  City  Manufacturinie:  Co., 
(Plainingmill)  Grove  City,  $30,000.  G. 
M.  Shover,  E.  J.  Porter,  F.  Mellen,  G. 
J.  Mayer,  Ira  Maxson. 

The  Crawford-Harkness  Co.,  Cleve- 
land, (Real  Estate)  $1,000.  C.  W.  Sel- 
lers, S.  L.  Orr,  C.  V.  Weygandt,  W. 
L.  Flory,  E.  L.  Andrews. 

The  Superior  Manufacturing  Co., 
(Metal)  Cleveland,  $10,000.  J.  May- 
nard,  G.  S.  Elton,  E.  H.  Tracy,  R.  E. 
Frizzell,  A.  M.  Gibbons. 

The  Walter  A.  Caverley  Co.,  (Can- 
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^)  Dayton,  $25,000.  W.  A.  Caverley, 
F.  J.  Blesi,  J.  Friend,  H.  E.  Mau, 
Louise  B.  Mau. 

The  Anchor  Investment  Co.,  Cleve- 
land, $10,000.  C.  T.  Kirkbridge,  E.  C. 
Smith,  £.  E.  Daster,  C.  F.  Austin,  D. 
I  Paddock. 

The  Lincoln  Discount  Co.,  Cleveland, 
$50,000.  L.  W.  Ulmer,  M.  Click,  M. 
McDowell,  C.  Rosenblatt,  L.  L.  Mar- 
sbaU. 

The  Linton  Lumber  Co.,  Cambridge, 
$100,000.  W.  A.  Linton,  F.  C.  Mac- 
key,  A.  Linton,  J.  A.  Bell,  J.  E.  Sec- 
rest. 

The  Arthur  House  Garage  Service 
Co.,  Cleveland,  $15,000.  L.  Englander^ 
A.  House,  C.  Dautel,  E.  M.  Day,  D.  A. 
Christopher. 

The  Cleveland  Elbow  Co.,  Cleveland, 
$40,000.  S.  Marcus,  J.  Engel,  S.  £. 
Moim,  M.  A.  Klein,  D.  Klein. 

The  Mame  Oil  &  Gas  Co.,  Murray, 
$35,000.  IT.  Lovett,  E.  H.  Stratton,  M. 
D.  Stahl,  H.  C.  Ruegg,  S.  Baker. 

The  Liberty  Bronze  &  Aluminum 
Co.,  Qeveland,  $25,000.  H.  C.  Quig- 
ley^  W.  Quigley,  O.  Ludwig,  J.  A. 
Kneger,  C.  U.  Quigley. 

The  SummitCherry  Clothing  &  Tail- 
oring Co.,  Toledo,  $30,000.  H.  Wink- 
ler, Herman  Winkler,  B.  Winkler,  M. 
Sweet,  I.  Sweet. 

The  Harmony  Coal  Co.,  Fairpoint, 
$10,000.  B.  T.  Hughes,  D.  Morton,  C. 
L.  McFarland,  R.  Gummere,  W.  W. 
McFarland. 

The  Miami  Ice  Delivery  Co.,  Dav- 
ton,  $626,000.  F.  J.  Peckham.  P.  B. 
Hunt.  W.  Finch,  B.  B,  Leonard,  E.  E. 
Burkhart. 

The  Keramos  Pottery  Co.,  E.  Liver- 
pool, $20,000.  T.  H.  Jones.  S.  L.  Cov- 
entry, F.  C.  Soule,  WV  Silverman,  S. 
E.  Anderson. 

The  Rocky  River  Hog  Co.,  Clevp- 
land,  $100,000.  C.  Locher,  W.  E. 
Loesch,  J.  W.  Woods,  L.  Petrash,  C. 
Carroll. 

The  West  Mansfield  Elevator  Co., 
West  Mansfield,  $25,000.  J.  H.  CuId, 
I  Brown.  W.  R,  Gilbert,  C.  McGee,  G. 
W.  Needham. 

The  Saeks  Grocery  Co.,  Dayton.  $10- 
000.  A.  B.  Saeks.  H.  Katz,  M.  Katz, 
M.  E.  Saeks,  A.  W.  SchnYman. 

The  L.  C.  Titus  Co.  (Farm  Prod,> 
Sooth  Charleston.  $290,000.  L.  C.  Tit- 
us, M.  M.  Titos,  G.  Currey,  C.  M.  Kis- 
aell,  H.  P.  Titus. 

The  Diamond  Products  Co.,  (Gen. 
Merchandise)  Cleveland,  $10,000.     H. 


B.  Filler,   E.   D.   Pendlebury,   F.   W. 
Boltz,  H.  B.  Peterman,  C.  A.  Tucek,  Jr. 

The  White  Hofes  Co.,  (Real  Estate) 
Cleveland,  $100,000.  S.  H.  White,  W. 
K.  Gardner,  H.  H.  Gorman,  M.  h.  Esch, 
L.  M.  Kelty. 

The  H.  S.  Leyman  Co.,  (Seciiritios) 
Cincinnati,  $500,000.  J.  C.  Hermann, 
F.  Weiland,  E.  Ritchie,  M.  Ritchie,  M. 
Struass. 

The  G.  H.  Brassing:ton  Co.,  (Stocks) 
$50,000.  E.  Huxley,  H.  F.  Sadgebury, 
K.  R.  Shotwell,  E.  0.  McFadon,  J.  Net- 
ter. 

The  Wright  Bros.  Greenhouse  Co., 
Toledo,  $200,000.  E.  B.  Wright,  G.  W. 
Ritter,  M.  M.  McGowan,  V.  Barnes,  E. 

E.  Lay. 

The  Loarain  Trucking  Co.,  Lorain, 
$6,000.  J.  T.  Starrett,  A.  R.  Matchett, 
O.  Muhleman,  H.  R.  Kedington,  H.  H. 
Matchette. 

The  Hyart  Electric  Products  Co., 
Cleveland,  $10,000.  J.  E.  Ryan,  H.  B. 
Wright,  E.  O.  Hartshorne,  R.  E.  Ron- 
ley,  E.  B.  Righter,  H.  Swindell. 

The  Cleaner  Products  Corporation 
Co.,  Cleveland,  $25,000.  J.  M.  Bawo- 
lak,  J.  D.  Filbin,  F.  M.  Lavelle,  S. 
Pawlak,  T.  A.  Gillespie. 

The  Akron  Property  Exchange  Co., 
Akron,  $25,000.  L.  Danzig,  E.  W. 
Brouse,  6.  Olden,  A.  H.  Commins,  A. 
H.  Englebeck. 

The  Imperial  Rubber  Co.,  Orrville, 
$25,000.  H.  A.  Flinn,  F.  T.  Flinn,  S. 
S.  Hobbs,  F.  S.  Gill,  R.  Bamett. 

The  Frankham  Brass  &  Bronze  Co., 
Canton,  $5,000.  C.  L.  Becker,  G.  Sei- 
ber,  R.  C.  Walther,  J.  H.  Buchman, 
Jr.,  M.  S.  Becker. 

The  Ashland  Amusement  Co.,  Ash- 
land, $70,000.  R.  Mcintosh,  R.  Mich- 
ael, C.  H.  Mcintosh,.  G.  E.  Michael,  C. 

C.  Sherick. 

The  Triangle  Motor  Service  Co.,  To- 
ledo, $50,000.  A.  D.  Dupuis,  0.  L. 
Benner,  L.  A.  Kohns,  O.  M.  Fehn,  W. 
S.  Thurstin  Jr. 

The  J.  P.  Comsois  Co.,  (Enameling) 
Cleveland,  $20,000.  S.  N.  Weitz.  M.  J. 
Grossman,  F.  B.  Fishman,  H.  Pitt,  I. 
M.  Ross. 

The  Tiffany  Building  Co.,  Lorain, 
$50,000.  J.  A.  Smith,  F.  S.  Whitcomb, 
T.  O'Brien,  N.  M.  Odenkirk.  S.  Newell. 

The  Miami  Engineering  Co.,  Dayton, 
$50,000.     C.  Barton,  U.  Yackely,  A. 

D.  Miller,  J.  E.  Lockard,  R.  C.  Juett. 
The  Interstate   Securities  Co..  To- 
ledo, $10,000.    J.  O.  Zabel,  G.  S.  Moss, 

F.  J.  Noon,  F.  C.  Fuller,  T.  R.  Smith. 
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The  Schnell  Brothers  Co.,  (Poul- 
try) Toledo,  126,000.  S.  S.  Wall,  R. 
O.  Holloway,  £.  W.  Kelaey  Jr.,  R.  P. 
Whitehead,  J.  P.  Edwarda. 

The  Schneel  Brothers  Realty  Co., 
Toledo,  $16,000.  SL  S.  Wall,  R.  0. 
Holloway,  E.  W.  Kelsey  Jr.,  R.  P. 
Whitehead,  J.  P.  Edwards. 

The  Ottawa  River  Oil  St  Gas  C, 
Village  of  Sylvania,  |50,000.  A.  R. 
Chandler,  E.  G.  Howard,  H.  E.  Hath- 
away,  G.  Mickens,  S.  R.  Hathaway. 

The  Snyder  Community  Kitchen 
Co.,  Cleveland,  $10,000.  S.  P.  Sny- 
der, O.  Harrington,  E.  E.  Burkhart, 
F.  L.  Humphrey,  M.  M.  Mather. 

The  Wiediman  Pattern  Co.,  Cincin- 
nati, $10,000.  H.  A.  Wiechman,  F. 
Wiechman,  F.  K.  Wiechman,  A.  M. 
Wiechman,  F.  ML  Sedgewkk. 

The  Martin  Cushion  Wheel  Sales 
Co.,  Cincinnati,  $10,000.  H.  Letzler, 
Jr.,  E.  H.  Imbus,  L.  H.  Letzler,  E. 
Letsler,  W.  S.  Day. 

The  Windham,  C.  W.  Birchard. 

The  Port  Clinton  Amusement  Co., 
Port  Clinton,  $100,000.  F.  P.  Reic}i. 
ert,  P.  K.  Tadsen,  F.  Reichert,  H.  J. 
Pool,  J.  Lay  Jr. 

The  Ohio  Mb  CMlan  Refrigerating 
Co.,  Cleveland,  $60,000.  C.  R.  Cross, 
C.  A.  Alexander,  Q.  H.  Findtey,  J.  H. 
Schultb,  1.  V.  Fisher. 

The  Van-Wert  Co-operative  Co., 
Van  Wert,  $20,000.  O.  C.  Shaffer,  J. 
L.  Nichols,  J.  F.  Eckhart,  B.  C.  Pear- 
son, D.  C.  Jackson. 

The   Chapin   Cafeteria   Co.,   Cleve- 


land, $16,000.  F.  E.  Brumier,  F.  M. 
Lavelle,  D.  C.  Van  Buxen,  M.  L.  Hig- 
gins,  D.  L.  Schwab. 

The  Business  Women's  Club  of 
Cleveland,  Cleveland,  $160,000.  G.  M. 
Bowen,  L.  V.  Huggins,  M.  F.  Perrin, 
M.  L.  Stuff,  G.  CvFyd, 

The  United  States  Overhall  Manu- 
facturing Co.,  Cincinnati,  $2,000,000. 
B.  Aram,  C.  S.  Allen,  S.  Lehman,  L. 
Lehman,  J.  B.  Freeh. 

The  L9  France  Chemical  Cq^  Cleve- 
land $26,«00.  J.  L.  Gloger,  H.  Gold- 
berg, Jos.  Engel,  S.  E.  Boim,  E. 
Schwartz. 

The  Automotive  Body  Co.,  Waus- 
eon,  $60,000.  C.  A.  Culbert,  S.  J. 
Ryan,  J.  Tretheway,  C.  P.  Herman,  M. 
L.  Elbright. 

The  Loyal  Association  (Moose) 
Massillon,  $60,000.  L.  C.  Wiggins,  C. 
W.  Stuart,  W.  L.  McKeen,  J.  S.  Alban^ 
L.  W.  Rauber. 

The  Delaware  Livestock  Shippins" 
Co.,  Delaware,  $1,000.  J.  L.  Sonner» 
L.  Slack,  R.  Baker,  J.  Thurftin,  W. 
Beecher,  F.  M.  Hatton. 

The  Aubry  Realty  Co.,  Toledo,  $10,- 
000.  T.  S.  Aubry,  C.  M.  Manore,  L.. 
H.  Gilson,  H.  McDonald,  Abbia  Olaon. 

The  Northrup  Insurance  Agency 
Co.  Columbus,  $60,000.  J.  W.  Kor- 
thrup,  C.  A.  Buchanan,  M.  M.  Nor* 
thrup,  M.  B.  Gill,  V.  M.  Northrup. 

The  Murray  City  Oil  A  Gas  Co., 
Murray,  $36,000.  L.  P.  Mooney,  V. 
Webb,  E.  W.  Davis,  F.  White,  A.  F. 
White. 


STATEMENT  OF   OWNERSHIP,   MANAGEMENT,   CIRCULATION,    ETC., 

REQUIRED  BY  THE  ACT  OF  CONGRESS  OF  AUGUST  24, 

1912,  OF  DEPARTMENT  REPORTS 

Publisher.  The  Nemar  Publishing  Co.,  Columbus,  Ohio;  Managing-Editor, 
L.  M.  Rodenfels,  67  East  Long  St.,  Business  Manager,  C.  W.  Wallace,  67  East 
Long  St.;  Owners,  The  Nemar  Publishing  Co,  C  W.  Wallace,  67  East  Long- 
St.,  Columbus,  Ohio;  L.  M.  Rodenfels,  67  East  Long  St,  Columbus,  Ohio;  W. 
T.  Hohnhorst,  63  West  Eleventh  St.,  Covington,  Ky.;  J.  D.  Dunningan,  1272 
Franklin  Avenue,  Columbus  Ohio.  Known  bondholders,  mortgagees  and  othex^ 
stockholders  holding  1  percent  or  more  of  total  amount  of  bonds,  mortgages, 
or  other  securities,  none. 

C.  W.  WALLACE,  Business  Manager. 

Sworn  to  and  subscribed  before  me  this  26th  day  of  Ma^ch,  1920. 

L.  M.  RODENFELS, 
(Seal)  NoUry  Public,  Franklin.  County,  Ohio. 

My  commission  expires  January  12,  1922. 


PUBLIC  UTILITIES  COMMISSION 


No.  1920— In  the  Matter  of  the  Application  of  The  Logan  Natural 
Gas  and  Fuel  CoMpany  F^or  an  Order  to  Disoontinue  Furnishing 
Natural  Gas  to  the  Jantha  Light  and  Fuel  Company. 


(Dated  April  9,  1920) 

By  the  Commission: — 

This  is  an  application  by  The  Logan  Natural  Gas  and  Fuel 
Company  to  withdraw  service  from  the  Jantha  Light  and  Fuel 
Company,  and  to  remove  the  equipment  and  facilities  used  in  con- 
nection therewith,  because  of  the  non-payment  of  monthly  bills  ren- 
dered for  gas  furnished  under  a  contract  between  said  companies. 

The  matter  was  submitted  somewhat  informally  on  the  plead- 
ings and  argument  of  counsel,  with  a  view  of  having  the  Commis- 
sion determine  in  advance  whether  or  not  it  has  jurisdiction  in  the 
premises. 

From  the  pleadings  and  the  argument  it  appears  that  The 
Logan  Company  claims  that  the  service  rendered  by  it  to  the 
Jantha  Company  is  not  a  utility  service,  but  that  it  is  furnishing  to 
the  distributing  company  under  a  contract  as  a  wholesaler,  and  not 
under  a  schedule  filed  with  this  Commission  in  which  it  holds  itself 
out  to  serve  any  and  all  towns  along  its  main  lines. 

The  Jantha  Company  does  not  deny  any  of  the  material  alle- 
gations of  the  complaint,  but  avers  that  it  is  f umisjiing  natural  gas 
to  various  towns  under  franchises  limiting  its  rates,  and  says  that 
for  a  long  time  it  has  been  operating  at  a  loss,  and  that  its  default 
in  iMiyment  to  The  Logan  Company  arises  from  its  inability  to  se- 
cure enough  revenue  under  its  franchise  to  pay  for  the  gas  dis- 
tributed, and  asks  for  such  relief  as  it  is  entitled  to  under  the  cir- 
cumstances. 

TTie  villages  affected  have  filed  no  pleadings,  but  were  repre- 
sented by  counsel,  who  contended  in  their  argument  that  the  Jan- 
tha Company  is  owned  by  The  Logan  Company,  and  that  The 
Logan  Company  is  in  fact  furnishing  to  the  villages  and  inhab- 
itants thereof,  in  the  name  of  the  Jantha  Company. 

Whether  the  service  rendered  by  The  Logan  Company  in  this 
particular  instance,  is  a  public  utility  service  or  not.  The  Logan 
Company  is  a  public  utility  as  defined  in  Section  614-2a  General 
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Code,  and  has  mains  and  pipe  lines  through  which  it  furnishes 
service  either  to  the  Jantha  Company,  or  through  it  to  the  con- 
sumers in  the  various  towns  affected. 

The  Miller  Act  provides  that  main  lines  and  service  may  not 
be  abandoned  or  withdrawn  by  a  public  utility  without  a  proper 
showing  and  an  order  of  this  Commission  authorizing  the  same. 
There  are  not  sufficient  facts  in  the  record  to  enable  this  Commis- 
sion to  determine  whether  or  not  the  facilities  and  service  which 
are  sought  to  be  abandoned  and  withdrawn  in  this  particular  case, 
are  such  as  are  contemplated  by  the  Miller  Act. 

We  think  the  whole  situation  should  be  laid  before  the  Com- 
mission, in  order  that  it  may  be  fully  informed  before  making  any 
order  herein.  If  the  complainant  desires  to  further  prosecute  its 
complaint,  it  should  give  notice  as  required  by  the  statute  in  such 
case  made  and  provided,  after  which  the  matter  will  be  set  down 
for  hearing. 

jc 

No.  1963 — ^In  the  Matter  of  the  Application  of  The  Lake  Shore  Elec- 
tric Railway  Company  For  Consent  and  Authority  to  Issue  For 
the  Purchase  of  Equipment  Sixty-five  Thousand,  Four  Hundred 
Dollars  ($65,400.00)  Principal  Amount  of  Seven  Per  Cent  (7%) 
Serial  Notes. — ^Prayer  Granted. 


(Dated  April  7,  1920) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard  and  was  heard  upon  the  application  of  The 
Lake  Shore  Electric  Railway  Company,  (a  corporation  duly  orgran- 
ized  and  existing:  under  and  by  virtue  of  the  laws  of  Ohio),  askin^r 
the  consent  and  authority  of  this  Commission  to  the  making:  of  an 
agreement,  establishing  a  car  trust,  with  the  Safety  Car  Trust 
Corporation  and  the  execution  of  the  lease  or  leases  of  equipment 
thereunder,  and  to  the  issue  of  applicant's  notes,  bearing  interest 
at  the  rate  of  seven  per  cent,  per  annum,  payable  monthly,  and 
maturing, in  sixty  equal  installments  at  monthly  intervals,  of  the 
total  principal  sum  of  $65,400.00,  as  evidence  of  applicant's  indebt- 
edness for  seventy-five  per  centum  of  the  cost  of  sixteen  (16)  One 
Man  Safety  Passenger  Cars  of  the  total  cost  of  $87,200.00,  the  use 
of  which  cars  is  to  be  secured  to  applicant  by  the  conditional  pur- 
chase provided' by  said  agreement; 

And  it  appearing  that  the  making  of  said  agreement  and  the 
execution  of  said  lease,  or  leases,  and  the  issue  of  said  notes  are 
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reasonably  required  and  necessary  for  the  acquisition  of  additional 
rolling  stock  equipment,  to  be  used  and  useful  for  the  prosecution 
of  applicant's  corporate  purposes,  and  the  extension  and  improve- 
ment of  its  facilities,  the  Commission  is  satisfied  that  its  consent 
and  authority  therefor  should  be  granted.    It  is  therefore. 

Ordered,  That  said  The  Lake  Shore  Electric  Railway  Com- 
pany be,  and  hereby  it  is  authorized  to  make  and  enter  into  an 
agreement  and  lease  by  and  with  the  Safety  Car  Trust  Corpora- 
tion, substantially  in  the  form  of  the  agreement  filed  with  the  peti- 
tion herein  as  Exhibit. "B'',  securing  for  the  present  use  and  ulti- 
mate ownership  of  the  applicant  sixteen  One-Man  Safety  Passen- 
ger Cars  of  the  total  cost  of  $87,200.00,  and  to  issue  the  evidences 
of  indebtedness,  denominated  by  said  agreement  ''Car  Trust 
Notes''  of  the  total  principal  sum  of  sixty-five  thousand,  four  hun- 
dred dollars  (|65,400.00)  provided  for  therein.    It  is  further 

Ordered,  That  said  notes  shall  bear  interest  at  the  rate  of 
seven  per  centum,  payable  monthly,  and  shall  be  of  the  principal 
sum  of,  and  mature  in  equal  monthly  installments  of  one  thou- 
sand and  ninety  dollars,  one  such  note  maturing  upon  each  month 
after  the  date  thereof  and  the  last  of  such  notes  to  mature  upon 
the  sixtieth  month  after  the  date  of  such  notes.    It  is  further 

Ordered,  That  said  notes  shall  be  issued  only  as  evidence  of 
applicant's  indebtedness  incurred  in  connection  with  the  acquisi- 
tion, under  said  conditional  purchase  plan,  of  said  equipment,  it 
is  further 

Ordered,  That  the  applicant  make  verified  report  of  the  exe- 
cution of  said  agreement  and  lease,  the  issuing  of  said  notes,  the 
receipt  of  said  cars  and,  hereafter  and  when  and  as  the  terms  and 
conditions  of  said  agreement  have  been  fully  complied  with,  the  ac- 
quisition of  the  title  to  said  equipment. 


No.  1772 — ^In  the  Matter  of  the  Application  of  the  Columbia  Light, 
Heat  &  Power  Company  for  Permission  to  Issue  Stock,  Prayer 
Granted.  

(Dated  April  1,  1920) 

Tllia  day  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  con- 
nection therewith,  •  and  other  documentary  evidence  submitted, 
that  the  taking  of  oral  testimony  herein  is  unnecessary),  this  mat- 
ter came  on  for  final  consideration  upon  the  application  of  The 
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Columbia  Light,  Heat  &  Power  Company,  (a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  Ohio)^ 
askijig  the  consent  and  authority  of  this  commission  to  issue  com- 
mon capital  stock  of  the  par  value  of  five  thousand  dollars,  the 
proceeds  arising  from  the  sale  thereof  to  be  used  to  construct  a 
system  for  distributing  electrical  energy,  to  consumers  at  Co- 
lumbia Heights  and  Camp  Chase,  Franklin  County,  Ohio. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon, 

(1)  That  the  applicant  has  actually  expended  from  its  treas- 
ury for  the  partial  construction  of  its  facilities,  the  sum 
of  $4,000.00,  none  of  which  was  procured  or  obtained 
from  the  issue  of  stock,  bonds,  notes  or  other  evidences 
of  indebtedness; 

(2)  That  the  completion  of  applicant's  present  system  will 
require  the  expenditure  of  at  least  $1,000.00  in  addition 
to  the  aforesaid  sum  of  $4,000.00,  and 

(3)  That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $5,000.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  reim- 
bursement of  its  treasury  for  the  aforesaid  uncapital- 
ized   capital   expenditures   therefrom,  and  for  the  con- 

.    struction,  completion,  extension  and  improvement  of  its 
facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  capital  stock  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Columbia  Light,  Heat  &  Power  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  common  capital 
stock  of  the  par  value  of  five  thousand  dollars  ($5,000.00),  and 
that  said  capital  stock  be  sold  for  the  highest  price  obtainable,  but 
not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
capital  stock  be  devoted  to  and  used  for  the  following  purposes, 
and  no  others,  to- wit: 

(a)  The  reimbursement  of  applicant's  treasury  for  the  sum 
of  $4,000.00  (not  procured  by  the  issue  of  stock,  bonds* 
notes  or  other  evidences  of  indebtedness)  expends 
therefrom  in  connection  with  the  purchase  of  material 
and  the  construction  of  its  system  for  the  distribution 
of  electrical  energy  to  consumers  at  Camp  Chase  and 
Columbia  Heights,  and 
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(b)  The  payment  of  the  cost,  and  not  exceeding  the  sum  of 
$1,000.00,  of  the  completion  of  such  distributing  system. 

It  is  further 

Ordered,  That  said  applicant  make  verified  report  to  this  com- 
mission, semi-annually  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  .said 
capital  stock  and  the  expenditure  of  the  proceeds  thereof  pur- 
suant to  the  terms  and  conditions  of  this  order. 


No.  1927— In  the  Matter  of  the  Application  of  The  Ohio  Gas  & 
Electric  Company  for  an  Order  Authorizing  it  to  Issue  Securi- 
ties.   Prayer  Granted. 


(Dated  March  26,  1920) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Ohio  Gas  & 
Electric  Company,  (a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  Ohio),  asking  the  consent  and  au- 
thority of  this  commission  to  issue  first  mortgage,  six  per  cent 
Bonds  of  the  principal  sum  of  $328,000.00  or  seven  per  cent  pre- 
ferred capital  stock  of  the  par  value  of  $270,300.00,  or  portions 
thereof,  the  proceeds  arising  from  the  sale  of  such  capital  stock 
and  or  bonds  to  be  used  to  reimburse  the  applicant's  treasury  for 
the  sum  of  $152,987.00  (not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness)  expended  therefrom, 
between  the  dates  November  1st,  1917,  and  December  31st,  1919, 
for  additions,  extensions  and  improvements  to  its  facilities,  and  to 
pay  the  cost  of  providing  and  installing  the  additions,  extensions 
and  improvements  to  applicant's  facilities  set  forth  in  its  1920 
budget,  the  cost  of  which  has  been  estimated  at  the  sum  of  $117,- 
328.62. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 

premises,  the  commission  finds: 

(1)  That,  within  the  period  November  first,  1917,  to  Decem- 
ber thirty-first,  1919,  both  inclusive,  the  applicant 
actually  expended  from  its  treasury  for  the  construction, 
completion,  extension  and  improvement  of  its  facilities, 
the  sum  of  $152,987.00,  none  of  which  was  o1)tained  or 
secured  by  the  issue  of  stock,  bonds,  notes  or  other  evi- 
dences of  indebtedness ; 
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(2)  That  the  applicant  now  has  in  contemplation  the  pro- 
vision, within  the  year  1920,  of  other  additions,  exten- 
sions and  improvements  to  its  facilities,  the  cost  of  which 
has  been  estimirted  at  the  sum  of  $117,328.62; 

(3)  That  the  issue  of  applicant's  said  preferred  capital  stock, 
of  the  par  value  of  $270,300.00,  or  its  said  bonds  of  the 
principal  sum  of  $328,000.00,  or  such  relative  portions 
of  each  as  will  return  to  the  applicant,  at  the  minimum 
sale  prices  hereinafter  prescribed  not  to  exceed  the  sum 
of  $270,800.00,  is  reasonably  required  and  the  money  to 
be  procured  thereby  necessary  for  the  reimbursement  of 
applicant's  treasury  for  the  aforesaid  uncapitalized  capi- 
tal expenditures  therefrom  and  to  provide  the  aforesaid 
additions,  extensions  aiid  improvements  to  its  facilities; 
and 

(4)  The  applicant  now  having  bonds  Issued  and  outstanding 
in  excess  of  its  issued  and  outstanding  capital  stock,  the 
issue  of  so  many  of  applicant's  bonds,  as  may  under  the 
authority  hereinafter  granted  be  issued,  in  excess  of  its 
issued  and  outstanding  capital  stock,  and  the  expenditure 
of  the  proceeds  of  such  excess  of  bonds  should  be  specific- 
ally consented  to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  capital  stock  and  for  bonds  should  be  granted.  It 
is,  therefore, 

Ordered,  That  said  the  Ohio  Gas  &  Electric  Company  be,  and 
hereby  it  is  authorized  to  issue  its  first  mortgage,  six  per  cent  bonds 
of  the  principal  sum  of  three  hundred  and  twenty-eig^t  thousand 
dollars  ($328,000.00) ,  or  its  seven  per  cent  preferred  capital  stock 
of  the  par  value  of  two  hundred  and  seventy  thousand,  three  hun- 
dred dollars  ($270,300.00),  or  such  amounts  of  each  as  will  return 
from  the  sale  thereof,  at  the  minimum  prices  hereinafter  prescribed » 
not  exceeding  the  sum  of  $270,300.00 ;  and  that  said  bonds  and— or 
capital  stock  be  sold  for  the  highest  price  obtainable  but  not  less 
than  the  par  value  of  said  capital  stock  nor  less  than  eighty-two  and 
one-half  per  centum  of  the  principal  amount  of  such  bonds.  It  is 
further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds^ 
or  any  part  thereof,  be  amortized  pursuant  to  the  rules  and  regula- 
tions heretofora  prescribed  by  this  commission.    It  is  further 

Ordered,  That  the  alternative  authority  hereinbefore  granted 
be,  and  Hereby  it  is  specifically  limited  to  the  issue  and  disposition 
of  applicant's  bonds  and — or  preferred  stock  of  such  principal 
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amount  and  par  value  as  shall  return,  from  the  sale  thereof,  not  ex- 
ceeding: the  sum  of  $270,800.00,  and  thereupon  the  further  author- 
ity hereinbefore  granted  shall  expire.    It  is  further 

Ordered,  That  the  issue  and  disposition  of  such  part  of  appli- 
cant's bonds,  as  may  be  issued  and  disposed  of  under  the  authority 
hereinbefore  granted,  in  excess  of  applicant's  issued  and  outstand- 
ing capital  stock,  and  the  expenditure  of  the  proceeds  of  such  ex- 
cess, as  hereinafter  prescribed,  be,  and  hereby  they  are  specifically 
consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That  the  ai^licant  make  verified  report  to  this  com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and — or  bonds,  detailing  the  par  value  or  principal  sum 
of  each  specific  security  as  disposed  of,  and  of  the  expenditure  of  the 
proceeds  thereof  pursuant  to  the  terms  and  conditions  of  this  order. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  and  — or  bonds  be  expended  for  the  following  purposes, 
and  no  others,  to-wit: 

(1)  The  reimbursement  of  applicant's  treasury  for  the  sum 
of  1152,987.00  (not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness)  actually  ex- 
pended therefrom,  for  the  construction,  completion,  ex- 
tension and  improvement  of  its  facilities,  within  the 
period  November  first,  1917,  and  December  thirty-first, 
1919,  as  set  forth  in  the  statement  appended  to  the  ap- 
plication herein,  which  herdby  is  made  a  part  of  this  or- 
der by  reference ;  and 

(2)  The  pajrment  of  the  cost  of  providing  the  further  addi- 
tions, extensions  and  improvements  to  applicant's  plant, 
estimated  to  cost  the  sum  of  $117,328.62,  set  forth  in  the 
detailed  Budget  for  1920  appended  to  the  application 
herein  which  also  is  made  a  part  of  this  order  by  ref er- 

^T  ence. 


ATTORNEY  GENERAL 


Section  934-1,  General  Code,  Pertaining  to  the  Operation  of  Mines^ 
Sliould  be  Considered  as  a  Part  of  Section  934,  General  Code, 
and  the  Penal  Provisions  of  Section  976,  General  Code,  Can  be 
Invoked  in  Case  of  a  Violation  of  Said  Supplemental  Section. 


No.  1142— (Opinion  Dated  April  9,  1920.) 

Industrial  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :    Your  communication  of  recent  date  reads : 

"In  connection  with  inclosed  supplement  to  Section  934 
General  Code,  the  question  has  arisen  as  to  whether  or  not  the 
penalty  provided  in  Section  976  General  Code  and  which  is  ap- 
plicable to  the  original  Section  934  General  Code  would  apply 
to  this  supplement  to  Section  934  General  Code,  which  is  to  be 
effective  on  April  30,  1920. 

We  would  like  to  have  your  opinion  on  this  point  since  the 
question  has  been  raised  as  to  whether  or  not  the  penalty  will 
apply  to  this  supplement." 

Sections  934  and  976  of  the  General  Code  were  enacted  as  a 
part  of  the  act  amending  the  mining  code  in  101  Ohio  Laws,  page 
52.  The  former  designates  certain  requirements  relative  to  mine 
owners,  lessees  or  agents  providing  stretchers,  blankets,  and  in  cer- 
tain cases  oil  for  emergencies.  The  latter,  which  was  amended  in 
107  O.  L.,  page  630,  is  a  penal  section  which  specifically  enumerates 
the  violations  for  which  penalties  are  provided,  and  owing  to  its 
length  only  that  part  will  be  herein  quoted  which  is  believed  to  be 
pertinent  to  your  inquiry,  as  follows : 

"Section  976  *  *  *  Any  owner,  lessee  or  agent  of  a  mine,  or 
any  person,  firm  or  corporation  opening  a  new  mine,  having* 
written  knowledge  of  a  violation  of  this  act,  who  wilfully  re- 
fuses or  neglects  to  comply  with  the  provisions  of  Section  934, 
*  ♦  *  of  the  General  Code,  shall,  upon  conviction  thereof,  be 
fined  not  less  than  twenty-five  dollars  nor  more  than  fifty  dol- 
dars,  and  for  a  second  or  any  subsequent  offense  shall  be  fined 
not  less  than  fifty  dollars  nor  more  than  one  hundred  dollars, 
at  the  discretion  of  the  court.  ♦  ♦  ♦" 

Section  934-1,  which  was  passed  April  8,  1919,  and  as  you  sugr- 
gest  becomes  effective  April  30, 1920,  was  entitled : 

40 
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• 

"An  act  of  supplement  Section  934  of  the  General  Code  by 
the  enactment  of  Section  934r;i,  requiring  washrooms  to  be  pro^ 
vided  and  maintained  at  coal  mines  for  the  use  of  employes/* 

which  said  title  sufficiently  sets  forth  the  purpose  of  the  said  stat- 
ute. It  now  becomes  essential  to  consider  whether  or  not  said  sup- 
plemental section  is  to  be  regarded  as  a  part  of  the  original  act  and 
as  such  to  the  penal  provisions  of  Section  976,  supra. 

In  the  case  of  City  of  Cincinnati  v.  Taft,  63  0.  S.,  163,  Chief 
Justice  Shauck  in  his  opinion  in  part  said : 

"The  act  before  us  is  supplementary  to  that  whose  validity 
was  ♦  *  *  affirmed.  Counsel  for  the  plaintiff  are  aware  of  the 
familiar  rule  that  supplementary  acts  are,  in  their  interpreta- 
tion, subject  to  the  same  rules  as  those  which  they  supplement, 
to  the  end  that  the  entire  body  of  legislation  so  related  may 
operate  harmoniously.  Nor  do  we  understand  them  to  deny 
that  this  rule  embraces  all  constitutional  questions  which  may 
have  been  involved  in  the  original  act." 

In  the  case  of  Miller  v.  Miller  et  ah,  21  O.  C.  C.  (n.s.)  181,  it 
was  held : 

"Where  the  legislature  in  the  enactment  of  a  law  states 
that  it  is  to  supplement  a  certain  statute,  it  thereby  becomes  a 
part  of  that  statute,  even  though  separately  numbered,  and  an- 
other previously  enacted  law  applying  to  cases  arising  under 
the  original  statute  applies  also  to  cases  arising  under  the  sup- 
plementary section  as  well." 

It  will  be  observed  that  in  effect  the  operation  of  a  supple- 
mental section  is  very  similar  to  an  amendment.  As  stated  by  the 
lexicographers,  "to  supplement"  means  "to  fill  up  or  supply  by  ad- 
ditions ;  to  add  to  or  something  added  to  a  thing  to  complete  it."  In 
fact  the  authorities  generally  concede  that  a  supplement  to  a  stat- 
ute is  a  form  of  amendment  and  the  courts  have  frequently  held 
that  an  amended  section  is  to  be  treated  as  if  it  were  a  part  of  the 
original  act. 

The  supplement  under  consideration  is  of  the  same  general  im- 
port as  the  original  section;  that  is,  it  relates  to  the  protection, 
safety  and  health  of  the  mining  employe.  It  is  to  be  presumed  that 
the  legislature  was  aware  of  the  penal  provisions  of  Section  976 
as  operating  upon  Section  934,  and  it  is  to  be  further  assumed  that 
said  legislature  intended  that  the  provisions  of  the  supplement 
should  be  enforced  in  the  same  manner  as  that  provided  for  the 
original  section.     It  may  further  be  properly  assumed  that  the 
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legislature  was  cogrnizant  of  the  rulings  of  the  courts  relative  to  the 
effect  of  a  supplemental  act,  upon  which  it  relied,  which  accounts  for 
its  failure  to  specifically  provide  a  penalty  in  the  enactment  of  said 
supplemental  act. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  Section  934«1 
General  Code,  should  be  considered  as  a  part  of  Section  934  General 
Code  and  that  the  penal  provisions  of  Section  976  can  be  invoked  in 
case  of  a  violation  of  said  supplemental  section. 


A  Court  Stenographer  Can  Not  Legally  Receive  Compensation 
Other  Than  the  Salary  Provided  in  Section  1550  General  Code  for 
Services  Rendered  to  a  Court  in  the  Preparation  of  an  Opinion 
Preliminary  to  its  Being  Rendered.  Such  a  Charge  Cannot  be 
Legally  Taxed  as  Costs. 


No.  1036  (Opinion  Dated  February  27,  1920.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen :    Your  letter  of  recent  date  is  as  follows : 

"Where  a  court  renders  a  written  opinion  in  either  a 
criminal  or  civil  case  and  dictates  the  same  to  the  official 
stenographer,  can  the  stenographer  make  a  charge  for  the  ser- 
vices the  same  as  any  transcript,  and  may  this  charsre  be 
taxed  in  the  regular  costs  in  the  case?" 

Section  1546  G.  C.  provides  for  the  appointment  of  an  official 
stenogri4)her  by  the  court  of  common  pleas. 

Further  sections  of  the  General  Code  pertinent  to  your  in- 
quiry are  as  follows : 

"Section  1548.  Upon  the  trial  of  a  case  in  any  of  such 
courts,  if  either  party  to  the  suit,  or  his  attorney,  requests 
the  services  of  a  stenographer,  the  trial  judge  shall  grant  the 
request,  or  such  judge  may  order  a  full  report  of  the  testi- 
mony or  other  proceedings,  in  which  case  such  stenographer 
shall  cause  accurate  shorthand  notes  of  the  oral  testimony  or 
other  oral  proceedings  to  be  taken,  which  notes  shall  be  filed 
in  the  office  of  the  official  stenographer  and  carefully  pre- 
served." 

Section  1549.  In  every  case  so  reported,  there  shall  be 
taxed  for  each  day's  service  of  the  official  or  assistant  sten- 
ographers a  fee  of  four  dollars,  to  be  collected  as  other  costa 
in  the  case.    The  fees  so  collected  shall  be  paid  quarterly  by 
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the  clerk  of  the  court  in  which  such  case  was  tried,  into  the 
treasury  of  such  county,  and  credited  to  the  general  fund/' 

Sectioin  1550.  Each  such  stenographer  shall  receive 
such  compensation  as  the  court  making  the  appointment  shall 
fix,  not  exceeding  twenty-four  hundred  dollars  each  year  in 
counties  where  more  than  three  judges  of  the  court  of  com- 
mon pleas  hdd  court  regularly,  and  in  all  other  counties  not 
exceeding  eighteen  hundred  dollars  per  annum.  Such  com- 
pensation shall  be  in  place  of  all  per  diem  compensation  in 
such  courts.  Provided,  however,  that  in  case  such  appoint- 
ment shall  be  for  a  term  of  less  than  one  year,  such  court 
may  allow  a  per  diem  compensation  not  exceeding  the  sum  of 
ten  dollars  per  day,  for  each  day  stenographer  shall  be  act- 
ually engaged  in  taking  testimony  or  performing  other  duties 
under  the  orders  of  such  court,  which  allowance  shall  be  in 
full  for  all  services  so  rendered. 

The  auditor  of  such  county  shall  issue  warrants  on  the 
treasurer  thereof  for  the  pa3rment  of  such  compensation  in 
equal  monthly  installments,  when  the  compensation  is  allowed 
annually,  and  when  in  case  of  services  per  diem,  for  the 
amount  of  the  bill  approved  by  the  court,  from  the  general 
fund  upon  the  presentation  of  a  certified  copy  of  the  general 
entry  of  appointment  and  compensation  of  such  steno- 
graphers." 

"Section  1551.  When  shorthand  notes  have  been  taken 
in  a  case  as  herein  provided,  if  the  court,  either  party  to  the 
suit,  or  his  attorney,  requests  transcripts  of  all  or  any  portion 
of  such  notes  in  longhand,  the  stenographer  reporting  the 
case  shall  cause  full  and  accurate  transcripts  thereof  to  be 
made,  for  the  use  of  such  court  or  party." 

"Section  1552.  The  compensation  of  stenographers  for 
making  such  transcripts  sh&ll  be  not  more  that  eight  cents 
per  foho  of  ofie  hundred  words,  to  be  fixed  by  the  common 
pleas  judges  of  the  subdivision.  Such  compensation  shall  be 
paid  forthwith  by  the  party  for  whose  benefit  a, transcript  is 
made.  The  compensation  for  transcripts  made  in  criminal 
cases,  by  request  of  the  prosecuting  attorney  or  the  defend- 
ant, and  transcripts  ordered  by  the  court  in  either  civil  or* 
criminal  cases,  shall  be  paid  from  the  county  treasury,  and 
taxed  and  collected  as  other  costs.  The  clerk  of  the  proper  court 
shall  certify  the  amount  of  such  trascripts,  which  certificates 
shall  be  a  sufficient  voucher  to  the  auditor  of  the  county,  who 
shall  forthwith  draw  his  warrants  upon  the  county  treas- 
urer in  favor  of  such  stenographer." 

It  will  be  observed  that  Section  1550  specifies  that  the  com- 
pensation provided  therein  shall  be  in  place  of  all  per  diem  com- 
pensation to  be  paid  a  stenographer  except  when  an  appointment 
is  made  for  a  term  of  less  than  one  year.    While  primarily  the  duty 
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of  court  stenographer  is  to  take  shorthand  notes  of  oral  testimony, 
or  other  oral  proceedings  in  the  trial  of  a  case,  it  is  believed  said  sec- 
tion contemplates  the  performance  of  other  duties  under  the 
orders  of  the  court.  Aside  from  the  salary  provision  in  Section 
1550,  supra,  there  is  no  authority  for  a  court  stenographer  to  re- 
ceive any  compensation  except  when  a  transcript  is  made  under 
the  provisions  of  Section  1551  and  1552,  supra,  and  Section  1654 
G.  C.  It  will  be  readily  seen  that  the  preliminary  notes  of  a  judge 
are  not  oral  testimony  or  other  oral  proceedings  as  contemplated 
by  the  statutes  hereinabove  set  forth.  His  proposed  opinion  may 
be  dictated  and  transcribed  or  his  personal  consideration  and  con* 
venience  and  before  delivered  may  be  re-written  at  his  pleasure,  or 
after  having  been  written  he  may  decide  to  deliver  an  oral  opinion. 
Therefore,  a  court  stenographer  can  not  properly  make  a  transcript 
of  a  proceeding  which  is  not  "oral  testimony  or  other  oral  pro- 
ceedings" until  there,  has  been  such  a  proceeding. 

You  are  advised  that  a  court  stenographer  can  not  legally  e- 
ceive  compensation  other  than  the  salary  provided  in  Section  1550 
for  services  rendered  to  a  court  in  the  preparation  of  an  opinion 
preliminary  to  its  being  rendered.  It  is  further  evident  that  such  a 
charge  cannot  be  legally  taxed  as  costs 


Section  6926-2  General  Code  Does  Not  Require  Fourteen  Insertions 
in  Each  Newspaper,  but  Requires  Only  an  Insertion  Once  a  Week 
for  Two  Weeks  in  Two  Newspapers. 


No.  1143— (Opinion  Dated  April  9,  1920.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Co- 
lumbus, Ohio. 

Gentlemen:    Your  letter  of  recent  date  is  received  submit tini? 
for  opinion  the  following  question : 

"How  many  publications  are  necessary  of  the  advertise- 
ments required  by  Section  6926-2  General  Code,  108  O.  L.,  501  ? 
Is  this  to  be  published  once  a  week  for  two  weeks,  or  is  it  to  be 
published  14  times,  that  is,  every  day  of  the  two  weeks  ?" 

The  section  to  which  you  refer  is  part  of  a  series  of  three  sec- 
tions, known  as  Sections  6926-1  to  6926-3,  authorizing  a  vote  upon 
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the  question  of  exempting  from  all  tax  limitations  the  levy  of  two 
mills  for  road  improvement  purposes  provided  by  Section  6926  Gen- 
61*81  Code. 

Section  6926-1  relates  to  the  passage  of  a  resolution  by  the 
board  of  county  commissioners  for  the  purpose  of  calling  the  elec- 
tion. Section  6926-2  after  providing  for  the  time  of  ^he  submis- 
sion of  the  question  to  popular  vote  and  the  preparation  of  bal- 
lots,  etc.,  contains  this  sentence : 

'The  county  commissioners  shall  cause  to  be  published  for 
two  weeks  in  two  newspapers  of  general  circulation  and  of  the 
two  dominant  political  parties  published  in  the  county  if  there 
be  any  such  papers  published  in  such  county,  but  if  there  be  no 
such  papers  published  in  such  county,  then  in  two  newspapers 
having  general  circulation  therein,  notice  of  such  election, 
which  notice  shall  state  the  portion  of  such  levy  to  be  exempt- 
ed from  all  tax  limitations,  the  number  of  years,  during  which 
such  exemption  is  to  continue  in  force,  the  division  of  such 
levy  between  construction  and  improvement  purposes  and 
maintenance  and  repair  purposes,  if  any,  and  the  time  and 
place  of  holding  the  election." 

While  a  search  has  failed  to  reveal  any  Ohio  Court  decision  on 
the  precise  point  raised  by  your  question,  the  following  general  rule 
is  laid  down  in  17  Ency.  PI.  &  Pr.  at  page  98 : 

"It  is  generally  held  that  where  a  notice  is  required  to  be 
published  for  a  certain  number  of  weeks,  publication  once  a 
week  for  that  number  of  successive  weeks  is  sufficient." 

The  text  just  cited  is  quoted  with  approval  and  the  authorities 
are  reviewed  in  the  case  of  White  v.  Mulnomah  county,  74  Ore. 
96  (144  Pac.  1193.)  In  that  case  the  law  required  that  a  sale  of 
bonds  be  advertised  for  two  weeks  before  sale,  and  the  claim  was 
l)eing  made  that  inasmuch  as  the  advertisement  was  inserted  in 
daily  newspapers  rather  than  in  weekly  newspapers,  the  notice 
should  have  been  inserted  in  every  issue  of  such  daily  newspapers 
during  the  two  weeks'  period.  The  court,  however,  refused  to  adopt 
such  view,  and  held  that  a  notice  published  once  a  week  for  two 
successive  weeks  prior  to  the  time  fixed  for  opening  the  bids  and 
selling  the  bonds  was  sufficient. 

In  conformity  with  the  general  rule  above  indicated,  and  with 
the  Oregon  case  cited,  ypu  are  advised  that  said  Section  6926-2  Gen- 
eral Code  does  not  require  fourteen  insertions  in  each  newspaper, 
but  requires  only  an  insertion  once  a  week  for  two  weeks  in  two 
newspapers. 
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The  construction  given  is  in  line  with  the  general  tenor  of  the 
statutes  of  Ohio  as  to  newspaper  publication,  namely,  that  publica* 
tion  is  to  be  made  on  a  weekly  rather  than  on  a  daily  basis.  The 
statement  just  made  is  particularly  true  w/th  reference  to  the  road 
laws.  See  sections  1206 ;  1214 ;  6912 ;  6922 ;  3298-7 ;  3298-7 ;  3298* 
16a ;  3298-32  and  3298-41. 

It  is  quite  true  that  the  several  statutes  just  named  are  more 
definite  in  their  terms  as  to  number  of  insertions  than  is  the  sec- 
tion about  which  you  inquire;  but  it  is  believed  that  the  reasons 
herein  given  are  sufficient  to  show  that  the  intent  of  the  legislature 
as  to  the  latter  section  is  that  the  standard  to  be  applied  is  the  week 
rather  than  the  day. 


SUPREME  CX)URT 


Suter  V.  The  Farmers'  Fertilizer  Oo. 
BrokersH-Commissioiis  for  Services— Contractual  Relations— Bur- 
den of  Proof — ^Off er  and  Acceptance  or  Ratifications — ^Unauthor- 
ized Acts  of  Agent — ^Liability  of  Principal — Subsequent  Alter- 
ation of  Contract  Obligations. 

1.  The  right  of  a  broker  to  recover  commission  rests  upon  contract,  express  or 
implied.  The  burden  is  upon  him  to  prove  that  his  services  were  rendered 
under  employment  by  the  principal,  or  that  the  latter  accepted  his  agency 
and  his  acts  under  circumstances  showing  that  he  knew  the  services  were 
being  rendered  on  his  account  and  while  the  agent  was  relying  on  the  prm- 
cipal's  obligation  to  pay  him. 

2.  If  the  services  are  rendered  without  employment,  express  or  implied,  or  as 
a  mere  volunteer  and  without  acceptance  under  the  circumstances  stated,  he 
cannot  recover. 

3.  Where  a  principal  enters  into  a  written  contract  of  sale  with  a  purchaser 
produced  by  a  broker,  in  which  instrument  the  principal  agrees  to  pay  the 
broker  a  specific  compensation  on  ''this  sale,"  such  action  amounts  to  an  ac- 
ceptance of  the  services  of  the  broker  and  ratification  of  his  previous  em- 
ployment, even  though  such  previous  employment  was  made  by  an  officer  or 
agent  who  was  without  authority  to  make  it. 

4.  Where  the  obligations  arising  under  a  contract  have  attached,  and  subse- 
quent thereto  one  party  without  the  consent  of  the  other  does  seme  act  or 
makes  some  new  arrangement  which  prevents  the  carrying  out  of  the  con- 
tract according  to  its  terms,  he  cannot  avail  himself  of  this  conduct  to  avoid 
bis  liability  to  the  other  party. 


(No.  1626&~Decided  December  23,  1919) 

EiTor  to  the  Court  of  Appeals  of  PYanklin  County. 

The  plaintiff,  Eugene  Suter,  brought  suit  in  the  court  of  com- 
mon pleas  of  Franklin  county  against  the  defendant  company  to  re- 
cover commissions  which  he  claimed  to  be  due  him  for  services  in 
connection  with  the  negotiation  of  a  contract  between  the  defend- 
ant and  the  Aetna  Explosives  Company  of  New  York. 

The  petition  avers  that  on  or  about  the  30th  of  October,  1915, 
the  defendant  employed  the  plaintiff  in  New  York  as  a  broker  to 
negotiate  a  contract  for  the  sale  of  sulphuric  acid  to  be  manu- 
factured by  the  defendant,  the  defendant  agreeing  with  the  plain- 
tiff to  pay  the  plaintiff  a  brokerage  of  one  per  cent  of  the  amount, 
of  the  price  provided  for  in  such  contract,  said  brokerage  to  be  paid 
as  payments  of. the  price  were  received  by  the  defendant;  that  on 
or  about  said  day,  at  New  York,  in  the  course  of  his  employment, 
the  plaintiff  negotiated  a  contract  between  the  defendant  and  the 
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Aetna  Explosives  Company ;  that  the  defendant  and  the  Aetna  Com- 
pany made  and  entered  into  a  contract  in  writing  on  that  day, 
whereupon  it  was  agreed  that  the  defendant  should  proceed  with 
the  erection  of  a  plant  for  manufacturing  sulphuric  acid  and  sell  and 
deliver  to  the  Aetna  Company  six  hundred  tons  of  acid  per  month, 
commencing  about  April,  1916,  and  continuing  thereafter  monthly 
for  a  period  of  twelve  months,  deliveries  to  be  made  at  the  defend- 
ant's plant,  the  defendant  having  the  option  to  deliver  ten  per  cent 
more  or  less,  of  the  amount  specified  each  month,  the  Aetna  Com- 
pany agreeing  to  pay  for  the  acid  on  delivery  at  the  rate  of  $27 
per  ton  of  2,000  pounds,  f .o.b.  defendant's  works,  Columbus,  Ohio ; 
that  said  contract  expressly  provided  that  a  brokerage  of  one  per 
cent  on  said  sale  should  be  paid  by  the  defendant  to  the  plaintiff 
as  payments  were  received;  that  defendant  erected  its  plant  and 
made  various  deliveries  to  the  Aetna  Company  between  April  and 
July,  1916,  and  paid  to  the  plaintiff  on  account  of  said  brokerage 
sums  aggregating  $158.36 ;  that,  thereafter,  about  October  24, 1916, 
without  the  consent  of  the  plaintiff,  the  defendant  made  and  en- 
tered into  a  contract  with  the  Aetna  Company  whereby  the  defend- 
ant cancelled  the  aforesaid  contract  with  the  Aetna  Company  and 
released  it  from  the  obligations  thereof  in  consideration  of  the  pay- 
ment by  the  Aetna  Company  to  the  defendant  of  the  sum  of  $45,- 
$608.36,  that  sum  being  the  said  $158.36  on  said  actual  deliveries 
would  reimburse  the  defendant  for  any  brokerage  the  defendant 
might  be  compelled  to  pay  this  plaintiff  over  and  above  the  sum  of 
$608.36,  that  sum  being  the  said  $158.36  on  said  actual  deliveries 
and  $450  in  addition  thereto ;  that  thereupon  the  defendant  mailed 
to  the  plaintiff  at  his  office  in  New  York  the  sum  of  $450,  stating 
that  this  sum  was  one  per  cent  on  a  cash  settlement  of  $45,000 ;  and 
that  plaintiff  rejected  the  tender  and  notified  the  defendant  that 
he  would  hold  said  $450  subject  to  its  order,  which  the  plaintiff  has 
ever  since  done.    Plaintiff  therefor  prays  for  judgment. 

In  its  amended  answer  the  defendant  alleges  that  the  plaintiff 
in  negotiating  the  contract  acted  as  a  broker  between  the  defend- 
ant and  the  Aetna  Company,  and  that  according  to  custom  and  us- 
age among  brokers  in  New  York  the  plaintiff  was  entitled  to  com- 
mission or  brokerage  only  upon  the  moneys  received  by  the  de- 
fendant under  said  contract,  and  avers  that  plaintiff  has  been  paid 
his  full  brokerage  and  commissions  on  the  moneys  received  under 
said  contract. 

Defendant  further  avers  that  shortly  after  beginning  to  make 
shipments  under  said  contract,  in  April,  1916,  disputes  arose  be- 
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tween  it  and  the  Aetna  Company  respecting  said  contract ;  that  the 
Aetna  Company  failed  to  furnish  cars  for  the  shipment  of  acid  as 
provided  for  in  the  contract,  and  refused  to  pay  for  the  acid  de- 
livered, and  became  indebted  to  the  defendant  in  a  large  sum  for 
acid  shipped ;  that  said  Aetna  Company  became  financially  embar- 
rassed, its  credit  greatly  impaired,  and  was  threatened  with  bank- 
ruptcy;  that  the  defendant  in  order  to  save  itself  and  plaintiff  from 
great  loss  on  account  of  the  acid  shipped  and  not  paid  for  entered 
into  an  agreement  of  settlement  with  the  Aetna  Company,  whereby 
the  Aetna  Company  paid  the  defendant  in  cash  the  sum  of  $45,000 ; 
that  shortly  thereafter  the  Aetna  Company  was  placed  in  the  hands 
of  a  receiver  and  its  aifairs  are  now  and  have  been  in  the  process 
of  liquidation ;  and  that  defendant  made  every  effort  to  perform  the 
conditions  of  said  contract  on  its  part  and  was  prevented  from  do- 
ing so  solely  through  the  failure  of  the  Aetna  Company,  *and  by  its 
threatened  and  actual  insolvency.  Defendant  denies  that  it  em- 
ployed plaintiff  to  negotiate  said  contract  between  defendant  and 
the  Aetna  Company  and  denies  generally  each  and  every  allegation 
in  plaintiff's  petition  not  admitted  to  be  true. 

For  reply  the  plaintiff  admits  that  he  acted  as  a  broker  in  ne- 
gotiating the  contract,  admits  that  the  defendant  entered  into  the 
contract  with  the  Aetna  Company  whereby  the  latter  paid  the  de- 
fendant in  cash  the  sum  of  $45,000,  admits  that  some  considerable 
time  thereafter  the  Aetna  Company  was  placed  in  the  hands  of  a 
receiver,  and  admits  that  he  received  payments  on  account  of  such 
brokerage  to  the  extent  alleged  in  the  petition.  As  to  the  disputes 
between  the  defendant  and  the  Aetna  Company,  and  the  failure  of 
the  Aetna  Company  to  furnish  cars,  the  plaintiff  avers  he  has  no 
knowledge,  and,  therefore,  denies  the  same,  and  denies  each  and 
every  allegation  in  said  amended  answer  not  specifically  admitted. 

On  the  trial,  at  the  close  of  the  plaintiff's  evidence,  plaintiff 
moved  for  a  directed  verdict,  which  was  overruled.  His  motion  to 
submit  the  case  to  the  jury  was  also  overruled,  and  a  motion  made 
by  the  defendant  to  instruct  the  jury  to  find  a  verdict  in  its  favor 
was  sustained.  The  judgment  entered  on  this  instructed  verdict 
was  affirmed  by  the  court  of  appeals.  This  proceeding  is  brought 
to  reverse  the  judgments  of  the  courts  below. 

Messrs.  Wilson  &  I(ector,  for  plaintiff  in  error. 

Mr.  J.  E.  Todd,  for  defendant  in  error. 
Johnson,  J. 

The  petition  averred  that  the  defendant  employed  the  plaintiff 
to  negotiate  the  contract  which  the  parties  thereafter  entered  into. 
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The  defendant  in  its  answer  denied  the  employment. 

The  first  question  for  the  court  to  decide,  therefore,  on  the  mo- 
tion of  the  plaintiff  for  judgment,  was  whether  the  evidence  offered 
by  the  plaintiff  tended  to  prove  the  contract  of  employment.  Plain- 
tiff testified  that  he  was  so  employed  by  Young,  the  general  man- 
ager of  defendant.  The  president  of  the  company,  who  was  called 
as  a  witness,  denied  that  the  general  manager  had  any  authority  to 
make  such  a  contract.  But  the  record  discloses  a  number  of  tele- 
graphic communications  between  the  idaintiff  and  the  defendant 
company  touching  the  general  subject,  and  thereafter,  Young,  the 
general  manager  of  the  defendant,  entered  into  a  written  contract 
with  the  Aetna  Company  for  the  sale  to  it  by  defendant  company 
of  the  acid  referred  to  in  the  petition.  In  this  contract  it  is  ex- 
pressly provided  "brokerage  of  one  per  cent  on  this  sale  to  be  paid 
by  seller  to  Eugene  Suter  as  payments  are  received."  This  con- 
tract bears  the  signature  of  the  two  companies,  seller  and  pur- 
chaser. Thereafter  the  defendant  ratified  this  contract  made  by  its 
general  manager  by  entering  upon  its  performance  and  by  the  pay- 
ment to  Suter  of  certain  commissions  in  accordance  with  its  terms. 

The  right  of  a  broker  to  compensation  rests  upon  contract,  ex- 
press or  implied.  The  burden  is  upon  him  to  show  that  his  serv- 
ices were  rendered  under  employment  by  the  principal,  or  that  the 
principal  accepted  his  agency  and  his  acts,  under  circumstances  in- 
dicating that  he  knew  the  services  had  been  rendered  on  his  ac- 
count, and  while  the  agent  was  relying  on  the  principal's  obligation 
to  pay  him.  If  his  services  were  rendered  without  employment,  ex- 
press or  implied,  as  a  mere  volunteer  and  without  acceptance  under 
the  circumstances  named,  he  cannot  recover.  In  this  case  there 
was  not  only  ratification  of  plaintiff's  employment  and  acts,  but  a 
written  agreement  to  pay  a  specific  compensation  for  the  services 
he  had  rendered.  We  think  it  clear  that  the  employment  of  Suter 
was  shown  by  the  plaintiff's  evidence.  But  the  defendant  contendei 
that  it  has  paid  plaintiff  the  full  amount  due  as  commission  on  all 
moneys  received  by  it  from  the  Aetna  Company  under  the  con- 
tract. The  court  of  appeals  entertained  the  view  that  this  was  not 
an  action  upon  the  ordinary  broker's  contract,  where  the  broker 
merely  agrees  to  furnish  a  party  able  and  willing  to  enter  into  a 
contract,  but  that  in  the  case  at  bar  ''the  broker's  commission  was 
dependent  upon  pajmients  being  made  by  purchaser  on  goods  fur- 
nished under  the  contract."  As  we  view  the  case  the  decisive  ques- 
tion relates  to  the  construction  of  the  language,  ''brokerage  of  one 
per  cent  on  this  sale  to  be  paid  by  seller  to  Eugene  Suter  as  pay- 
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ments  are  received."  Was  this  provision  ''as  payments  are  re- 
ceived" intended  by  the  parties  to  fix  the  times  of  payment  of  the 
commission  in  installments,  or  was  it  inserted  as  a  condition  pre- 
cedent that  the  payments  due  from  the  Aetna  Company  should  be 
received  by  the  defendant  from  time  to  time  ? 

It  will  be  observed  that  the  contract  of  sale  was  complete.  So 
far  as  the  obligations'  of  the  parties  to  the  contract  of  sale  are  con- 
cerned they  were  fixed  by  the  terms  of  that  contract.  The  quantity 
of  goods  sold  and  the  price  were  fixed.  Under  its  terms  the  nego- 
tiation of  the  sale  was  complete  and  there  was  nothing  further  for 
the  plaintiff  to  do.  His  rights  were  determined  by  that  contract. 
The  amount  to  be  paid  him  was  fixed,  to-wit,  one  per  cent  on  the 
sale  to  be  paid  by  seller  as  payments  are  received.  The  obligation 
of  the  defendant  to  pay  him  was  final  when  defendant  had  entered 
into  the  contract  of  sale  with  the  purchaser  procured  by  plaintiff. 
The  fact  that  the  contract  between  seller  and  buyer  provided  for  the 
payment  of  the  agent^s  commission  in  installments,  that  is,  ''as 
payments  are  received,"  did  not  change  or  limit  the  absolute  lia- 
bility of  the  seller  to  the  agent.  It  was  perfectly  competent  for  the 
defendant  and  plaintiff  to  provide  that  the  plaintiff  should  only  ra- 
eeive  one  per  cent  upon  such  sums  as  the  purchaser  actually  paid 
the  seller  on  the  price,  but  they  did  not  do  so.  The  one  per  cent  was 
to  be  on  the  sale. 

The  defendant  in  error  points  out  the  distinction  between-  a 
sale  and  a  contract  for  sale,  and  cites  authorities  which  discuss  the 
distinction.  Its  essential  importance  relates  to  the  transfer  and  the 
passing  of  the  title  in  goods  contracted  to  be  sold.  The  distinction 
is  recognized  and  carried  into  our  statutes.  Section  8381,  General 
Code.  But  these  rules  can  have  no  application  to  this  case.  In  this 
case  the  only  thing  involved  is  the  compensation  of  the  plaintiff 
agent,  and  that  compensation  is  definitely  fixed  by  the  contract  it- 
self. The  emplojonent  of  plaintiff,  the  performance  of  his  part  of 
the  contract  by  the  production  of  the  purchaser  with  whom  the  de- 
fendant contracted,  and  the  compensation,  are  all  evidenced  by  the 
written  instrument  signed  by  the  parties. 

As  to  the  effect  of  the  subsequent  contract  of  settlement  be- 
tween the  defendant  and  the  Aetna  Company,  under  which  the 
original  contract  was  canceled  for  the  consideration  of  $45,000, 
paid  by  the  Aetna  Company  to  the  defendant,  it  will  be  noted  that 
the  plaintiff  was  not  a  party  to  and  had  no  connection  with  that 
arrangement.  The  rule  is  familiar,  based  upon  unquestioned  au* 
thority  and  sound  reason,  that  where  the  obligations  of  a  contract 
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have  attached,  and  one  party,  without  the  consent  of  the  other, 
does  some  act  or  makes  some  new  arransfement  which  prevents 
the  carrying  out  of  the  contract  according  to  its  terms,  he  cannot 
avail  himself  of  this  conduct  to  avoid  his  liability  to  the  other  party 
to  the  contract.  Even  where  the  liability  depends  upon  a  condition 
precedent  one  cannot  avoid  his  liability  by  making  the  perform- 
ance of  the  condition  precedent  impossible,  or  by  preventing  it.  So 
here  the  subsequent  contract  by  which  the  Aetna  Company  was  re- 
lieved of  further  liability  on  its  contract  by  the  i)ayment  of  the 
$46,000,  while  perfectly  proper  and  binding  on  the  parties  to  the 
subsequent  contract,  did  not  in  any  wise  affect  the  rights  of  the 
plaintiff. 

The  defendant  avers  in  its  answer  that  the  Aetna  Company  be- 
came financially  embarrassed  and  threatened  with  bankruptcy ;  that 
the  defendant  made  the  settlement  ^^leasing  the  Aetna  Company 
for  $45,000  in  order  to  save  itself  and  plaintiff  from  loss  on  account 
of  acid  shipped  and  not  paid  for;  that  the  Aetna  Company  was 
placed  in  the  hands  of  a  receiver  shortly  thereafter  and  is  now  in 
process  of  liquidation.  The  reply  admits  the  making  of  the  agree- 
ment whereby  the  Aetna  Company  paid  the  defendant  the  sum  of 
$45,000,  and  that  the  Aetna  Company  is  now  in  the  hands  of  a  re- 
ceiver, but  states  that  plaintiff  has  no  knowledge  as  to  any  dis- 
putes or  controversies  between  the  defendant  and  the  Aetna  Com- 
pany respecting  the  carrying  out  of  the  provisions  of  their  con- 
tract, and,  therefore,  denies  the  same. 

There  is  no  allegation  in  the  answer  of  the  defendant  that  the 
Aetna  Company  at  the  time  of  the  making  of  either  the  original 
or  the  settlement  contract  was  not  solvent  or  finahcially  able  to 
make  the  purchase  contracted  for;  nor  that  the  acceptance  of  the 
purchaser  by  the  defendant  was  made  by  it  while  relying  on  assur- 
ances of  its  agent,  the  plaintiff,  that  he  had  found  a  purchaser 
ready  and  able  to  make  the  purchase.  So  far  as  appears  from  the 
pleadings,  or  from  the  face  of  the  contract,  or  the  testimony,  the 
defendant  entered  into  the  contract  with  the  purchaser  relying  on 
its  own  investigation  and  knowledge  of  the  ability  of  the  Aetna 
Company  to  carry  out  the  contract,  and  because  it  was  satisfied  with 
the  purchaser  procured  by  the  plaintiff.  Under  such  circumstances 
the  release  of  the  Aetna  Company  from  further  performance  of  the 
contract  on  its  part  for  the  consideration  named,  would  entitle  the 
plaintiff  to  the  immediate  pasnnent  of  his  commission  from  the 
defendant.  When  the  defendant  rested  its  case  at  the  close  of  the 
plaintiff's  evidence,  and  thereafter  each  of  the  parties  moved  the 
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court  to  direct  the  jury  to  return  a  verdict  in  its  favor,  that  action 
by  both  parties  operated  to  waive  the  jury  and  submit  the  case  to 
the  court  on  the  evidence  already  in. 

For  the  reasons  given  we  think  that  the  trial  court  erred 
in  directing  the  verdict  in  favor  of  the  defendant,  and  that  the 
court  of  appeals  erred  in  affirming  the  judgment  entered  thereon. 

In  view  of  the  construction  of  the  contract  and  of  the  legal  ef- 
fect of  the  facts  disclosed,  which  we  have  above  indicated,  and 
which  we  think  is  required  by  correct  interpretation,  it  became  the 
duty  of  the  court  to  render  judgment  in  favor  of  the  plaintiff  for 
the  amount  claimed. 

The  judgments  of  the  courts  below  will  be  reversed  and  the 
cause  remanded  to  the  court  of  common  pleas  with  instructions  to 
enter  judgment  for  that  sum. 

Judgments  reversed  and  cause  remanded. 

Nichols,  C.  J.,  Jones  and  Robinson,  JJ.  concur. 

Merrell,  J.,  not  participating. 


SYLLABI    OF    REPORTED   CASES 

No.  16444 — Edward  W.  Edwards  v. 
John     H.    Matthews.    Error    to    the 
Coart  of  Appeals  of  Gallia  county. 
Robinson,  J. 

A  record  of  a  county  board  of  edu- 
cation which  discloses  the  motion,  the 
name  of  the  member  of  the  board 
making?  the  motion  and  the  result  of 
the  vote  upon  the  motion,  is  substan- 
tia] compliance  with  Section  4732, 
General  Code. 

Judj^ment  reversed. 

Nichols,  C.  J.,  Jones,  Matthias, 
Johnson,  Wanamaker  and  Merrell, 
JJ.,  concur. 

No.  16512— The  Stote,  ex  rel.  City 
of  Toledo  V.  Charles  F.  Weiler  et  al., 
as  the  Commission  of  Publicity  and 
EflSciency  of  the  City  of  Toledo.  In 
Mandamus. 
Matthias,  J. 

1.  Miiinicipalities  of  the  state  are 
empowered  by  constitutional  provi- 
sion to  acquire  any  public  utility,  the 
product  or  service  of  which  is  to  be 
sunplied  to  the  municipality  or  its  in- 
habitants, and  they  may  issue  bonds 
to  raise  money  for  such  purpose, 
piedfpng  the  general  credit  of  the 
municipality  to  their  payment 

2.  Grant  of  power  from  the  leids- 
lature  is  not  a  prerequisite,  and  under 


the  provisions  of  Section  13,  Article 
XVIII  of  the  State  Constitution,  the 
indebtedness  which  may  be  incurred 
for  such  purpose  is  subject  only  to 
the  limitation  prescribed  by  the  legis- 
lature as  to  the  extent  of  general  tax 
levies  and  the  aggregate  amount  of 
indebtedness  that  may  be  incurred 
for  all  local  purposes. 

3.  Each  municipality  assumes  re* 
sponsibility  consonant  with  the  au- 
thority conferred,  and  is  not  only  per- 
mitted but  required  to  determine  for 
itself  the  portion  of  its  taxing  and 
debt  incurring  power  which  shall  be 
used  for  any  authorized  municipal 
purpose,  within  such  constitutional 
and  legislative  limitation. 

Writ  allowed. 

Nichols.  C.  J.,  Jones,  Johnson,  Wan- 
amaker, Robinson  and  Merrell,  J  J., 
concur. 

No.    16243 — Van    Jackson    v.    The 
State  of  Ohio.    Error  to  the  Court  of 
Appeals  of  Hamilton  county. 
Robinson,  J. 

1.  To  warrant  a  conviction  of  man- 
slaughter, on  account  of  the  uninten- 
tional killing  of  a  human  being  by  the 
operation  of  a  motor  vehicle  in  viola- 
tion of  a  valid  statute,  the  violation 
of  such  statute  must  have  been  the 
proximate  cause  of  death. 
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2.  In  such  a  prosecution  a  charge 
of  the  court,  which  eliminates  from 
the  consideration  of  the  jury  the 
Question  of  proximate  cause,  is  preju- 
aicial  and  reversible  error, 

Jud^rment  reversed. 

Jones,  Matthias,  Johnson  and  Mer- 
reil,  J  J.,  concur. 

No.  16878 — Pennsylvania  Company 
V.  Michael  Hart.  Certified  by  the 
Court  of  Appeals  of  Cuyahoga 
county. 

Robinson,  J. 

1.  It  is  error  for  the  trial  court  in 
his  charge  to  the  jury  to  charge  the 
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10349— William  P.  DeVou  vs. 
George  £.  Rendigs,  Commissioner  of 
Buildings,  et  al.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 

10362— Clinton  Cowen,  State  High- 
way Commissioner,  et  al.  vs.  The 
State,  ex  rel.  D.  D.  Donovan,  a  tax- 
payer. Motion  for  an  order  directing 
the  court  of  appeals  of  Henry  county 
to  certify  its  record.     Sustained. 

10386— Samuel  T.  Haas  vs.  The 
State  of  Ohio.  Motion  by  plaintiff  in 
error  for  leave  to  file  a  petition  in 
«rror  to  the  court  of  appeals  of 
Geauga  county.  Motion  overruled, 
for  the  reason  that  this  cause  is  now 
pending  in  the  court  of  appeals  on 
re-hearing. 

10393— Harry  B.  Edie  et  al.  v. 
Fred  N.  Price  et  al.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Hancock  county  to  certify  its  rec- 
ord.   Overruled. 

10421 — George  Bane  v.  Sarah  Lytle 
et  al.  Motion  for  an  order  directing 
the  court  of  appeals  of  Greene  county 
to  certify  its  record.    Overruled. 

10422— The  Cleveland  Ry.  Co.  v. 
John  Munro.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Cuya- 
hoga county  to  certify  its  record. 
Overruled. 

10428— Vincent  E.  Nicholson  v.  The 
Jarecki  Chemical  Co.  Motion  for  an. 
order  directing  the  court  of  appeals 
of  Erie*  county  to  certify  its  record. 
Overruled. 


doctrine  of  "last  clear  chance"  where 
there  is  no  evidence  tending  to  prove 
a  state  of  facts  bringing  the  case 
within  the  rule. 

2.  A  withdrawal  from  the  consid- 
eration of  the  jury  of  the  portion  of 
the  "statement  of  claim"  charg^ing 
negligence  within  the  rule  of  the  "last 
clear  chance"  does  not  automatically 
withdraw  instructions  theretofore 
given  to  the  jury  upon  that  subject. 

Judgment  reversed. 

Jones,  Matthias,  Johnson  and  Mer- 
rell,  J  J.,  concur,  Wanamaker,  J.,  dis- 
sents. 


10432— Clarence  Coulter  v.  S.  F. 
Chaney.  exr.,  et  al.  Motion  for  an 
order  airecting  the  court  of  appeals 
of  Coshocton  county  to  certify  its 
record.     Sustained. 

10433— Ernest  W.  Fisher  v.  The 
West  Virginia  Washed  Coal  Co.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Gallia  county  to  certify 
its  record.     Overruled. 

10434— William  G.  Brown  v.  The 
Commonwealth  Shoe  &  Leather  Co. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Hamilton  county 
to  certify  its  record.     Overruled. 

10435 — Henry  W.  Morgenthaler  v. 
Isadore  M.  Cohen,  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Hamilton  county  to  certify 
its  record.     Sustained.  < 

10436— William  R.  Cowieson  v,  W. 
C.  Thompson,  et  al.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Columbiana  county  to  certify  its 
record.    Overruled. 

10437— William  R.  Cowieson  v.  W. 
C.  Thompson  J  et  al.  Motion  by  de- 
fendant to  dismiss  petition  in  error 
in  cause  No.  16555  on  the  general 
docket.     Sustained. 

10438— The  Wiltsie  Realty  Co,  v. 
The  City  of  Toledo  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Lucas  county  to  certify  its 
record.     Overruled. 

10439 — John  G.  Hudson  v.  Frances 
Kellermann  et  al.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 
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10440— David  S.  Oliver  v.  City  of 
Cincinnati  et  al.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 

10441 — Jacob  L.  Jamison  et  al.  v. 
Mary  Jane  Schwartz  et  al.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Fayette  county  to  certify 
its  record.     Overruled. 

10442— The  Steubenville,  East 
Liverpool  &  Beaver  Valley  Traction 
Co.  V.  The  City  of  Wellsville.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Columbiana  county  to  cer- 
tify its  record.    Overruled. 

10443— The  Steubenville,  East 
Liverpool  &  Beaver  Valley  Traction 
Co.  V.  The  City  of  Wellsville.  Motion 
by  defendant  to  dismiss  petition  in 
error  in  cause  No.  16529  on  the  gen- 
eral docket.     Sustained. 

10444 — James  H.  Southard,  Admr., 
V.  Samuel  Curson.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Lucas  county  to  certify  its  record. 
Overruled. 

10446— Biggio  Shibilla,  Admr.,  v. 
The  Cuyahoga  Lumber  Co.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Cuyahoga  county  to  cer- 
tify its  record.     Overruled. 

10446 — ^Harry  Loucks  v.  The  N.  Y. 
C.  &  St.  L.  R.  R.  Co.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Cuyahoga  county  to  certify  its 
record.     Sustained. 

10447_The  City  of  Xenia  v.  H.  E. 
Schmidt.    Motion  by  defendant  to  dis- 
miss petition   in  error  in  cause  No. 
16532  on  the  general  docket.     Over-  . 
ruled. 

10448 — ^In  re  exceptions  of  Prose- 
cuting Attorney  in  the  case  of  The 
State  of  Ohio  v.  John  Platzky.  Mb- 
tion  for  leave  to  file  bill  of  excep- 
tions to  the  common  pleas  court  of 
Cuyahoga  county.     Overruled. 

10449 — Guy  L.  Hamer  v.  Charles 
S.  Johnson.  Motion  by  defendant  to 
dismiss  petition  in  error  in  cause  No. 
16558  on  the  general  docket.  Sus- 
tained. 


10450— The  Old  Fort  Rural  School 
District  v.  Charles  E.  De  Ran.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Sandusky  county  to 
certify  its  record.     Overruled. 

10451— Gus  Bering  v.  City  of 
Cleveland.  Motion  for  an  order  di- 
recting the  court  of  ameals  of  Cuya- 
hoga county  to  certify  its  record. 
Sustained. 

10452 — Isaac  H.  Myers  v.  Alfred 
E.  Quidort  et  al.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Williams  county  to  certify  its  rec- 
ord.    Overruled. 

1045a--The  SUte  of  Ohio  v.  Albert 
Hauser.  Motion  for  leave  to  file  pe- 
tition in  error  to  the  court  of  appeals 
of  Hamilton  county.     Sustained. 

10454 — Mortimer  Dunning  v.  The 
City  of  Cincinnati.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Hamilton  county  to  certify  its  rec- 
ord.    Overruled. 

10458 — Mortimer  Dunning  v.  City 
of  Cincinnati.  Motion  b^  defendant 
in  error  to  dismiss  petition  in  error 
in  cause  No.  16581  on  the  general 
docket.     Sustained. 

GENERAL  DOCKET. 

16515 — The  State,  ex  rel.  Lewis 
Voight,  Jr..  V.  William  H.  Luders, 
Probate  Juage.  In  prohibition.  Writ 
denied. 

16528 — The  Pomeroy  &  Middleport 
Telephone  Co.  v.  The  Public  Utilities 
Commission  of  Ohio.  Public  Utilities 
Commission.  Dismissed  on  applica- 
tion of  plaintiff  at  its  costs. 

16553 — Frank  H.  Downing  v.  Frank 
A.  Burkhardt,  as  Mayor  of  the  City 
of  Lima.  Allen.  Settled  and  dis- 
missed at  costs  of  defendant  in  error. 

16559— The  State,  ex  rel.  Frank  H. 
Downing,  v.  Frank  A.  Burkhardt,  as 
Ma^or  of  the  City  of  Lima.  In  pro- 
hibition. Temporary  writ  made  per- 
manent by  agreement  of  parties  at 
costs  of  defendant. 
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NEW  INCORPORATIONS 

The  Cook  Theatre  Co.,  Newton 
Falls,  $30,000.  R.  Whitney,  E.  Bald- 
win, E.  Kistler,  H.  Shoenberger,  Sara 
Petty.  • 

The  Co-operative  Kosher  Meat  Co., 
Youngstown,  $5,000.  E.  Moskovitz, 
Jacob  Cook,  E.  Gateman,  J.  Magid,  L. 
Evzovich,  S.  Deitchman,  I.  Lockson, 
M.  Levy,  L.  Belinky. 

The  Nycla  Rubber  Co,,  Elyria, 
$200,000.  C.  C.  Bowers,  L.  F.  Bow- 
ells,  G.  E.  Dachtler,  J.  A.  Lucas,  J.  B. 
Duncan,  C.  M.  Herald,  C.  W.  Phil- 
lips. 

The  Western  Motors  Co.,  Cleveland, 
$190,000.  P.  C,  Clark,  R.  L.  Knowles, 
J.  J.  Maguire,  J.  M.  Messa,  C.  R. 
Jones. 

The  Gomer  Farmers*  Equity  Ex- 
change Co.,  Gomer,  $30,000.  E.  W. 
Humphreys,  Charles  Jones,  M.  L. 
Morris,  E.  J.  Thomas,  G.  W.  Wil- 
liams. 

The  Seymour  Realty  Co.,  Cleveland, 
$10,000.  D.  R.  Wilkin,  C.  A.  Alexan- 
der. I.  M.  Dye,  J.  H.  Schultz,  D.  V. 
Fisher. 

Dayton,  $25,000.  W.  A.  Wiesman,  J. 
F.  Stemler,  F.  L.  Wiesman,  M.  L. 
Wiesman,  L.  D.   Stemler. 

The  Hrebek  and  Maxa  Realty  Co., 
Cleveland,  $10,000.  J.  Maxa,  J.  Hre- 
bek, J.  Mulac,  F.  Kozeluk,  J.  A.  Peck. 

The  Odd  Fellows  Temple  Co.,  Wil- 
lard,  $10,000.  A.  J.  Duffy,  J.  E. 
Wolff.  W.  L.  Beelman,  J.  J.  -Wolff,  T. 
C.  Lowry. 

The  Broadway  Realty  &  Investment 
Co.,  Cleveland,  $5,000.  J.  T.  Pokomy, 
S.  Pokomy,  T.  Tracka,  M.  F.  Klinka, 
F.  Klinka. 

The  Joseph  Wintering  Building  Co., 
Cleveland,  $25,000.  J.  Wintering,  J. 
W.  Coleman,  H.  C.  Terwood,  W.  E. 
Coleman,  H.  L.  Judd. 

The  General  Oil  Drilling  Co.,  Cleve- 
land, $100,000.  C.  H.  Bell,  G.  D.  Dur- 
fae,  H.  C.  Taylor,  E.  E.  Schultz,  Jr. 

The  Skarl  Motors  Supply  Co.,  Cleve- 
land, $2,600.  S.  F.  Shuler,  F.  H. 
Standley,  E.  E.  Kinnison,  T.  L.  Hop- 
kins, C.  Murman. 


The  Trotwood  Farmers  Exchange 
Co.,  Trotwood.  $AO,OqO.  J.  M.  Puter- 
bauish,  A.  Denlinfier,  J.  P.  Keener,  J. 
P.  Seybold.  H.  Denlinger,  C.  A.  Metz- 
ger.  G.  C.  Wenger,  Frank  List. 

The  P.  A.  Berry  Co.,  Columbus 
(Stocks),  $1,250.  P.  A.  Berry,  C.  E. 
Berridge,  C.  E.  Gaimer,  W.  E.  Baker, 
T.  H.  Moore. 

The  Commonwealth  Petroleum  Co., 
Columbus,  $300,000.  P.  A.  Berry,  C. 
E.  Berridge,  C.  E.  Gaumer,  W.  E. 
Baker,  T.  H.  Moore. 

The  Border  Cities  Co.  (Real  Es- 
Ute),  Cleveland,  $10,000.  C.  R. 
Cross,  T.  M.  Dye,  C.  A.  Alexander, 
Q.  H.  Findley,  D.  V.  Fisher. 

The  Schweitz  Realty  Co.,  Cleveland, 
$10,000.     A.  A.  Neiger,  L.  H.  Busch, 

E.  I.  Blwe,  A.   Schweitz,  W.   L.   Ra- 
leigh. 

The  Grange  Investment  Co.,  E. 
Cleveland,  $10,000.  G.  W.  Owen,  C. 
L.  Peck,  W.  W.  Coon,  J.  P.  Sullivan, 
R.  G.  Burdette. 

The  Callaway  Co.,  Cincinnati.  $25,- 
000.  F.  H.  Gallaway,  W.  K.  Sib- 
bald,  S.  R.  Ducker,  R.  M.  Plympton, 
R.  C.  Kroger. 

The  Circleville  Realty  Co.,  Circle- 
ville,  $25,000.  E.  S.  Neuding,  G.  H. 
Colvill,  E.  Barrere,  J.  D.  Hummel,  H. 
Fritz,  I.  F.  Snyder. 

The  Far  Hills  Oil  Co.,  Dayton,  $18,- 
000.  F.  J.  Kramer,  F.  I.  Shroyer,  J. 
C.  Spaite,  J.  P.  Wolf,  W.  E.  Cromer, 
C.  E.  Comer,  D.  R.  Bussdicker,  A.  C. 
Stolz,  E.  H.  Stewart. 

The  Farmersville  Exchange  Co., 
Farmersville,  $30,000.     H.  W.  Dafler, 

F.  H,  Apple.  P.  P.  Leis,  I.  S.  Marion, 
W.  O.  Izor,  M.  F.  Smith. 

The  Automatic  Oil  Burner  Co., 
Youngstown,  $50,000.     N.  L.  Norris, 

G.  E.  Norris,  A.  K.  Osborne,  R.    B. 
Wilson,  James  P.  Wilson. 

The  Mason  Rubber  Plantation  Co., 
Kent,  $7,275,000.  E.  C.  Wolfe,  H.  A. 
Marting,  C.  F.  Reavis,  Jr.,  J.  M.  Gar> 
field,  W.  A.  Cluff. 

The  Bowling  Green  Masonic  Tem- 
ple Co.,  Bowling  Green,  $50,000.  A. 
W.  Russel,  R.  D.  A.  Avery,  C.  Alden- 
derfer,  O.  J.  Petty,  S.  T.  Wiggins,  T. 
M.  Lea,  E.  J.  Frowine,  C.  A.  Heater. 
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The  Rea  Electric  Co.,  Belief ontaine, 
110,000.  F.  Rea,  N.  C.  McFarland, 
€.  M.  Johnson,  E.  A.  Grabile,  F.  M. 
Neil. 

The  Euclid-Eighty  Third  Street 
Co.  (Real  Estate),  Cleveland,  $10,000. 
W.  D.  Turner,  E.  M.  Marion,  M.  C. 
Byrnes,  M.  C.  Myer,  B.  E.  Robertson. 

The  Clemens-Purvis  Oil  and  Gas 
Co.,  Upper  Sandusky,  $25,000.  J.  F. 
Purvis,  T.  F.  Clemens,  M.  H.  Houser, 
J.  S.  Hare,  E.  T.  Purvis. 

The  Wright  Hardware  Co.,  Oxford, 
$30,000.  E.  C,  Wright,  J.  Pressley 
Wright,  Mrs.  J.  L.  Wright,  Mrs.  M. 
B.  McDill,  B.  E.  Hess. 

The  Valley  Finance  Co.,  Martins 
Ferry,  $82,500.  V.  J.  Kehrer,  O. 
Zimmerman,  H.  Long,  J.  C.  Georgpe, 

F.  L.  Selby. 

The  Cigar  Makers'  Co-operative 
Co.,  Cincinnati,  $50,000.  H.  Huene- 
meyer,  J.  Rethmann,  J.  Schum,  T.  R. 
Finucan,  J.  Witte. 

The  Fries  &  Fries  Co.,  Cincinnati 
(General  Merchandise),  $100,000.    G. 

G.  Fries,  R.  G.  Fries,  E.  H.  Fries,  F. 
K.  Fries,  M.  F.  Fries.  • 

The  Mahoning  Drug  Co.,  Youngs- 
town,  $100,000.  F.  Eber,  M.  Bello- 
sito,  J.  Gooberman,  E.  A.  Graham,  C. 
Omeis. 

The  Abramson  Realty  Co.,  Cleve- 
land, $5,000.  I.  Grohs,  S.  I.  Powell, 
P.  Kuederle,  J.  C.  Frederick,  M.  L. 
Harrington. 

The  lolanthe  Co.  (Real  Estate), 
Cincinnati,  $10,000.  N.  Babbsm,  F. 
W.  Schilling,  F.  S.  Staaf,  H.  Stein- 
wart,  S.  E.  Haines. 

The  Bartels  &  Rawe  Co.  (General 
Repair),  Cincinnati,  $10,000.  E.  F. 
Peters,  S.  Geismar,  F.  E.  Burnett,  J. 
G.  DeFosset,  R.  L.  Hinds. 

The  Youngstown  Rubber  Products 
Co.,  Youngstown,  $10,000.  J.  T.  Har- 
rington, U.  C.  Deford,  J.  P.  Huxley, 
N.  A.  Emery,  D.  J.  Lynn. 

The  Wright  Traffic  Signal  Co., 
Cincinnati,  $100,000.  T.  B.  Wright, 
H.  G.  Frost,  C.  M.  Jacobs,  Jr.,  M. 
Schuerman,  G.  Fisher. 

The  Pandora  Manufacturing  Co., 
Columbus  (Sanitary  Garment),  $100,- 
000.  A.  E.  Krauss,  A.  W.  I>uff,  G. 
M.  Cotter,  A.  S.  Barnes,  H.  A.  Heifer, 
W.  H.  Zangmaster. 

The  American  Art  Printing  Co., 
Cincinnati,  $25,000.  W.  R.  Bluhm, 
R  Wagner,  C.  W.  Ratterman,  C.  C. 
Streutker,  G.  Budde,  L.  A.  Fortwan- 
gler,  C.  P.  Koenig,  F.  Pfiester. 


The  Stark  Cabinet  &  Manufactur- 
ing Co.,  Alliance,  $50,000.  R.  H. 
Scranton,  N.  C.  Fetters,  C.  M.  Baker, 
J.  Klein,  G.  C.  Baxley. 

The  Ohio  Talking  Machine  Co.,  Cin- 
cinnati, $200,000.  J.  L.  Lackner,  C. 
Southworth,  R.  de  V.  Carroll,  W.  W. 
Morris,  R.  Freer. 

The  Mad  River  Securities  Co.,  Day- 
ton, $200,000.  L.  W.  James,  H.  A. 
Estabrook,  B.  D.  Moore,  J.  B.  CoUidge, 
J.  A.  Johnson  Jr. 

The  Silverton  Realty  Co.,  Akron, 
$100,000.  J.  L.  Smith,  T.  G.  Luke,  H. 
M.  McCready,  C.  O.  Hunt,  Lee  J. 
Myers. 

The  Richard  C.  May  Tile  Co., 
Youngstown,  $10,000.  J.  L.  Richard- 
son, C.  Richardson,  C.  W.  Osborne,  J. 
Osborne,  V.  J.  Lamb. 

The  Courier  Printing  Co.,  Berea, 
$32,000.  F.  G.  Mohler,  N.  S.  Mohler, 
R.  L.  Deex,  T.  F.  McDonald,  P.  D. 
Taylor. 

The  Sandusky  Foundry  &  Machine 
Co.,  Sandusky,  $30,000.  F.  S.  Whit- 
comb,  C.  Crawford,  W.  J.  Smith,  H. 
L.  Barkdull,  N.  M.  Odenkirk. 

The  Yeiser  Co.,  Cleveland,  (Found- 

?r)  $5,000.  T.  R.  Brannon,  L.  B. 
eiser,  J.  E.  Turner,  J.  C.  Hemstreet, 
F.  T.  Joers. 

The  Lickteig  Novelty  Manufactur- 
ing Co.,  Cleveland,  $10,000.  J.  T. 
Kimmel,  C.  A.  Stevens,  S.  Gerard,  K. 
Lickteig,  I.  Hamilton. 

The  La  Rue  Grain  &  Supply  Co., 
La  Pue,  $15,000.  A.  W.  Jones,  Otis 
Boyd,  A.  V.  Jones,  C.  C.  Clark,  T.  W. 
Bumside. 

The  new  London  Home  Building  Co., 
New  London,  $50,000.  M.  E.  Roads- 
bury,  W.  B.  Messenger,  H.  A.  Leech, 
R.  Croone,  J.  L.  O'Hara. 

The  Crystal  Fountain  Hotel  and 
Sanitarium  Co.,  Sherwood,  $10,000.  D. 
P.  Openlander,  F.  D|  Dunakin,  S.  A. 
Renollet,  L.  D.  Keegan. 

The  Cleveland-Columbus  Realty  Co., 
Cleveland,  $500,000.  W.  B.  Ferris,  J. 
A.  Album,  A.  Mead,  J.  Asire,  C.  R. 
Album. 

The  Leipsic  Grocery  Co.,  Leipsic, 
$6,000.  B.  P.  Kissel,  J.  L.  Thompson, 
A.  P.  Mosher,  J.  P.  Fitzen,  D.  Todd, 
J.  E.  Bice. 

The  Prospect  Aroadia  Restaurant 
Co.,  Cleveland,  $15,000.  T.  Felber,  H. 
Felber,  E.  Buka,  A.  Buka,  J.  Klein. 

The  Auto  Sales  Co.,  Canton,  $26,- 
000.  H.  H.  Barkerf,  L.  H.  Stone,  I. 
Drumm,  W.  Newton,  B,  De  Corps. 
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The  Thatcher  Heating  Co.,  Ak- 
ron, $20,000.  G.  S.  Thatcher,  K.  E. 
Geonr,  F.  K.  Thatcher,  E.  K.  Thatch- 
er, W.  H.  Georee. 

The  Martel  Equity  Exchange  Co., 
Martel,  130,000.  C.  G.  Guinther,  H. 
Baldinger,  C.  Borick,  O.  S.  Quaint- 
ance,  W.  N.  Rush. 

The  Eallbttck  Equity  Exchange  Co., 
Killbuck,  $20,000.  M.  L.  Pyers,  J.  S. 
Smith,  James  Pyers,  J.  Carpenter,  T. 
G.  MacPherson. 

The  Monroeville  Co-operative  Grain 
Co.,  Monroevill,  $86,000.  A.  D.  Scheid, 
O.  W.  Heyman,  W.  Norman,  C.  Hey- 
man,  F.  A.  Hettel. 

The  Greer  Co-operative  Elevator  ft 
Grain  Co.,  Greer,  $80,000.  J.  A. 
Shultz,  J.  E.  Young,  C.  C.  Sevems,  I. 
W.  Rice,  A.  F.  Armholt. 

The  Art  Crafts  Engraving  Co.,  Cin- 
cinnati, $10,000.  W.  E.  Borcherdins, 
H.  F.  Zeh,  J.  H.  Borcherding,  E.  M. 
Zeh.  F.  M.  Borcherding. 

The  Slectric  Power  Co.,  Loudon- 
ville,  $76,000.  L.  C.  Dye,  E.  W. 
Beardsley.  G.  C.  Stanford,  H.  J.  De- 
Bout,  H.  Young. 

The  J.  L.  Q.  Oil  A  Gas  Co.,  Bremen, 
$16,000.  P.  Strum,  I.  P.  MsCuUoiigh, 
R.  S.  Brown,  L.  T.  Rowlor,  J.  W.  Ms- 
CuUough. 

The  Dayton  Airless  Tire  Co.,  Day- 
ton, $100,000.  W.  S.  Nicholas,  P.  E. 
Geyer,  H.  F.  Marston,  J.  A.  McMillan, 
R.  H.  Grant,  L.  W.  James. 

The  Nason-McGrain  Co.,  (Gen.  Re- 
pair) Cleveland,  $10,000.  W.  Nason, 
W.  J.  McGrain,  L.  B.  Moore,  V.  D. 
Lidyard,  A.  D.  Martin. 

The  Sud-Less  Products  Co.,  (Real 
Estate)  Cleveland,  $6,000.  A.  J. 
Sclutnfarber,  B.  D.  Grordon,  A.  M. 
Nell,  J.  M.  fJlmer,  C.  Allen. 

The  Servus  Oil  Co.,  Akron,  $66,000. 

C.  L.  Bratchi,  F.  Giegel,  R.  E.  Haines, 
J.  A.  Mathews,  J.  H.  Weaver. 

The  Commercial  Securities  Co., 
Cleveland,  $260,000.  R.  P.  Cunning- 
ham, S.  L.  Samovitz,  M.  Russell,  R. 
E.  Howell,  T.  E.  Woldman. 

The  Norpac  Realty  Co.,  Toledo, 
$10,000.  H.  D.  Capron,  W.  B.  Dev- 
lin, F.  J.  Connolly,  E.  Ryan,  L.  Levy. 

The  Forest  City  Extract  (3o.,  Cleve- 
land, $10,000.  A.  M.  (jordon,  T.  Pul- 
len,  C.  S.  Jones,  E.  M.  Boleck,  F.  A. 
Kreuzberg. 

The  Brooks  Land  &  Investment  0>., 
Akron,  $26,000.    A.  F.  Stuhlreher,  D. 

D.  Planner,  H.  A.  Brooks,  F.  L.  Kline, 
P.  A.  Ferguson. 


The  Hirsch  Realty  Co.,  Columbus, 
$26,000.  H.  R.  Tingley,  A.  J.  Hatch, 
S.  A.  Hoover,  G.  S.  Long,  K.  Hender- 
son. 

The  Columbus  (Ohio)  Pattern  and 
Manufacturing  Co.,  Columbus,  $26,- 
000.  A.  F.  Wise,  J.  F.  Yoakum,  A. 
Tietze,  D.  W.  Jones,  H.  R.  Gill. 

The  Mansfield  Tool  &  Machine  Co., 
Mansfield,  $26,000.  H.  A.  Beilstein, 
J.  M.  Herlihy,  F.  A.  Klohs,  E.  A.  Sha- 
fer,  K.  Burggraf. 

The  Silica  Oil  &  Gas  Co.,  Toledo, 
$100,000.  E.  Rees.  W.  Foster,  G.  M. 
Reinhart,  O.  A.  Humberger,  K.  R. 
Rood. 

The  Fetters  Garage  Co.,  Plymouth, 
$20,000.  L.  R.  Fetters,  H.  W.  Clapp, 
C.  Heath,  H.  F.  Root,  O.  A.  White. 

The  Cleveland  Match  Co.,  Cleve- 
land, $26,000.  C.  F.  Shuler,  C.  Mur- 
man,  C.  E.  Curphey,  E.  E.  Kinnison, 
T.  P.  Schmidt. 

The  Paramount  Engine  Valve  Co., 
Cleveland,  $100,000.  F.  H.  SeUberg, 
A.  W.  Thomas,  R.  L.  Davis,  M.  R. 
Burnage,  W.  I.  Krewson. 

The  Miles  F.  Bixler  Co.,  Cleveland, 
$400,000.  (Jewelry.)  M.  F.  Bixler, 
E.  C.  Daoust,  J.  H.  Schultz,  Q.  H. 
Findley,  C.  A.  Alexander. 

The  (Continental  Jewelry  Co.,  Cleve- 
land, $400,000.  M.  F.  Bixler,  E.  C. 
Daoust,  J.  H.  Schultz,  Q.  H.  Findley, 
C.  A.  Alexander. 

The  D.  R.  Thomas  Motor  Sales  Co., 
Akron,  $10,000.  C.  H.  Rowland,  R. 
G.  Thomas,  D.  R.  Thomas,  P.  A.  Rice, 
A.  C.  Littell  ^ 

The  Post  Construction  C}o.,  Cleve- 
land, $10,000.  L.  B.  Post,  R.  C.  Post. 
L.  A.  Perry,  A.  M.  Post,  L.  A.  Post. 

The  Glen  Park  Co.,  Cleveland  (Real 
Estate),  $20,000.  Q.  H.  Findley,  C. 
A.  Alexander,  J.  H.  Schultz,  K.  T. 
Siddall,  T.  M.  Dye. 

The  Pikers  Realty  Co.,  Dayton, 
$10,000.  F.  Boner,  E.  Saettel,  J. 
Schumaker,  L,  P.  Holtmann,  H.  Van 
Horn. 

The  Pepp  Co.,  Cleveland  (Pharma- 
ceutical Preparation),  $1,600.  H.  C. 
Linn,  E.  A.  Hiss,  W.  B.  Miller,  H.  H. 
Jackson,  W.  T.  Narveleit 

The  Fairy  Manufacturing  Co. 
( Novelties) ,  $26,000,  Youngstown. 
E.  Lundgren,  Ed  P.  Voegwli,  J.  M. 
Gilliland,  W.  Pfeifle,  D.  T.  EVans. 

The  Gaylord-Loram  Co.,  Lorain 
(Wearing  Apparel),  $25,000.  A.  J. 
Pejsa,  L.  M.  Sewell,  G.  E.  Morgan. 
J.  M.  Elliott,  H.  L.  Deibel. 
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The  Mcnrton  Realty  Co^  Cleveland, 
$10,000.  S.  I.  Davis,  M.  Holben,  F.  R. 
Cohen,  Win.  B.  Cohen,  A.  Koblito. 

The  Low  Ash  Goal  Co.,  Jackion, 
$50,000.  D.  H.  Armstrong,  B.  M. 
Snetzer,  T.  D.  Shnltz,  M.  R.  Weltner, 
D.  D.  )f  essmer. 

The  Monnette  Equity  Exchange 
Co.,  Monnette.,  $40,000.  B.  K.  Hoo- 
ver, D.  N.  Harvey,  A.  J.  White,  W. 
L  Clime,  E.  A.  Kennedy. 

The  Premier  Machinery  Co.,  Cleve- 
land, 150,000.  C.  V.  Liggett,  C.  E. 
Clark,  M.  H.  Gelford,  A.  T.  Grimes, 
H.  L.  Miller. 

The  Registered  Land  Co.,  Cleve- 
land, $25,000.  J.  Hershey,  M.  E. 
Nichols,  B.  R.  Kohn,  S.  H.  Miller,  D. 
B.  Stone. 

The  Carl  Construction  Co..  Dayton, 
$50,000.  £.  Meier,  W.  Schaible,  J.  F. 
Schaeff,  J.  H.  Kurse,  B.  B.  Schie- 
mann. 

The  Central  Ohio  Iron  and  Steel 
Co.,  Columbus,  $25,000.  B.  F.  Silber- 
tein,  L.  Silberstein,  L.  W.  Barron,  Z. 
Goldstein,  C.  Silberstein. 

The  Adelstein  Drug  Co.,  Cleveland, 
$100,000.  J.  H.  Adelstein,  S.  Adel- 
stein, H.  Fertel,  H.  W.  Brizman,  J. 
Morgenstem. 

The  Bellevue  Co-operative  Society 
Co.,  Bellevue,  ilO,000.  H.  L.  Phipps, 
G.  A.  Mullen,  A.  I.  Longstreet,  D.  W. 
Gilbert,  G.  Kline,  £.  W.  Hall. 

The  Bridgeport  Oil  and  Gas  Co., 
Bridgeport,  $30,000.  J.  Meister,  J. 
Crook,  A.  R.  Hess.  G.  E.  Hohman,  J. 
Moore.  , 

The  Locomotive  Appliance  Co.,  To- 
ledo, $25,000.  E.  H.  Ray,  E.  M.  Gin- 
gry,  M.  B.  Lamb,  A.  F.  Hanson,  W. 
0.  Schwen. 

The  Chuey  Bros.  Co.,  Youngstown 
(General  Merchandise),  $100,000.  S. 
J.  Chuey,  J.  E.  Chuey,  M.  B.  Chuey, 

A.  R.  Chuey,  M.  A.  Chuey. 

The  Fankhauser  Co.,  Cleveland 
(Stocks),  $100,000.  M.  A.  Copelan, 
N.  B.  Madden,  C.  A.  Quintrell,  A.  F. 
Jones,  O.  £.  Schultz. 

The  Damascus  Sales  Co.,  Cleve- 
land (Oils),  $10,000.  L.  E.  Giel,  A. 
W.  BelU  £.   R.  Bayes,  H.  Wells,  M. 

B.  Pennell. 

The  State  Wholesale  Co.  (Fruits), 
Columbaa,  f  25,000.  J.  P.  Fuller,  G. 
J.  Medb«ry,  W.  L.  Dorsey,  A.  W. 
Ronkle,  K.  L.  Worley. 

The  Zeaith  Constihiction  Co.,  Akron, 
125,000.  H.  I.  Russell,  C.  E.  Cligaa, 
£.  A.  Shigley,  F.  Russell,  J.  H.  Ross. 


The  Liberty  Wheel  Co.,  Greenville, 
$75,000.  N.  Ratchford,  C.  Minnich, 
C.  C.  Hall,  J.  H.  Dunham,  G.  F. 
Schmermund,  O.  Homer. 

The  Massillon  Building  Co.,  Massil- 
Ion,  $10,000.  F.  E.  Heisler,  I.  H. 
Hoopingamer,  J.  Appleby,  G.  Rohirer, 
T.  D.  King. 

The  Rosebud  Dairy  Co.,  Fremont, 
$10,000.  L.  G.  Baldwin,  F.  P.  Belz, 
L.  A.  Riedy,  L.  W.  Zimmerman,  C.  A. 
Wilsdorf. 

The  Steadman  Building  Co.,  To- 
ledo, $50,000.  F.  C.  Mery,  S.  P.  Bow- 
ersox,  C.  H.  Warwick,  J.  E.  Bradley, 
W.  J.  Kahlo. 

The  Youngstown  Acreage  Co., 
Youngstown,    $50,000.     L.    Frandsen, 

C.  E.  Franksen.  L.  W.   Yardner,  D.  A. 
Veits,  J.  C.  Ewmg. 

The  Sunshine  Underwear  Co., 
Cleveland,  $10,000.  F.  S.  Gradis,  K. 
Kraft,  E.  H.  Sunshine,  L.  Gale,  F.  G. 
Mooney. 

The  Reitler  Coal  Co.,  Cambridge, 
$25,000.  J.  J.  Claric,  C.  Reitler,  G. 
Reitler,  W.  Reitler,  C.  Reitler. 

The  Machine  Shop  Workers  Co-op- 
ertive  Co.,  Cincinnati,  $2,500.  J.  G. 
Witte,  A.  J.  Schaub,  J.  J.  Kleintank, 
H.  F.  Kuhlman,  J.  H.  Monahan. 

The  Reeves  Tire  Co.,  Cleveland, 
$100,000.  R.  J.  Lamb,  F.  G.  Behrin- 
ger,  T.  D.  Lamb,  J.  L.  Vaughan,  E.  B. 
UnderhiU. 

The  Clauer  Bros.  Co.  (General  Mer- 
chandise), Springfield,  $75,000.  D.  W. 
Clauer,  G.  L.  Clauer,  C.  E.  Clauer,  J. 
A.  Filsur,  G.  E.  Boyer. 

The  Fairmont  Provision  Co.,  Alli- 
ance, $100,000.  C.  Barnes,  H.  Wilson, 
y.  Sell,  J.  Adams,  F.  Senn. 

The  National  Hoist  &  Conveyor  Co., 
Toledo,  $50,000.  A.  D.  Dupuis,  O.  L. 
Benner,  D.  A.  Johnson,  O.  M.  Fehn, 
W.  S.  Thurstin,  Jr. 

The  Sykora-Harvey  Co.  (Stocks), 
Cleveland,  $10,000.    F.  H.  Sykora,  P. 

D.  Harvey,  C.   R.  Bros,  A.  W.  Hai- 
man,  E.  M.  Chalonpka. 

The  Woodcraft  Co.,  Toledo,  $15,000. 
A.  W.  AUemeire,  S.  J.  Petly,  H.  AUe- 
meier,  G.  H.  Richmond,  J.  Bolinger. 

The  Smith-Foster  Co.,  Dayton  (En- 

fineering),  $10,000.    E.  A.  Smith,  O. 
I.  Smith,  W,  Day,  W.  F.  Foster,  J. 
P.  Kemper. 

The  Ada  Farmers  Exchange  Co., 
Ada,  $30,000.  W.  L.  Shilling,  W.  B. 
Van  Houten,  U.  S.  Bowers,  H.  W. 
Elzay,  F.  J.  Baker,  S.  Stober,  S.  A. 
Motter,  O.  L.  Fisher. 
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The  North  Hill  Land  Co.,  Mingo 
Junction,  |75,000.  W.  J.  Brettell,  S. 
T.  Thompson,  J.  E.  Brettell,  D.  C. 
Reisling,  F.  Brettell. 

The  Leipsic  Farmers  Exchange  Co., 
Leipsic,  $75,000.  J.  R.  Hummon,  D. 
E.  Conn,  L.  J.  Gerteu,  C.  T.  Henry, 
J.  G.  Gores,  A.  Fike,  A.  J.  Hoffman. 

The  Sayler  Park  Cinema  Co.,  Cin- 
cinnati, $3,000.  M.  Sayler,  S.  B.  An- 
drew, G.  H.  Crawley,  J.  S.  Drewey, 
W.  L.  Perkins. 

The  American  Hide  and  Fur  Co., 
Greenville,  $10,000.  S.  F.  Troutwine, 
C.  A.  Smith,  L.  Clark,  A.  Martz,  E. 
C.  Wright. 

The  Superior  Auto  Top  and  Spe- 
cialty Co.,  Cincinnati,  $10,000.  A. 
Preiss,  C.  J.  Aulick^  W.  E.  Wagner, 
J.  R.  Samuels,  D.  Gilker. 

The  Columbia  Rubber  Mold  Co., 
Cleveland,  $25,000.  G.  F.  Langer- 
meier,  H.  B.  Langermeier,  F.  E. 
Fisher,  M.  Fisher,  F.  Krebek. 

The  Hardin  Quarry  Co.;  Dunkirk, 
$30,000.  C.  D.  Brown,  W.  J.  Glenn, 
O.  T.  McBride,  J.  W.  Guider,  C.  M. 

The  Ohio-West  Virginia  Co.,  Co- 
lumbus, $250,000.  H.  R.  Jones,  W.  J. 
Ford,  E.  J.  Greely,  Jr.,  F.  Greely,  H. 
S.  Ballard. 

The  Akron  Universal  Tire  &  Rub- 
ber Co.,  Medina,  $515,000.  D.  R.  Pel- 
ton,  C.  R.  Baker,  H.  W.  Cqdding,  F. 
P.  Bagley,  W.  F.  Pelton. 

The  Lond  Aero  Co.,  London,  $5,000. 
T.  A.  Gallagher,  W.  H.  Hume,  W.  D. 
Morrissey,  C.  Bryan,  K.  G.  Chesle, 
dine,  W.  Gallagher,  C.  C.  Crabbe,  R. 
M.  Chesledine. 

The  Concrete  Art  Tile  Co.,  Cleve- 
land, $200,000.  M.  E.  Meisel,  P. 
Waldman,  E.  M.  Martin,  F.  C.  Ray- 
mond, J.  Merrick. 

The  Deep  Run  Coal  Co.,  Bridgeport, 
$15,000.  H.  H.  Gordon,  W.  E.  Thom- 
as, H.  C.  Gilles.  H.  H.  Wilson,  H.  D. 
Freeman,  E.  Robershaw,  W.  V.  Camp- 
bell, W.  McConnaughty,  A.  Cunning- 
ham. 

The  Egelhoff  Shops  Co.  (Furni- 
ture), Columbus,  $30,000.  F.  O.  Egel- 
hoflf,  J.  L.  Egelhoflf,  O.  W.  Young,  W. 
E.  Egelhoff,  C.  H.  Egelhoff. 

The  Harvey  Fertel  Co.  (Furs), 
Cleveland,  $10,000.  H.  Fertel,  S. 
Horwitz,  E.  LeFever,  F.  B.  Draeger, 
M.  A.  Friedman. 

The  Harper  Coal  Co.,  Pomeroy, 
$10,000.  E.  James,  E.  Ervin,  F.  J. 
Leifheit,  P.  Bailey,  J.  C.  Bailey. 


The  Otis  Safe  Deposit  Co.,  Cleve- 
land, $50,000.  C.  V.  Crowther,  J.  F. 
A.  Spindler,  L.  E.  Ralston,  L.  T.  Fon- 
taine, E.  Aylsworth. 

The  Cleveland  News  Bureau  Co., 
Cleveland,  $10,000.  J.  W.  Heintzman, 
W.  E.  Hess,  Jr.,  F.  Zuenkeler,  F.  J. 
Kraemer,  A.  Mannion. 

The  Euclid  Auto  Wash  Co.,  Cleve- 
land, $10,000.  A.  J.  Roth,  A.  M.  Kei- 
ley,  C.  A.  Byrne,  P.  M.  Gerlach,  M.  A. 
McCormack. 

The  Blue  Ribbon  Shoe  Manu- 
facturing Co.,  Springfield,  $25,000. 
R.  H.  Bustrum,  M.  Bustrum,  H.  Claric, 
R.  J.  Marmion,  G.  H.  Shank. 

The  Motor  List  Co.,  Cleveland, 
$10,000.  L.  M.  Laurienzo,  E.  R.  Do- 
lin,  W.  F.  Maurer,  F.  B.  Bilton,  Nor- 
ton McGiffin. 

The  Lorline  Co.,  West  Park  (Rais- 
ing Pigeons),  $30,000.  D.  K.  Hender- 
son, F.  W.  Lorenz,  H.  M.  Line,  M  L. 
Lorenz,  H.  I.  Line. 

The  Hospital  Health  &  Community 
Service  Co.,  Cleveland,  $10,000.  L.  D. 
Hedrick,  T.  B.  Bolton,  N.  McGiffin,  L. 
M.  Laurienzo,  E.  R.  Dolin. 

The  Welbon  Dayton  Motor  Co., 
Dayton,  $50,000.  W.  G.  Welbon,  W. 
H.  Ily,  J.  O.  Miller,  H.  F.  Grossman, 
C.  Gross. 

The  Suburban  Land  &  Homes  Co., 
Cleveland,  $525,000.  A.  A.  Hardesky, 
R.  W.  Archer,  J.  H.  Schultz,  W.  H. 
Findley,  I.  M.  McDonough. 

The  Valliere  Co.  (Furs),  Cleveland, 
$50,000.  A.  W.  Haiman,  W.  J.  Val- 
liere, S.  Haiman,  O.  J.  Zinner,  E.  M. 
Chalonpka. 

The  Metalene  Products  Co,  Cleve- 
land, $10,000.  C.  I.  Russo,  C.  Weidel, 
I.  E.  Guentzler,  C.  L.  Brueggemyer, 
H.  W.  McLeod. 

The  Auto-Brake  Adjuster  Co., 
Cleveland,  $15,000.  R.  L.  Boone,  H. 
L.  Miller,  C.  G.  Osborne,  W.  H.  Lu- 
ther, J.  C.  Armstrong. 

The  0.  K.  Machine  &  Tool  Co., 
Cleveland,  $15,000.  A.  Falkenatein, 
G.  Helm,  P.  Kimer,  J.  Ritley,  T.  Zeelo. 

The  Northern  Reserve  Land  Co., 
Akron,  $150,000.  M.  E.  Rudy,  C.  H. 
Osborne,  F.  H.  Lahemer,  L.  J.  Myers, 
M.  G.  Jones. 

The  Imperial  Oil  and  Gas  Co.»  Ma- 
rietta, $100,000.  C.  W.  Eagler,  E.  B. 
Follett,  J.  H.  Smith,  B.  W.  Snyder, 
A.  W.  Devol. 

The  De  Soto  Oil  Co.,  Lewisbure, 
$50,000.  B.  A.  Landis,  E.  T.  Paul,  £. 
J.  Ozias,  G.  M.  Kumler,  W.  C.  Moore. 
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The  DePugh  Construction  Co., 
Akron,  $100,000.  J.  H.  Morris,  A. 
Fleischer,  M.  E.  Beck,  M.  H.  Ford, 
S.  R.  Driffield. 

The  Mt.  Vernon  Home  Building 
Co.,  Mt.  Vernon,  $76,000.  B.  B.  Wil- 
liams, B.  E.  Frantz,  M.  S.  Lewis,  R. 
C.  Wingwalt,  R.  S.  Goodell,  A.  A. 
Dowds,  H.  K.  Walker,  C.  F.  Colville. 

The  F.  S.  Van  Meter  Co.,  Columbus, 
$25,000  (Machine  Agents).  J.  W. 
Van  Meter,  F.  S.  Va  Meter,  M.  A.  Fel- 
zell,  R.  P.  Sigler,  I.  B.  Van  Meter. 

The  Howard- Andrews  Co.,  Cleve- 
land (Wearing  Apparel),  $10,000.  T. 
H.  Duncan,  J.  A.  Schlitz,  F.  L.  Leckie, 
R.  I.  Anderso,  T.  C  Robinso. 

The  Contiental  Electric  Co.,  Cleve- 
lad,  $10,000.  1.  Zwick,  J.  K.  Zwick, 
L.  W.  Phillips,  M.  S.  Kaufman,  J. 
Blythin. 

The  Wickford  Homes  Co.,  Cleve- 
land, $10,000.  L.  Fehlman,  S.  Milder, 
A.  A.  Kalish,  H.  L.  Taylor,  C.  I.  Gold- 
smith. 

The  Templar  Detective  Service  Co., 
Cleveland,  $5,000.  A.  M.  Papurt,  I. 
Xewmark,  J.  L.  Pasmanter,  N.  Sto- 
janovitz,  A.  H.  Verovitz. 

The  Atlas  Trucking  Co.,  Cleveland, 
110,000-  R.  E.  Williams,  H.  M.  Kodet, 
E.  G.  Guthery,  G.  Kretchmer,  G.  H. 
Mouck. 

The  Minerva  Candy  Co.,  Cleveland, 
$25,000.  W.  Johnston.  S.  A.  Thor- 
man,  A.  H.  Goldman,  A.  L.  Dietz,  A. 
L.  Krejci. 

The  Victory  White  Metal  Co., 
Clevelapd,  $50,000.  A.  H.  Frey,  M.  A. 
Whitehead.  I.  S.  Mayfield,  A.  C.  Lar- 
son, H.  W.  Whitehead. 

The  National  Erecting  Co.,  Cincin- 
nati, $10,000.  H.  L.  Bowers,  A.  J. 
Biennan,  J.  I.  Parker,  E.  Wilson,  O. 
W.  Tieman. 

The  Miss  Dolman  Gift  Shops  Co., 
Cleveland,  $10,000.  J.  G.  Dolman,  M. 
W.  Linton,  V.  Y.  Wadsworth,  J.  W. 
Dolman,  J.  A.  Dolman. 

The  Brems  &  Son  Shoe  Co.,  Cin- 
cinnati, $10,000.  J.  Brems.  E.  Brems, 
W.  Brems,  A.  Brems,  J.  Brems,  Jos. 
Dombach. 

The  Park  Theater  Co.,  Ravenna, 
1160,000.  K.  F.  Schweitzer,  L.  G. 
Schweitzer,  H.  M.  Wolf,  C.  F.  Da, 
M.  E.  Myers. 

The  E.  W.  Susnich  Development  & 
Manufacturing  Co.  (Liquified  Hydro- 
gen Gas),  $25,000.  E.  W.  Susnich,  C. 
E.  Webster,  W.  L.  Fogo,  J.  Geisse,  J. 
E.  O'Grady. 


The  Quick  Change  Chuck  Mfg.  Co., 
Arcanum,  $500,000.  E.  O.  Weisenbar- 
ger,  P.  D.  Waugh,  C.  V.  Martin,  W.  D. 
Iddings,  W.  J.  Dull. 

The  Akron  Community  Co.  (Real 
Estate),  $26,000,  Akron.  L.  W.  War- 
ner, H.  R.  Griffith,  H.  E.  Grove,  J.  L. 
Edwad,  K.  Griffith. 

The  Joseph  &  Kurjan  Co.  (Jewel- 
ry)* E.  Youngstown,  $10,000.  A.  Jo- 
seph, A.  Kurjan,  P.  M.  Kurjan,  M. 
Kurjan,  C.  H.  Schwartz. 

The  Rex.  Houston  Co.  (General 
Clothing),  Columbus,  $25,000.  R. 
Houston,  F.  W.  Short,  B.  Houston,  N. 
A.  Short,  C.  D.  Saviens. 

The  Courtland  Co.  (Real  Estate)^ 
$10,000,  Cincinnati.  M.  J.  Dale,  C.  B. 
Stubert,  C.  C.  McGary,  M.  F.  Fischer, 
R.  T.  Dickerson. 

The  Wohl  Co.  (Retail  Clothing), 
$15,000.  Kenmore,  H.  Weisberj^er,  B. 
Weisberger,  H.  Weiss,  H.  Weiss,  A. 
Wohl. 

The  Bergholz  Reed  and  Supply  Co., 
Bergholz,  $25,000.  E.  S.  Allmon,  W. 
T.  Elliott,  J.  McBane,  D.  C.  McLain, 
R.  J.  Patton,  J.  D.  George. 

The  Osborne- McEvey  Coal  Co.^ 
Youngstown,  $25,000.  D.  F.  Ander- 
son, V.  J.  Lamb,  O.  D.  Terry,  H.  Tet- 
low,  A.  T.  McKee. 

The  Hermitage  Club  Co.,  Cincin- 
nati, $18,000.  C.  W.  Strieker,  A.  G. 
Mullane.  M.  L.  Bangham,  F.  J.  Walk- 
er, H.  H.  Shafer. 

The  Lawson  Realty  Co.,  Cleveland, 
$15,000.  E.  Brown,  E.  Zalud,  H.  Mar- 
morstein,  J.  N.  Shiely,  E.  B.  Comyns. 

The  Warren  Park  Realty  Co.,  Cleve- 
land, $30,000.  E.  Brown,  E.  Zalud, 
M.  MarMorstein,  J.  M.  Schiely,  E.  B. 
Comyns. 

The  ^Livingston  Oil  &  Gas  Co.,  To- 
ledo, $50,000.  J.  N.  Livingston,  E.  C. 
Sayles,  H.  H.  Lease,  G.  A.  White,  F. 
M.  Sala. 

The  Modern  Securities  Co.,  Akron^ 
$10,000.  C.  A.  Palmer,  G.  A.  Handy, 
L.  A.  Hurley,  G.  A.  Yetter,  W.  Hain, 
J.  W.  Hendershott,  R.  D.  Chittenden. 

The  Central  Coal  Co.,  Cambridge^ 
$25,000.  T.  A.  Mathews,  W.  A.  Oli- 
ver, P.  E.  Gibson,  L.  B.  Bimey,  J.  M. 
Ray. 

The  Belmont  Products  Co.,  Martena 
Ferr,  $400,000.  A.  M.  Ambrose,  W. 
J.  Matz,  M.  Cropper,  C.  F.  Neugart, 
A.  W.  Eick. 

The  Rotary  Printing  Co.,  Cleveland, 
$30,000.  A.  J.  Halle,  D.  B.  Stone,  M. 
S.  Fishel,  M.  E.  Nichols,  B.  R.  Kohn. 
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The  General  Buildinf:  Service  Co.» 
Marietta,  $25,000.  J.  D.  Cober,  J.  S. 
Sheritt,  M.  J.  Richards,  W.  R.  Hyde, 

C.  E.  Oesterle. 

The  Wren  Co-operative  Co.,  Wren, 
$30,000.  E.  Elzay,  B.  W.  Temple,  P. 
Wochinger,  J.  Gephart,  J.  R.  Swore- 
land. 

The  Lake  County  Oil  Co.,  Paines- 
ville,  $24,000.  K.  H.  Naumann,  F. 
Mahoney,  J.  J.  Lamb,  G.  C.  von  Bese- 
ler,  J.  H.  Murray. 

The  Kemper  Material  Co.,  Cleve- 
land, $26,000.  J.  F.  Kemper,  H.  F. 
Kemper,  E.  G.  Wilkinson,  T.  J.  Ebel- 
ing:,  J.  H.  Saltsman. 

The  Blue  Dragon  Heater  Co.,  Cleve- 
land, $50,000.  L.  Enjrlander,  A.  H. 
Brainerd,  E.  M.  Day,  C.  Dautel,  D.  A. 
Christopher. 

The  HockinflT  Valley  Co-operative 
Co.,  Nelsonville,  $25,000.  J.  Hartley, 
E.  Brickies,  F.  Anderson,  C.  Klein,  W. 
Evans. 

The  Navifirator  Building  Co.,  Defi- 
ance, $75,000.  G.  Nolan,  M,  A.  Cos- 
tello,  J.  C.  Krutsch,  T.  M.  Carey,  I. 
W.  Gunderman,  F.  J.  Wagner,  T. 
Kern. 

The  Utility  Rubber  Goods  Co., 
Cleveland,  $150,000.  V.  T.  Smithfield, 
W.  R.  Miller,  J.  M.  Combs,  A.  E. 
Bardwell,  S.  A.  Bardwell. 

The  Brennan  Motor  Co.,  Bellevue, 
$10,000.  H.  Kelley,  E.  S.  Stephens, 
G.  A.  Reitler,  R.  G.  Layher,  E.  L. 
Brennan. 

The  B.  &  W.  Tool  and  Die  Co., 
Cleveland,  $60,000.  R.  M.  Ewing,  J. 
L.  Lind,  E.  L.  Heasley,  M.  W.  Vick- 
ery.  J.  G.  Bingham. 

The  L.  S.  Van  Guns  Co.  (stocks), 
Columbus,  $10,000.  L.  S.  Van. Guns, 
L.  W.  Jones,  H.  Eckhardt,  Jr.,  H.  L. 
Lang,  Louis  B.  Hitchcock. 

The  Warren  Eagles  Home  Co., 
Warren,  $75,000.  O.  D.  Dunn,  L.  Ne- 
ver, F.  L.   Kellogg,  J.  E.   Leach,  J. 

D.  Evans. 

The  Brighton  Realty  Co.,  Canton, 
$100,000.  L.  Breitenstein,  J.  M.  Co- 
gan,  H.  J.  Bowman,  R.  F.  Harbert,  C. 
White. 

The  Cincinnati  Conservatory  of 
Music  Co.,  Cincinnati,  $250,000.  B. 
Baur,  G.  Baur.  C.  J.  Livingood,  H.  G. 
Frost,  J.  R.  Schindel. 

The  Fuller-Connelley  Co.    (general 
merchandise),  Cleveland,  $25,000.     E. 
L.  Andrews,  C.  V.  Weygandt,  D.  A. 
Gaskill,  J.  F.  Pease,  R.  M.  Kuhns. 


The  Haserodt-Good  Co.  (general 
merchandise),  Cleveland,  $26,000.  P. 
M.  Haserodt,  C.  H.  Crood,  H.  L.  Jol- 
lay,  H.  L.  Parmenter,  I.  M.  GroUe. 

The  Van  P.  Stagg  Co.  (cosmetics), 
Youngstown,  $10,000.  Van  P.  Stagg, 
J.  F.  Williams,  C.  J.  Nunn,  G.  A. 
Kerr,  Nell  Kerr. 

The  Lucas  County  Lumber  and 
Supply  Co.,  Toledo,  $10,000.  C.  W. 
Zeitler,  A.  L.  Conn,  R.  O.  Holloway, 
M.  L.  Feindt,  G.  B.  Conn. 

The  Service  Lubricants  Co.,  Cleve- 
land.  $10,000.  F.  W.  Smith,  A.  R. 
Smith,  A.  F.  Thompson,  J.  M.  Thomp- 
son, E.  D.  Wedel. 

The  H.  Schriber  Sheet  Metal  Co., 
Dayton,  $10,000.  H.  Schriber,  O.  J. 
Rupp,  Bertha  Schriber,  C.  M.  Kerr, 
S.  G.  Kusworm. 

*  The  Non-stick  Gem  Pan  Co.,  Co- 
lumbus, $10,000.  D.  M.  Kenfanver,  L. 
O.  Peck,  H.  F.  Keenan,  H.  Kefanver, 
L.  C.  Foreman. 

The  Lewis  Chemical  Co.,  Columbus, 
$60,000.  E.  J.  Lewis,  A.  C.  Baxter, 
J.  T.  Traverse,  O.  E.  Miles,  F.  G.  Bok- 
kenwadel. 

The  Interstate  Tanning  and  Manu- 
facturing Co.,  Cleveland,  $525,000.  B. 
H.  Vanderwyst,  J.  C.  Bohm,  E.  S. 
Day,  W.  H.  Millikan,  L  Nungesser. 

The  Lake  Erie  Construction  Co., 
Cleveland,  $50,000.  E.  R.  Diehm,  N. 
M,  Odenkirk,  C.  Crawford,  H.  L. 
Barkdull,  P.  J.  Bickel. 

The  Producers  Guaranteed  Co.,  Cin- 
cinnati, $500,010.  (Oil.)  C.  B.  Wood- 
bury, J.  Chrest,  A.  Helm,  P.  David- 
orf,  F.  C.  Williams. 

The  Russell  Petroleum  Co.,  Cleve- 
land, $5,000.  W.  B.  Cockley,  Grover 
Higgins,  T.  H.  Jones,  C.  F.  Reavis, 
Jr.,  H.  A.  Marting. 

The  Big  Four  Refining  Co.,  Cleve- 
land, $100,000.  J.  Bloomberg,  E.  E. 
Wolf,  M.  G.  Sloss,  H.  A.  Shibley,  C. 
R.  Heller. 

The  Mary  Love  Co.  (general  mer- 
chandise), Columbus,  $110,000.  Mary- 
Love,  N.  A.  Winkler,  L.  E.  Nieman, 
C.  A.  McCleary,  J.  S.  Hogan. 

The  A.  L.  Laronge  Co.,  Cleveland 
(real  estate),  $10,000.  A.  L.  Laronge, 
H.  DuLaurance,  F.  R.  Merchant,  Z. 
Markowska,  G.  H.  Schwan. 

The  Clayton  C.  Townes  Co.  (real 
estate),  Cleveland,  $100,000.  C.  C. 
Townes,  M.  C.  Portmann,  W.  J. 
Krewson,  F.  H.  Sellberg,  A.  W. 
Thomas. 
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The  Suecera  Oil  &  Gas  Ck>.,  Nelson- 
ville,  SSQLpOO.  W.  McGhee,  L.  6.  De- 
Tore,  U.  Cr.  Bickd,  P.  W.  Hickman,  D. 
C.  Betts. 

The  Globe  Erectingr  &  Reinforcins: 
Co.,  Cleveland,  $5,000.  A.  Goldman, 
G.  W.  Poppleton,  M.  Garbed,  N.  G. 
fieckennan,  £.  Kopp. 

The  Genm  Lake  Amusement  Co., 
Geanga  Lake,$100,000.  F.  H.  Rand, 
W.  J.  Kuhlman,  A.  F.  Gaughan,  T.  A. 
Gillespie,  J.  R.  Robinson. 

The  Bi?  Six  (Big  6)  Installing 
Service  Co.  (Power,  Heat),  Cincin- 
nati, $500.  G.  Ryeburn,  M.  M.  Rye- 
bum,  P.  C.  Ryebnrn,  H.  E.  Ryebum, 
A.  J.  Clark. 

The  State  Line  Oil  &  Gas  Co.,  Meta- 
mora,  $50,000.  H.  Hnftile,  H.  Tread- 
way,  L.  M.  Dewey,  W.  Crockett,  F. 
Broadbeck. 

The  Fitzgerald  Co.,  (Autos)  Cleve- 
Und,  $262,500.  J.  M.  Fitzgerald,  F. 
A.  Alcott,  A.  H.  Fiebach,  C.  Siegrist, 
C.  A.  Fitzfirerald. 

The  iron  Securities  Co.,  Cleveland, 
$5,000.  E.  F.  Stillman,  J.  V.  Jack,  G. 
M.  Attison,  W.  H.  Hasselman,  E.  A. 
Thayer  Jr. 

Increases 

The  Fairbanks  Steam  Shovel  Co., 
Marion,  $400,000  to  $500,000. 

The  St.  Bernard  Building  &  Loan 
Association  Co.,  St.  Bernard,  $1,500,- 
000  to  $3,000,000. 

The  Anchor  Paper  Co.,  Cincinnati, 
^5,000  to  $100,000. 

The  Fisher-DeVore  Construction 
Co.,  Cincinnati,  $25,000  to  $200,000. 

The  Hewitt  Bros.  Soap  Co.,  Dayton, 
$504)00  to  $75,000. 

The  American  Paper  &  Wooden 
Ware  Co.,  Cincinnati,  $50,000  to  $250,- 
000. 

The  Haddon  Hall  Candy  Co.,  Co- 
lumbus, $10,000  to  $50,000. 

The  A.  Bently  &  Sons  Co.,  Toledo, 
$150,000  to  $1,500,000. 

The  Ohio  Steel  Products  Co.,  Min- 
eral Ridge,  $400,000  to  $500,000. 

The  Jersey  Dell  Creamery  Co., 
Hughes,  $10,000  to  $80,000. 

The  Bauer  Brothers  Co.,  Spring- 
field, $150,000   to  $450,000. 

The  Lsrme  Mutual  Light  and  Power 
Co.,  Lyme  Twp.,  Huron  County,  $10,- 
000  to  $40,000. 

The  Steubenville  Ice  Co.,  Steuben- 
ville,  $100,000  to  $300,000. 

The  Hoytville  Grain  Co..  Hoytville, 
$12,000  to  $40,000. 


The  Franklin  Shoe  Manufacturing 
Co.,  Circleville,  $25,000    to  $50,000. 

The  Royal  Furniture  Co.,  Cleve- 
land, $70,000  to  $250,000. 

The  Marshall-Smith  Tool  Co,,  Day- 
ton, $10,000  to  $50,000. 

The  Craig-Curtiss  Co.,  Cleveland, 
$50,000  to  $100,000. 

The  Cleveland  Oak  •  Belting  Co., 
Canton,  $1,000  to  $100,000. 

The  J.  H.  &  F.  A.  Sells  Co.,  Colum- 
bus, $200,000  to  $500,000. 

The  Capital  Insurance  Agency  Co., 
Columbus,  $10,000  to  $25,000. 

The  Collateral  Investment  Co., 
aeveland,  $50,000  to  $150,000. 

The  Gordon  Square  Co.,  Cleveland, 
$350,000  to  $500,000. 

The  Foster  Realty  Co.,  Cleveland, 
$500,000  to  $550,000. 

The  National  Steel  Barrel  Co., 
Cleveland,  $200,000  to  $500,000. 

The  Arjc  Realty  Co.,  Cleveland, 
$10,000  to  $25,000. 

The  Ansonia  Co.,  Cleveland,  $80,- 
000  to  $125,000. 

The  Kronheim  Furniture  Mfg.  Co., 
Cleveland,  $75,000  to  $100,000. 

The  Napoleon  Grain  and  Stock  Co., 
Napoleon,  $20,000  to  $60,000. 

The  S.  A.  Millikin  Co.,  Marietta, 
$100,000  to  $200,000. 

The  Metzger  Welding  Co.,  Cincin- 
nati, $10,000  to  $50,000. 

The  Miles  Avenue  Lumber  Co., 
Cleveland,  $50,000  to  $75,000. 

The  H.  G.  Cress  Co.,  Troy,  $50,000 
to  $125,000. 

The  American  Petroleum  Products 
Co.,  Cleveland.  $30,000  to  $300,000. 

The  Massillon  Refractories  Co., 
Massillon,  $35,000  to  $100,000. 

The  Werner  G.  Smith  Co.,  Cleve- 
land, $50,000  to  $750,000. 

.The  Federal   Glass  Co.,  Columbus, 
$250,000  to  $2,500,000. 

The  Sal- Vet  Co.,  Cleveland,  $200,- 
000  to  $375,000. 

The  Cleveland  Refrigerator  Co., 
Cleveland,  $25,000  to  $150,000. 

The  D.  L.  Scheier  Furniture  Co., 
Cleveland,  $50,000  to  $100,000. 

The  Citizens  Savings  &  Loan  Co., 
Dennison,  $1,000,000  to  $2,000,000. 

The  Columbiana  Boiler  Co.,  Colum- 
biana, $50,000  to  $300,000. 

The  Bryan  Pattern  &  Machine  Co., 
Bryan,  $100,000  to  $200,000. 

The  Stollberg  Hardware  &  Paint 
Co.,  Toledo,  $25,000  to  $200,000. 

The  Bankers  Bond  and  Mortgage 
Co.,  Columbus,  $10,000  to  $1,000,000. 
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The  Stull-Boylson  Co.,  Fremont, 
$25,000  to  $50,000. 

The  Newton  Tea  &  Spice  Co.,  Cin- 
cinnati, $80,000  to  $150,000. 

The  Brown  Carriage  Co.,  Cincin- 
nati, $45,000  to  $150,000. 

The  Ashland  Building  and  Loan  Co., 
Ashland,  $500,000  to  $1,000,000. 

The  P.  L.  Frank  Construction  Co., 
Ravenna,  $10,000  to  $25,000. 

The  P.  L.  Frank  Lumber  Co.,  Ra- 
venna, $50,000  to  $125,000. 

The  Citizens  Building  and  Realty 
Co.,  Cleveland,  $15,000  to  $100,000. 

The  Swan-Bower  Co.,  Steubenville, 
$20,000  to  $50,000. 

The  Ashland  Tire  and  Rubber  Co., 
Ashland,  $1,000,000  to  $1,500,000. 

The  Minerva  Manufacturing  Co., 
Cleveland,  $25,000  to  $100,000. 

The  Haddam  Building  Co.,  Cleve- 
land, $10,000  to  $3,000,000. 

The  Wing  Seed  Co.,  Mechanics- 
bur^,  $200,000  to  $300,000. 

The  Cincinnati  Art  Publishing  Co., 
Cincinnati,  $20,000  to  $300,000. 

The  Asphalt  Manufacturing  Co., 
Lancaster,  $50,000  to  $150,000. 

The  Howard  Lux  Co.,  Cleveland, 
$10,000  to  $50,000. 

The  Ford  Donley  Co.,  Cleveland, 
$25,000  to  $250,000. 

The  Akron  Seamless  Rubber  Tube 
Co.,  Akron,  $100,000  to  $250,000. 

The  Abrams  Iron  &  Steel  Co., 
Cleveland,  $75,000  to  $150,000. 

The  Industrial  Steel  Casting  Co., 
Toledo,  $100,000  to  $150,000. 

The  East  Cleveland  Lumber  Co., 
Cleveland,  $50,000  to  $100,000. 

The  Sheet  Metal  Manufacturing 
Co.,  Youngstown,  $50,000  to  $250,000. 

The  Peters  Mill  Work  and  Lumber 
Co.,  Cleveland,  $25,000  to  $200,000. 

uhe  Calhoun  Loan  &  Building  Co., 
Cincinnati,  $500,000  to  $1,500,000. 

The  Ideal  Electric  &  Mfg.  Co., 
Mansfield,  $150,000  to  $500,000. 

The  Glenville  Lumber  Co.,  Cleve- 
land, $50,000  to  $100,000. 

The  Motor  Finance  Co.,  Youngs- 
town, $100,000  to  $200,000. 

The  Albright  China  Co.,  Carrollton, 
$100,000  to  $500,000. 

The  Columbus  Tire  &  Rubber  Co., 
Columbus,  $800,000  to  $1,275,000. 

The  Euclid  Music  Co.,  Cleveland, 
$60,000,  to  $100,000. 

The  Ohio  Business  College  Co., 
Cleveland,  $10,000,  to  $200,000. 

The  American  College  Publishing 
Co.,  Cleveland,  $1,000  to  $50,000. 


The  Mathews  Manufacturing  Co., 
Cleveland,  $1,000,000,  to  $1,250,000. 

The  Union  Electric  &  Manufactur- 
ing Co.,  Cuyahoga  Falls,  $10,000,  to 
$100,000. 

The  New  Fonda  ti  on  Loan  and 
Bldg.  Co.,  Cincinnati,  $750,000,  to  $1,- 
500,000. 

The  Minerva  Foundry  &  Machine 
Co.,  Minerva,  $20,000,  to  $75,000. 

The  Horsburgh  &  Scott  Co.,  Cleve- 
land, $125,000.  to  $750,000. 

The  MacMorrow  Co.,  Cleveland,. 
$1,000  to  $400,000. 

The  Agnone  Co.,  Youngstown,  $50,- 
000,  to  $100,000. 

The  Propectograph  Co.,  Cleveland, 
$10,000,  to  $20,000. 

The  Roolaway  Co.,  Toledo,  $300,000, 
to  $500,000. 

The  Frank  Clapp  Co.,  Toledo,  $30,- 
000,  to  $150,000. 

The  American  Refrigeration  Man- 
ufacturing Co.,  Toledo,  $100,000,  to 
$500,000. 

The  Jas.  Holan  Manufacturing  Co., 
Cleveland,  $300,000,  to  $650,000. 

The  Culver  Motor  Sales  Co.,  To- 
ledo, $25,000,  to  $100,000. 

The  Capitol  Milling  Co.,  Columbus, 
$150,000,  to  $250,000. 

The  Renlim  Manufacturing  Co., 
Cleveland,  $10,000,  to  $25,000. 

Decreases 

The  Middle  West  Refining  Co.,  Co- 
lumbus, $50,000  to  $5,000. 

The  Canton  Sheet  Steel  Co.,  Canton, 
$2,000,000  to  $1,000,000. 

The  Canton  Sheet  Steel  Co.,  Canton, 
$1,000,000  to  $10,000. 

The  Hydraulic  Steelcraft  Co.,  Cleve- 
land, $100,000  to  $10,000. 

The  Simplex  Tobacco  Machinery 
Co.,  Cincinnati,  $50,000  to  $5,000. 

The  Lake  Transportation  Co.,  Men- 
tor,  $300,000  to  $10,000. 

The  Valley  Camp  Steamship  Co.,. 
Mentor,  $125,000  to  $10,000. 

The  Camp  Conduit  Co.,  Akron, 
$200,000  to  $1,000. 

Tbe  Columbian  Hardware  Co.r 
Cleveland,  $500,000  to  $108,700. 

The  Elwell-Parker  Electric  Co., 
Cleveland,  $100,000  to  $1,000. 

The  Sandusky  Foundry  &  Machine 
Co.,  Sandusky,  $200,000  to  $5,000. 

The  Tenbusch  Realty  Co.,  Cleve- 
land, $150,000,  to  $10,000. 

The  Builders  Investment  Co.,  Cleve- 
land, $5,000,000,  to  $10,000. 

The  Bock  Bearing  Co.,  Toledo,  $1,- 
582,200,  to  $1,559,700. 


PUBLIC  UTILITIES  COMMISSION 


No.  1936— In  the  Matter  of  the  Application  of  The  Fremimt  Home 
Telq»hone  Company  for  Leave  to  Issue  Certain  Capital  Stodc 
Prayer  Granted. 


(Dated  March  31, 1920.) 

This  day  (it  appearing  from  the  verified  allegation  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  tliat 
the  taking  of  oral  testimony  herein  is  unnecessary),  this  matter 
came  on  for  final  consideration  upon  the  application  The  Fremont 
Home  Telephone  Company  (a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  Ohio),  asking  the  consent 
and  authority  of  this  Commission  to  issue  common  capital  stock  of 
the  par  value  of  fifty  thousand  dollars  and  six  per  cent,  preferred 
coital  stock  of  the  par  value  of  fifty  thousand  dollars  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  used,  (1)  to  pay  and  dis- 
charge applicant's  outstanding  issue  of  redeemable  preferred  capi- 
tal stock  of  the  par  value  of  $25,000.00,  (2)  the  reimburs^nent  of 
applicant's  treasury  (to  the  extent  of  $36,500.00)  for  the  |86,- 
583.73,  not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  expended  therefrom  for  capital  purposes 
to  February  first,  1920,  and  (3)  the  payment  of  the  cost  of  further 
additions,  extensions  and  improvements  to  applicant's  plant,  pro- 
vided and  to  be  provided,  subsequent  to  January  thirty-first,  1920, 
a  budget  of  which,  of  the  estimated  cost  of  $48,624.16,  is  appended 
to  said  application : 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
filed  and  its  independent  investigation  and  inquiry  thereupon, 

(1)  That  the  applicant  now  has  outstanding  $25,000.00, 
par  value  of  redeemable  preferred  capital  stock  which  should 
now  be  retired ; 

(2)  That,  within  the  period  July  first,  1918  and  January 
thirty-first,  1920,  the  applicant  actually  expended  from  its 
treastuy  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  the  sum  of  $36,583.73,  none  of 
which  was  secured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness; 
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(3)  Tliat  the  applicant  now  has  in  contemplation  a  pro- 
gram of  further  additions,  extensions  and  improvements  to 
its  plant,  the  cost  of  which  has  been  estimated  at  the  sum  of 
$48,624.16,  and 

(4)  That  the  issue  of  applicant's  common  and  preferred 
capital  stocks  of  the  par  value  of  $50,000.00  each,  is  reason- 
ably required,  and  the  money  procurred  thereby  necessary 
for  the  retirement  of  the  aforesaid  redeemable,  capital  stock ; 
the  reimbursement  of  applicant's  treasury  for  the  aforesaid 
uncapitalized  capital  expenditures  therefrom,  and  the  con- 
struction, completion,  extension  and  improvement  of  appli- 
cant's facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stocks  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Fremont  Home  Telephone  Company 
be,  and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  par  value  of  fifty  thousand  dollars  ($60,0O0j0O)  ,  and  its  six 
Iier  cent,  preferred  capital  stock  of  the  par  value  of  fifty  thousand 
dollars  ($50,000.00),  and  that  said  capital  stocks  be  sold  for  the 
highest  price  obtainable,  but  not  less  than  the  par  value  thereof. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  cap- 
ital stocks  be  devoted  to  and  used  for  the  following  purposes,  and 
no  others,  to-wit: 

$25,000.00  or  the  redemption  of  applicant's  presently  out- 
standing redeemable  preferred  capital  stock  of  such  par  value» 
$36,500.00  for  the  reimbursement,  to  that  extent,  of  ap- 

Elicant's  treasury  for  the  sum  of  $36,583.73  (not  procurred 
y  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness) expended  therefrom  for  capital  purposes  to  Feb- 
ruary first,  1920,  and 

$38,500.00  for  the  payment,  to  that  extent  of  the  cost  of 
the  several  additions,  extensions  and  improvements  to  appli- 
cant's facilities,  set  forth  and  described  in  the  estimate^ 
markel  "C",  submitted  with  the  application  herein,  of  the 
total  estimated  cost  of  $48,624.16. 

It  is  further 

Ordered,  That,  forthwith  upon  the  acquisition  of  the  afore- 
said redeemable  preferred  stock,  the  same  be  cancelled  and  de- 
stroyed.   It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission as  follows:  Upon  the  issue  and  sale  of  said  capital  stocky 
or  any  part  thereof,  the  fact  of  such  sale  and  the  proceeds  derived 
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therefrom;  seml-annuaUyy  within  fifteen  days  after  the  close  of 
each  calendip*  semi-annual  period,  in  reasonable  detail,  the  expendi- 
ture of  such  proceeds,  and  of  the  cancellation  and  destruction  of 
said  redeemable  stock. 


Ne.  1946~Ib  the  Matter  of  the  Application  of  Hie  Farmers  Light 
and  Power  Company,  of  Vcnedocia,  Ohio-p—Pnyer  Granted. 


(Dated  April  8,  1020.) 

This  day  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecessary),  this  matter 
came  on  for  consideration  upon  the  application  of  The  Farmers' 
light  and  Power  Company  (a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  Ohio  with  its  principal 
office  at  Venedocia>  Ohio),  asking  the  consent  and  authority  of  the 
Commission  to  issue  common  capital  stock  of  tiie  par  value  of 
seven  thousand,  eight  hundred  dollars,  the  proceeds  arising  from 
the  sale  thereof  to  be  applied  toward  the  reimbursement  of  the  com- 
pany's treasury  for  moneys,  not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  expended  ther&> 
from  in  the  purchase  of  material  and  the  construction  of  a  high- 
taision  transmission  line  to  connect  applicant's  distributing  system 
with  the  lines  of  The  Ohio  Electric  Railway  Company  at  Middle- 
point,  Ohio: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein,  and  its  independent  investigation  an  inquiry  there- 
upon, 

(1)  That  to  the  first  day  of  April,  1920,  the  applicant 
has  actually  expended  from  its  treasury  for  the  purchase  of 
material  and  the  erection  of  a  high  tension  line  to  connect 
its  distributing  system  with  the  fines  of  The  Ohio  Electric 
Railway  Company  at  Middleport,  Ohio,  the  sum  of  $7,974.41, 
none  of  which  was  obtained  or  secured  by  the  issue  of  stocks 
bonds,  notes  or  other  evidences  of  indebtedness,  and 

(2)  That  the  issue  of  applicant's  common  capital  stock 
of  the  par  value  of  $7,800.00  is  reasonably  required  and  the 
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money  to  be  procured  thereby  necessary  for  the  reimburse- 
ment of  its  tr^ury  for  the  aforesaid  uncapitalized  capital  ex- 
penditures therefrom, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stock  should  be  granted.    It  is  therefore. 

Ordered,  lliat  said  The  Farmers  Light  and  Power  Company 
be,  and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  par  value  of  seven  thousand,  eight  hundred  dollars 
(17,800.00) ,  and  that  said  capital  stock  be  sold  for  the  highest  price 
obtainable,  but  not  less  than  the  par  value  thereof.    It  is  further. 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purpose,  and  no 
other,  to-wit:  The  partial  reimbursement  of  applicant's  treasury, 
to  the  extent  of  such  proceeds,  for  the  sum  of  $7,974.41  (not  pro- 
cured by  the  issue  of  stocks,  bonds,  notes  or  other  evidences  of  in- 
debtedness) expended  therefrom  for  capital  purposes  to  April  first, 
1920,  as  aforesaid.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order. 


No.  1906— In  the  Matter  of  the  Application  of  the  United  Fud  Gas 
Company  vs.  Ordinance  No.  300  of  the  Village  of  New  Boston* 
Ohio. 


(Dated  April  2, 1920.) 

By  the  Commission: — 

This  is  an  appeal  of  the  United  Fuel  Gas  Company  from  a  rate 
ordinance  passed  by  the  Council  of  the  Village  of  New  Boston,  Ohio, 
November  24,  1919,  fixing  certain  rates  to  be  charged  for  natural 
gas  supplied  the  public  and  private  consumers  in  said  Village. 

A  motion  was  filed  by  the  Village  asking  that  the  appeal  be 
dismissed  for  the  reason  that  The  Public  Utilities  Commission  has 
no  authority  in  the  premises  and  is  without  jurisdiction  to  hear 
and  determine  the  appeal. 

The  right  of  the  Gas  Company  to  furnish  its  product  in  said 
Village  is  by  virtue  of  a  franchise  ordinance  passed  October  14, 
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1909,  and  accepted  by  said  Gas  Company  October  22,  1909,  and 
runs  for  a  period  of  25  years. 

As  a  basis  for  its  claim  that  the  Commission  has  no  jurisdic- 
tian,  the  motion  cites  the  following  extract  from  said  franchise  or- 
dinance : 

''That  said  grantee,  its  successors  and  assigns  as  a  con- 
dition to,  and  in  consideration  for  the  exercise  of  the  rights, 
privileges,  powers  and  grants  herein  contained  shall  furnish 
for  public  and  private  use  to  the  said  Village  of  New  Boston 
and  its  inhabitants,  such  natural  gas  at  a  reasonable  price  in 
no  case  to  exceed  the  rate  of  forty  cents  (40c)  per  thousand 
(1000)  cu.  ft.  for  the  period  of  ten  years  (10)  from  and  after 
the  date  of  which  this  ordinance  shall  take  effect  as  herein- 
after provided,  and  to  be  thereafter  subject  to  the  provisions 
of  the  Statutes  in  the  State  of  Ohio,  in  such  case  made  and 
provided." 

The  municipality  relies  upon  the  decision  of  the  Supreme  Court 
of  Ohio  in  the  case  of  City  of  Cincinnati  vs.  Public  ytilities  Com- 
mission, 98  O.  S.,  320,  in  support  of  its  contention. 

In  the  Cincinnati  case,  the  court's  decision  was  based  upon  the 
fact  that  the  franchise  ordinance  ''included  a  provision  that  the 
grant  is  subject  to  the  right  of  the  city  to  regulate  the  price  of  nat- 
ural gas  from  time  to  time  as  provided  by  law,"  and  that  the  grant 
to  the  Gas  Company  was  "subject  to  and  dependent  on  the  right 
reserved  to  the  City  to  fix  the  price  of  gas  from  time  to  time  as 
provided  by  law." 

We  do  not  think  that  this  decision  is  applicable  to  this  case. 
The  Commission  has  not  before  it  the  entire  franchise  ordinance, 
but  as  the  section  above  quoted  is  all  that  was  submitted  by  either 
of  the  parties,  it  assumes  that  that  provision  contains  all  that  is 
said  in  the  franchise  ordinance  with  reference  to  the  rate  and  the 
right  to  regulate  the  same. 

In  the  Cincinnati  case  the  City  reserved  the  right  throughout 
the  entire  term  of  25  years,  to  regulate  the  price  of  gas  from  time 
to  time,  and  the  grant  was  subject  to  and  dependent  on  that  right. 

In  the  present  case,  the  franchise  ordinance  fixed  the  price  of 
gas  for  a  period  of  10  years,  and  then  provided  that  the  price  of  gas 
should  be  "thereafter  subject  to  the  provisions  of  the  statutes  in 
the  State  of  Ohio  in  such  case  made  and  provided."  We  think  that 
this  provision  neither  added  to  nor  took  from  the  force  and  effect 
of  the  contract  with  reference  to  the  price  of  gas.     In  effect,  it  is 
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as  if  this  provision  had  not  been  inserted  at  all,  for  it  left  the  par- 
ties, at  the  end  of  the  ten-year  period,  just  where  they  would  have 
been  left  under  the  law  if  this  provision  had  not  been  inserted. 

The  franchise  ordinance  contained  at  least  two  provisions  one 
of  which  granted  the  right  to  the  Gas  Company  to  furnish  gas  for 
a  period  of  25  years,  and  the  other  fixed  a  price  for  the  first  ten 
years,  leaving  the  price  thereafter  to  be  fixed  according  to  law. 
There  is  not  in  this  franchise  ordinance,  any  such  provision  as  was 
contained  in  the  Cincinnati  ordinance,  granting  to  the  Village  the 
right  to  fix  the  price  of  gas  throughout  the  life  of  the  franchise 
ordinance,  nor  for  any  period  beyond  the  first  ten  years.  The  con- 
tract so  far  as  it  related  to  the  price  of  gas,  expired  in  ten  years, 
and  thereaf er  it  is  subject  to  be  regulated  by  the  laws  then  in  f orce» 
as  fully  as  if  no  contract  with  reference  to  the  price  of  gas  had  been 
made  at  all. 

For  these  reasons,  the  motion  will  be  overruled. 
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Where  a  Minor  is  Comiiiitted  by  the  Juvenile  Coort  Pnrsoant  to 
Section  1841-1  General  Code,  to  the  Cftre  and  Control  of  the  Ohio 
Board  of  Administration  as  One  Requirinfir  State  Institutional 
Care  and  Guardianship,  and  Such  Board,  After  a  Period  of  Ob- 
soratiMi,  Assigns  Said  Child  to  the  Institution  for  the  Feeble 
Hinded,  the  County,  from  the  Juvenile  Court  of  Which  Said 
Minor  Was  Committed  is  Responsible  for  Said  Minor's  Support 
While  in  Said  Institution,  to  the  Same  Extent  as  if  Originally 
Cnnmitted  lliereto.  In  Such  Case  the  Board  Has  Only  Juris- 
diction UntU  Such  Minor  Arrives  at  the  Age  of  Majority.  If 
Such  Child  is  Then  Such  That  it  Should  Be  Committed  to  the 
Institution  for  the  Feeble  Minded,  it  Should  Be  Referred  Back  to 
the  Probate  Court  for  the  Usual  Procedure. 


No.  1166— (Opinion  Dated  April  16,  1920.) 

Ohio  Board  of  Administration,  Columbus,  Ohio. 

Gentlemen :  I  am  in  receipt  of  a  letter  from  you,  soliciting  my 
opinion  upon  two  questions,  the  first  of  which  may  be  stated  thus : 

Where  a  minor  is  committed  by  the  juvenile  court,  pursuant  to 
section  1841-1  G.  C.  (lOS  O.  L.  175)  to  the  care  and  custody  of  The 
Ohio  Board  of  Administration,  as  one  requiring  ''state  institutional 
care  and  guardianship,"  and  said  Board  of  Administration,  after  a 
period  of  observation,  assigns  said  child  to  the  Institution  for  the 
Fedble-Minded,  can  the  county,  from  the  juvenile  court  of  which 
said  minor  was  committed,  be  held  responsible  for  said  minor's  sup- 
port while  he  or  she  is  in  said  institution  for  feeble-minded,  or  must 
the  cost  of  the  support  of  said  child  while  in  that  institution  be 
borne  by  the  state? 

Authority  for  the  commitment  of  minors  requiring  state  insti- 
tutional care  and  guardianship  to  the  Ohio  Board  of  Administra- 
tion, and  for  the  temporary  and  permanent  assignment  of  such 
children  after  a  period  of  observation  as  to  their  mental  and  physi* 
cal  condition,  is  found  in  Sections  1841-1,  1841-2,  1841-3  and  1814-4 
of  the  General  Code  (103  O.  L.  175),  reading  thus: 

"Sec.  1841-1.  All  minors  who  in  the  judgment  of  the 
juvenile  court,  require  state  institutional  care  and  guardian- 
ship shall  be  wards  of  the  state,  and  shall  be  committed  to  the 
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care  and  custody  of  'The  Ohio  board  of  administration', 
which  board  thereupon  becomes  vested  with  the  sole  and  ex- 
clusive guardianship  of  such  minors. 

"Sec.  1841-2.  The  *The  Ohio  Board  of  administration, 
shall  provide  and  maintain  a  'bureau  of  juvenile  research',  and 
shall  employ  competent  persons  to  have  charge  of  such  bureau 
and  to  conduct  investigations. 

"Sec  1841-3.  The  'The  Ohio  board  of  administration' 
may  assign  the  children  committed  to  its  guardianship  to  the 
'bureau  of  juvenile  research'  for  the  purpose  of  mental,  phy- 
sical and  other  examination,  inquiry  or  treatment  for  such 
period  of  time  as  such  board  may  deem  necessary.  Such 
board  may  cause  any  minor  in  its  custody  to  be  removed 
thereto  for  observation,  and  a  complete  report  of  every  such 
observation  shall  be  made  in  writing  and  shall  include  a 
record  of  observation,  treatment,  medical  history,  and  a  rec- 
ommendation for  future  treatment,  custody  and  mainte- 
nance. The  'The  Ohio  Board  of  Administration'  or  its  duly 
authorized  representatives  shall  then  assign  the  child  to  a 
suitable  state  institution  or  place  it  in  a  family  under  such 
rules  and  regulations  as  may  be  adopted. 

"Sec.  1841-4.  Any  minor  having  been  committed  to  any 
state  institution  may  be  transferred  by  such  'The  Ohio  Board 
of  Administration'  to  any  other  state  institution  whenever  it 
shall  appear  that  such  minor  reason  of  its  delinquency,  neg- 
lect,  insanity,  dependency,  epilepsy,  feeble-mindedness,  or 
crippled  condition  or  deformity,  ought  to  be  in  another  insti- 
tution. Such  board  before  making  transfer  shall  make  a 
minute  of  the  order  for  such  transfer  and  the  reason  therefor 
upon  its  record  and  shall  send  a  certified  copy  at  least  seven 
days  prior  to  such  transfer,  to  the  person  shown  by  its  records 
to  have  had  the  care  or  custody  of  such  minor  immediately 
prior  to  its  commitment;  provided,  that,  except  as  otherwise 
provided  by  law,  no  person  shall  be  transferred  from  a  benev- 
olent to  a  penal  institution.'' 


» 


What  through  error  is  also  known  as  section  1841-2  G.  C.  (103 
O.  L.  681),  and  which  may  possibly  make  even  more  apparent  the 
right  of  the  board  of  administration  to  transfer  a  person  from  one 
state  institution  to  another,  says : 

"All  persons  committed  to  any  institution  under  the  con- 
trol and  management  of  the  Ohio  Board  of  Administration 
shall  be  considered  as  committed  to  the  control  care  and  cus- 
tody of  such  board.  Upon  resolution,  duly  entered  upon  the 
minutes  of  the  board,  any  person  committed  to  one  of  such 
institutions  may,  for  reasons  set  forth  in  such  resolution,  be 
transferred  to  any  other  institution ;  provided  that,  except  as 
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otherwise  provided  by  law,  no  person  shall  be  transferred 
from  a  benevdent  to  a  penal  institution." 

It  would  seem  that  your  question  is  controlled  by  the  pro- 
visions of  section  1815-12  6.  C,  amended  in  108  O.  L.  564,  which 

says: 

'^The  county  from  which  an  inmate  of  an  institution  for 
the  f ed[)le-minded  was  committed  shall  be  liable  for  such  in- 
mate's support,  provided  the  same  is  not  paid  otherwise  as 
provided  by  this  act.  The  treasurer  of  each  county  shall  pay 
to  the  treasurer  of  state,  upon  the  warrant  of  the  county  aud- 
itor, the  amount  chargeable  against  such  county  for  the  pre- 
ceding six  months  for  all  inmates  therefrom  not  otherwise 
supported,  upon  the  presentation  of  the  statement  thereof. 
When  any  person  committed  to  an  institution  under  the  con- 
trol and  management  of  the  Ohio  board  of  administration, 
other  than  an  institution  for  the  feeble-minded,  is  transferred 
or  removed,  as  provided  by  law  by  said  board  of  administra- 
tion from  such  institution  to  an  institution  for  the  feeble- 
minded, the  county  from  which  said  person  was  committed 
shall  be  liable  for  the  support  of  such  person  while  in  said  in- 
stitution, for  the  feeble-minded,  as  hereinabove  provided,  and 
to  the  same  extent  as  if  such  person  had  been  originally  com- 
mitted from  said  county  to  said  institution  for  the  feeble- 
minded." 

It  will  be  noticed  that  the  last  sentence  of  said  section  refers 
to  a  person  who  has  been  committed  to  an  institution  under  the  con- 
trol and  management  of  the  Ohio  Board  of  Administration  (other 
than  an  institution  for  the  feeble  minded),  and  who  has  be^i  trans- 
ferred or  removed  from  such  institution  to  an  institution  for  the 
feeble  minded;  while  in  the  situation  with  which  your  question 
deals,  the  minor  person  has  been  committed,  not  to  an  institution, 
but  to  the  board  of  administration  direct,  under  section  1841-1 
6.  C.  (103  0.  L.  175).  Is  this  difference  material  as  to  the  ques- 
tion at  hand?  I  think  not,  in  view  of  the  provisions  of  section 
1841-2  (103  O.  L.  681),  quoted  above,  which  makes  all  commitments 
to  any  institution  under  the  control  and  management  of  the  Ohio 
Board  of  Administration,  commitments,  in  legal  effect,  'to  the  con- 
trol, care  and  custody  of  such  board." 

I  am  therefore  of  the  opinion  that  in  the  circumstance  pre- 
sented by  your  first  question  the  county  from  the  juvenile  court  of 
which  said  minor  was  committed,  is  responsible  for  said  minor's 
siq^rt  while  he  is  in  the  institution  for  the  feeble-minded,  to  the 
same  extent  as  if  said  minor  had  been  originally  committed  from 
said  county  to  said  institution  for  the  feeble-minded. 
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Your  8ec<md  question  is  stated  by  you  as  follows : 

'It  is  thought  by  some  that  when  a  minor  committed  by 
the  court  to  the  Board  of  Achninistration  is  by  them  assigned 
to  the  Institution  for  the  Feeble-Minded  such  person  cannot 
be  held  at  the  Institution  for  Feeble-Minded  after  he  reaches 
his  majority. 

It  is  contended  by  others  than  in  as  much  as  the  commit- 
ment to  the  Institution  for  Feeble-Minded  by  the  Probate 
Court  specified  no  period  of  detention  the  presumption  is  that 
such  case  remains  until,  in  the  judgment  of  the  Superinten- 
dent and  the  Board  of  Administration,  he  is  fit  to  take  his 
place  in  society,  and  that  the  same  presumption  holds  in  the 
case  of  minors  committed  by  Juvenile  Court  to  the  Ohio  Board 
of  Administration  and  by  them  assigned  to  the  Institution  for 
the  Feeble-Minded. 

The  stat«nient  that  in  the  commitment  by  the  probate  court  of 
feeble  minded  i)ersons  to  the  institution  for  feeble  minded  no  i)eriod 
of  detention  is  specified,  is  correct.  By  reason  of  section  1893  G. 
C,  as  amended  in  108  O.  L.,  Part  I,  p.  553,  feeble  minded  persons  of 
any  age,  whether  public  charges  or  not,  are  admitted  to  the  institu- 
tion for  the  feeble  minded  upon  commitment  to  the  board  of  admin- 
istration in  the  same  manner  and  by  like  proceedings  as  are  pro- 
vided for  the  commitment  and  admission  of  insane  persons  to  the 
state  hospitals  for  the  insane. 

One  of  the  statutes  found  in  the  chapter  of  the  General  Code 
relating  to  commitment  to  state  hospitals  for  the  insane,  which 
by  the  reference  made  in  section  1893  G.  C,  becomes  applicable  to* 
persons  committed  to  the  institution  for  the  feeble  minded,  is  sec- 
tion 1964  G.  C,  reading  thus : 

'*0n  consent  and  advice  of  the  trustees,  the  superinten- 
dent may  discharge  any  patient  from  a  state  hospital  for  the 
insane,  when  he  deems  such  discharge  proper  and  necessary. 
No  patient  who  in  the  judgment  of  the  superintendent  has 
homicidal  or  suicidal  propensities  shall  be  discharged.  If,  in 
the  opinion  of  the  superintendent,  the  condition  of  the  patient 
at  the  time  justifies  it,  he  may  permit  him  to  go  to  his  home^ 
or  leave  the  institution  unattended." 

It  thus  appears  that  the  length  of  time  a  feeble  minded  person^ 
committed  by  the  probate  court,  may  be  confined  in  the  institution 
for  the  feeble  mhided,  is  determined  by  the  superintendent  of  that 
institution,  with  the  consent  and  advice  of  the  board  of  adminia- 
tration  (that  board  being  the  legal  successors  of  the  '^trastees''^ 
mentioned  in  section  1964  G.  C.) 
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The  same  eondusion  can  not  be  reached,  however,  as  to  minors 
committed  by  the  juvenile  court  to  the  care  and  custody  of  the  Ohio 
Board  of  Administration  and  by  said  board  assigned  to  the  institu- 
tion for  the  feeble  minded.  Said  minors  come  into  the  jurisdiction 
of  the  board  of  administration  for  ''state  institutional  care  and 
goardianship'' — a  guardianship  that  is  to  be  of  limited  duration, 
namely,  until  such  minors  attain  the  age  of  twenty-one  years. 
While  no  statute  is  found  which  contains  express  language  rdative 
to  the  duration  of  the  guardianship  of  juvenile  minors  committed 
to  the  board  of  administration,  yet  the  frequency  with  which  the 
age  of  twenty-one  years  is  mentioned  in  the  juvenile  act  and  acts 
in  pari  materia,  makes  it  certain  that  the  board  of  administration 
is  not  to  exercise  its  guardianship  past  that  period.  See  in  this 
connection  the  f (blowing  sections  of  the  General  Code:  1643  (108 
0.  Lu,  Part  I,  260),  2088,  2112,  2113,  2116  and  8095  (108  O.  L., 
Part  I,  261). 

It  is  true  that  by  reason  of  the  statutes  mentioned  in  answer 
to  your  first  question,  the  board  of  administration  has  authority  to 
assign  or  transfer  a  minor  child  committed  to  it  by  the  juvenile 
court,  to  the  institution  for  feeble  minded.  It  can  not  be  said,  how- 
ever, that  the  action  of  the  board  in  making  such  assignment  or 
transfer  gives  such  child  the  status  of  a  feeble  minded  person  in  the 
way  that  such  status  would  be  given  by  the  probate  court  under  sec- 
tion 1893  G.  C.  (108  0.  L.,  Part  I,  553).  What  is  done  is  rather 
to  effect  a  change  of  the  minor's  environment  on  the  theory  that 
the  "state  institutional  care  and  guardianship"  which  the  board  of 
administration  is  to  render,  can  best  be  afforded,  because  of  the 
minor's  mental  condition,  in  the  institution  for  feeble  minded, 
rather  than  some  other  state  institution. 

Wh^i,  however,  the  minor  arrives  at  the  age  of  twenty-one 
years  and  his  continued  detention  in  the  institution  for  feeble 
minded  is  thought  necessary,  considerations  of  due  process  of  law 
entitle  him  to  his  day  in  court  on  the  question  of  his  mental  status 
at  that  tima  In  other  words,  if  in  the  judgment  of  the  officials  of 
the  institution  for  feeble  minded  said  minor  is,  upon  his  arrival  at 
said  age,  feeble  minded,  and  it  is  thought  that  the  public  good  re- 
quires his  continued  confinemoit  in  said  institution,  said  minor 
should  be  returned  to  the  county  of  his  residence  and  proceedings 
had  there  under  section  1893  G.  C.  for  his  commitment  to  the  in- 
stitution for  feeble  minded. 
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In  connection  with  your  question,  the  proviaions  of  section 

1841-3  6.  C.  have  not  been  overlooked.    That  section  says : 

'"The  board  of  administration  acting  as  a  commission  of 
lunacy  may  adjudge  any  inmate  in  any  institution  under  its 
control,  or  in  any  county  jail,  to  be  *  *  *  feeble-minded  *  *  *, 
and  may  remove  such  inmate  to  *  *  *  the  institution  for  feeble- 
minded  ♦  ♦  ♦ ." 

Just  what  the  scope  of  this  section  is  and  what  the  status  is  of  per- 
sons proceeded  against  thereunder,  it  is  unnecessary  here  to  dis- 
cuss. If  the  section  has  any  reference  at  all  to  minor  children  who 
have  come  into  the  jurisdiction  of  the  board  of  administration  ui>on 
commitment  thereto  by  the  juvenile  court  as  children  requiring 
state  institutional  care  and  guardianship,  I  am  of  the  opinion  that  it 
should  not  be  construed  in  such  a  way  as  to  authorize  the  detenticm 
of  such  children  past  the  age  of  twenty-(»ie  years. 


If  the  County  Commissioners  Levy  One  Mill  Under  Section  1222 
General  Code,  They  art  not  Authorized  to  Determine  That  the 
Whole  One  Mill  Levy  May  be  Outside  of  the  Maximum  Fifteen 
Mill  Limitation.  They  Must  in  Making  Their  Determinations 
Levy  at  Least  One-half  Mill  Within  the  Maximum  Fiftem  Mill 
Limitation* 


No.  1116— (Opinion  Dated  AprU  1,  1920.) 

Hon.  Carroll  A.  Stubbs,  Prosecuting  Attorney,  Celina,  (Miio. 

Dear  Sir:    Your  letter  of  recent  date  is  received,  reading  as 
follows : 

"This  is  an  inquiry  with  reference  to  Section  1222  of  the 
Greneral  Code  of  Ohio,  as  amended  in  part  one  of  106  Ohio 
Laws  at  page  494.  The  second  paragraph  therein  reads  as 
follows : 

'The  county  commissioners  in  any  county  in  which  less 
than  one  and  one-half  mills  is  levied  in  any  year  under  the 
provisions  of  this  section  shall  within  the  above  limitations 
determine  what  part  of  such  levy  shall  be  subject  to  the  lim- 
itations upon  the  combined  maximum  rate  for  all  taxes  now  in 
force  and  what  part  of  such  levy  shall  be  outside  such  limita- 
tions and  unrestricted  by  any  existing  law  or  laws.' 

If  Mercer  County  were  to  levy  one  mill  for  State  roads 
under  this  section,  am  I  to  imderstand  that  by  order  of  the 
county  commissioners  the  whole  amount  of  that  under  the  one 
mill  so  levied  can  be  outside  of  the  maximum  fifteen  mill  lim- 
itation?" 
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The  first  two  paragraphs  of  Section  1222  G.  C.  as  amended  108 
0.  L.  494,  reads  as  follows : — ^the  paragri^hs  for  convenience  being 
here  designated  as  paragraph  1  and  paragraph  2 : 

Paragraph  1. 

'Tor  the  purpose  of  providing  a  fund  for  the  pasrment  of 
the  county's  proportion  of  the  cost  and  expense  of  the  con- 
struction, improvement,  maintenance  and  repair  of  highways 
under  the  provisions  of  this  chapter,  the  county  commission- 
ers are  hereby  authorized  to  levy  a  tax,  not  exceeding  one  and 
one-half  mills,  upon  all  the  taxable  property  of  the  county. 
Said  levy  shall  be  in  addition  to  all  other  levies  authorized  by 
law  for  county  purposes,  but  subject,  however,  to  the  extent 
of  one-half  mill  thereof,  to  the  liniitation  upon  the  combined 
maximum  rate  for  all  taxes  now  in  force.  The  remaining  one 
miU  of  said  levy  so  authorized  shall  be  in  addition  to  all  other 
levies  made  for  any  purpose  or  purposes,  and  the  same  shall 
not  be  construed  as  limited,  restricted  or  decreased  in  amount 
or  otherwise  by  any  existing  law  or  laws.  The  proceeds  of 
such  levy  shall  be  used  solely  for  the  purpose  of  paying  the 
county's  proportion  o:f  the  cost  and  expense  of  constructing, 
improving,  maintaining  and  repairing  inter-county  highways 
and  main  market  roads  or  parts  thereof  in  co-operation  with 
the  state  highway  department  or  the  federal  government  or 
both ;  and  the  funds  produced  by  such  levy  shall  not  be  subject 
to  transfer  to  any  other  fund,  either  by  order  of  court  or  other- 
wise." 

Paragraph  2. 

''The  county  commissioners  of  any  county  in  which  less 
than  one  and  one-half  mills  is  levied  in  any  year  under  tibe 
provisions  of  this  section  shall  within  the  above  limitations 
determine  what  part  of  such  levy  shall  be  subject  to  the  lim- 
itations upon  the  combined  maximum  rate  for  all  taxes  now  in 
force  and  what  part  of  such  levy  shall  be  outside  such  Umitar 
tion  and  unrestricted  by  any  existing  law  or  laws." 

The  provisions  of  paragraph  1  are  quite  plain.  If  the  com- 
missioners find  that  the  financial  situation  of  the  county  is  such  as 
to  permit,  within  the  maximum  limitation  of  fifteen  mills,  the  levy 
of  one-half  mill  for  the  purpose  named  in  Section  1222,  and  if  the 
commissioners  thereupon  take  action  lesrying  the  full  amount  named 
in  said  paragraph  1  (one  and  one-half  mills) ,  such  action  inso  f aeto 
eauses  one-half  mill  to  be  within  the  maximum  limitation. 

Your  inquiry,  however,  has  particular  reference  to  the  pro- 
visions of  paragraph  2  of  said  section.  In  line  with  the  impression 
which  you  seem  to  have  as  to  the  meaning  of  this  paragraph,  the 
claim  may,  perhaps,  be  made  that  the  legislative  Intent  in  using 
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the  clause  ^'within  the  above  lunitations"  was  that  the  oommis- 
sioners  when  makmgf  a  levy  of  less  than  one  and  (me-half  mills 
should  not  place  more  than  one  mill  outside  of  maximum  limita- 
tions nor  more  than  one-half  mill  inside  of  maximum  limitations. 
In  support  of  such  claim,  it  may  be  urged  that  in  the  clause  quoted, 
the  plural  "limitations"  is  used  and  hence  can  refer  only  to  the  ipso 
facto  result  of  the  makingr  of  the  full  levy  as  set  out  in  panffraph 
1,  to-wit :  That  one  mill  is  without,  and  one-half  mill  within,  maxi- 
mum  limitations. 

Tlie  fundamental  weakness  of  any  claim  becomes  evident 
when  it  is  considered  that  the  levying  power  granted  by  Section 
1222  is  as  between  paragraphs  1  and  2  found  entirely  in  the  former 
paragraph.  Paragraph  2  deals  solely  with  the  power  of  distribu- 
tion as  above  or  below  the  maximum  rate.  It  proceeds  on  the  the- 
ory that  the  levy  has  been  authorized  by  paragraph  1 ;  for  it  refers 
to  a  levy  ''under  the  provision  of  this  secticm,"  and  recites  that  the 
conmiissioners  shall  ''determine  what  part  of  such  levy  shall  be 
subject,"  etc.  When  recourse  is  had  to  paragraph  one  for  a  defi- 
nation  of  "such  levy,"  we  find  authority  in  the  commissioners  to 
levy  a  tax,  "not  exceeding  one  and  one-half  mills."  Then  follows 
the  sentence: 

"Said  levy  shall  be  in  addition  to  all  other  levies  author* 
ized  by  law  for  county  purposes,  but  subject,  however,  to  the 
extent  of  one-half  mill  thereof,  to  the  limitation  upon  the  com- 
bined maximum  rate  for  all  taxes  now  in  force" 

Surely  this  language  makes  clear  beyond  question  that  "said  levy^ 
— ^the  only  levy  for  county's  proportion  authorized  by  Section  1222, 
"not  exceeding  one  and  one-haU  mills," — ^is  "subject,  however,  to 
the  extent  of  one  and  one-half  mill  thereof,  to  the  limitations  upon 
the  combined  maximum  rate,"  without  reference  to  the  point 
whether  the  levy  is  the  full  one  and  one-half  mills  or  something 
less  than  the  full  one  and  one-half  mills.  In  brief,  the  very  author- 
ity for  the  levy  carries  with  it  a  restriction  that  a  given  part  of  the 
levy  shall  be  within  maximum  limitations. 

Another,  though  less  palable,  point  of  weakness,  in  the  claim 
above  supposed,  is  this :  Paragraph  1,  in  describing  the  part  of  the 
full  one  and  one-half  mill  levy  that  is  not  to  be  within  nuLyfTnnm 
limitations,  states  that: 

"The  remaining  one  mill  of  said  levy  *  *  *  shall  not  be 
construed  as  limited,  restricted .  or  decreased  in  amount  or 
otherwise  by  any  existing  law  or  laws." 
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lliefle  words  are  not  tiie  language  of  limitation;  they  are  the 
language  of  enlargement  — "not  ♦  ♦  ♦  limited/'  "not  *  ♦  ♦  re- 
fltricted/'  ''not  *  *  *  decreased/'  They  cannot  then  be  reversed 
in  meaning  by  the  clause  "within  the  above  limitations''  and  made 
to  do  duly  as  limiting  the  power  of  the  commissioners  to  the  plac- 
ing of  one  mill  outside  of  general  limitations. 

The  combined  result  of  the  two  elements  of  weakness  just 
pointed  out  may  be  thus  stated :  The  clause  in  paragraph  2  "within 
the  above  limitations"  cannot  for  the  purposes  of  paragraph  2  add 
to  the  lev3dng  power  gr^tnted  in  paragraph  1 ;  while  on  the  other 
hand,  the  restriction  on  levying  power  in  paragraph  1  makes  it 
necessary  to  read  said  clause  "within  the  above  limitations"  in 
the  singular,  that  is,  as  having  references  only  to  the  "limitation" 
that  one-half  mill  shall  be  within  maximum  limitations. 

We  are  therefore  driven  to  the  conclusion  that  the  two  para- 
graphs, read  together,  mean  that  the  commissicmers  may  not  under 
any  circumstances  make  a  determination  which  ^  fails  to  leave 
within  maximum  tax  limitations  at  least  one-half  mill.  As  applied 
to  your  specific  question,  this  means  that  if  the  commissioners  de- 
sire to  maks  a  levy  of  one  mill,  they  are  free  to  apply  to  only  one- 
half  mill  of  such  one  mill  their  determination  of  how  much  of  the 
levy  riiall  be  within  and  how  much  without  maximum  limitations. 

Carrying  further  the  illustration  suggested  by  your  inquiry, 
the  commissioners  may  determine  that  of  one  mill  levy,  three- 
fourths  of  a  mill  shall  be  within  the  maximum  limitation,  and  one- 
fourth  of  a  mill  free  from  such  limitation ;  but  they  cannot  deter- 
mine that  three-fourths  of  a  mill  shidl  be  free  from  maximum  tax 
limitations  and  only  one-fourth  subject  thereto. 

Taking  another  illustration:  If  the  commissioners  were  to 
levy  one  and  one-half  mills,  they  might  determine  that  three- 
fourths  of  a  mill  thereof  shall  be  outside  of  the  maximum  Umita- 
tion  and  (me-half  mill  within  such  limitation,  or  they  might  de- 
termine that  one  mill  be  within  maximum  tax  limitations  and  one- 
fourth  mill  outside  of  maximum  tax  limitations ;  but  they  are  not 
empowered  to  determine  that  only  one-fourth  mill  be  within  and 
an  entire  mill  outside  of  maximum  tax  limitations. 

In  short,  as  above  stated,  they  may  not  in  any  event  determine 
that  less  than  one-half  mill  shall  be  within  maximum  tax  limita- 
ti(ms. 

It  is  quite  true  that  under  the  construction  stated  said  para- 
^ph  2,  while  given  effect  in  form,  is  yet  meaningless  in  sub- 
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stance;  for  it  is  plain  that  a  determination  by  the  commissioners 
under  said  paragraph  2  as  to  the  part  of  the  levy  to  be  within  and 
the  part  without  maximum  limitations  will  have  no  effect  on  the 
amount  of  the  levy.  A  levy  of  one  mill,  for  instance,  will  be  a  levy 
of  one  mill  whether  the  commisioners  determine  that  one-half  miU 
thereof  or  three^fourths  mill  thereof  shall  be  within  maximum 
limitations.  However,  the  mere  assumption  that  the  Legislature 
may  have  had  a  certain  intent  with  respect  to  paragraph  2  does  not 
furnish  ground  for  reading  such  intent  into  the  paragraph  if  the 
language  employed  fails  to  express  it.  See  case  of  Slingluff  v. 
Weaver,  66  O.  S.  621,  whereof  the  second  paragraph  of  the  sylla- 
bus reads: 

''But  the  intent  of  the  law-makers  is  to  be  sought  first  of 
all  in  the  language  employed,  and  if  the  words  be  free  from 
ambiguity  and  doubt,  and  express  plainly,  clearly  and  dis- 
tinctly, the  sense  of  the  law-making  body,  there  is  no  occasion 
to  resort  to  other  means  of  interpretation.  The  questton  is 
not  what  did  the  general  assembly  intend  to  enact,  but  what  is 
the  meaning  of  that  which  it  did  enact.  That  body  should  be 
held  to  mean  what  it  has  plainly  expressed,  and  hence  no  room 
is  left  for  construction." 

The  rigid  character  of  the  terms  employed  in  paragraph  1» 
which,  as  already  noted,  prevents  a  construction  giving  any  sub- 
stantial meaning  to  paragraph  2,  is  further  illustrated  by  the  fact 
that  said  paragraph  1,  in  describing  the  portion  of  a  one  and  one- 
half  mill  levy  that  is  to  be  free  from  maximum  limitations,  refers, 
not  to  "one  mill,"  but  to  "the  remaining  one  mill."  It  is  quite  evi- 
dent that  this  word  "remaining"  would  have  to  be  shorn  of  mean- 
ing in  order  to  give  the  clause  in  paragraph  2  "within  the  above 
limitations"  the  construction  first  above  supposed. 

The  conclusion  therefore  is  in  answer  to  your  specific  ques- 
tion, that  your  county  commissioners  if  they  levy  one  mill  under 
Section  1222  are  not  authorized  to  determine  that  the  whole  one 
mill  so  levied  may  be  outside  of  the  maximum  fifteen  mill  limita- 
tion ;  they  must  in  making  their  determination,  leave  at  least  one- 
half  mill  within  the  maximum  fifteen  mill  limitation. 


SUPREME  COURT 


The  City  of  Elyria  v.  Vandemark. 

Office  and  OflBcers— Abolishing — ^Incumbency  Ceases^-Monicipal 
Corporations— -Constitutional  Classification  Exclusive — ^Merger 
of  Offices— Directors  of  Public  Safety  and  Serviced—Section  4250, 
General  Code  (106  O.  h^  483),  Unconstitutional. 


1.  When  a  public  office  is  abolished  by  duly  constituted  authority,  the  incumbent 
thereof  ceases  to  be  an  officer,  for  he  cannot  be  a  de  facto  officer  of  an  office 
no  longer  in  existence. 

2.  The  constitution  of  the  state  having  classified  municipalities  on  a  basis  of 
population,  the  legislature  is  without  authority  to  take  further  classification 
thereof  for  the  purpose  of  legislation  affecting  municipal  government. 

3.  The  provisions  of  Section  4250,  General  Code,  as  amended  106  Ohio  Laws, 
483,  purporting  to  authorize  the  council  in  cities  having  a  population  of  less 
than  twenty  thousand  to  merge  the  office  of  director  of  public  safetly  with 
that  of  the  public  director  of  public  service,  are  in  conflict  with  the  pro- 
visions of  Section  1,  Article  XViII  of  the  Constitution  of  Ohio. 

(No.  16301— Decided  December  9,  1919.) 

Error  to  the  Court  of  Appeals  of  Lorain  county. 

The  defendant  in  error  brought  suit  in  the  common  pleas 
court  of  LfOrain  county  to  recover  the  sum  of  $630,  claimed  to  be 
due  for  services  rendered  by  him  as  director  of  public  safety  of  the 
city  of  Elyria  from  February  15,  1917,  to  December  31,  1917.  In 
his  petition  he  avers  in  substance  that  pursuant  to  appointment  to 
such  ofRce  by  the  mayor  of  said  city,  January  11,  1916,  he  duly 
qualified  as  required  by  law  and  entered  upon  and  continued  in  the 
discharge  of  the  duties  of  such  office  until  December  31,  1917,  and 
that  at  the  time  of  his  appointment  the  salary  fixed  by  ordinance 
was  $720  per  annum,  payable  semi-monthly,  which  was  paid  up  to 
February  15,  1917. 

Defendant  by  answer  takes  issue  with  the  averments  of  the 
petition  only  as  to  the  service  of  the  plaintiff  since  February  15, 
1917,  and  avers  that  on  February  11,  1917,  an  ordinance  of  the 
city  of  Elyria  that  merged  the  office  of  the  director  of  public  service 
with  the  office  of  the  director  of  public  safety  became  effective, 
which  ordinance  had  theretofore  been  duly  enacted  under  authority 
of  Section  4250,  General  Code,  as  amended,  106  Ohio  Laws,  483, 
and  that  thereupon  said  respective  offices  were  abolished  and  ceased 
to  exist,  for  which  reason  plaintiff  was  not  entitled  to  any  salary  or 
compensation  subsequent  to  February  11,  1917. 
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Plaintiff  by  reply  admits  that  the  census  of  1910  shows  the 
city  of  Elyria  to  have  less  than  20,000  inhabitants,  and  also  admits 
the  due  x)assage  of  the  ordinance  set  out  in  defendant's  answer. 
Plaintiff  then  avers  that  the  mayor  made  no  appointments  under 
said  ordinance,  and  that  plaintiff's  appointment  was  for  a  term  of 
two  years  and  until  his  successor  was  appointed  and  qualified ;  and 
that  the  director  of  public  service,  and  the  plaintiff  as  director  of 
public  safety,  continued  to  perform  the  duties  of  their  resi>ective 
offices  until  December  31,  1917.  Plaintiff  by  proper  averment  also 
challenges  the  constitutionality  of  Section  4250,  General  Code^  as 
amended  106  Ohio  Laws,  483,  under  favor  of  which  said  ordinance 
was  passed. 

A  verdict  was  rendered  and  judgment  altered  in  the  common 
pleas  court  in  favor  of  the  plaintiff  as  prayed  for  in  his  petition, 
and  that  judgment  was  affirmed  by  the  court  of  appeals.  Error  is 
now  prosecuted  in  this  court  to  reverse  that  judgment. 

Mr.  L.  H.  Webber,  for  plaintiff  in  error. 

Mr.  F.  A.  Stetson,  for  defendant  in  error. 

Matthias,  J.  The  discussion  and  decision  of  the  legal  ques- 
tions involved  in  this  case  must  be  based  upon  the  following  facts 
established  by  the  record :  The  mayor  of  the  city  of  Eljnria  on  Jan- 
uary 11,  1916,  appointed  R.  F.  Vandemark,  defendant  in  error,  di- 
rector of  public  safety.  Vandemark  duly  qualified  as  provided  by 
law  and  entered  upon  the  discharge  of  his  duties.  The  salary  of 
such  officers  was  fixed  by  ordinance  of  the  city  at  $720  per  annum, 
payable  semi-monthly  from  the  city  treasury.  The  city  of  Elyria 
under  the  last  federal  census  had  a  population  of  less  than  20,000. 
The  council  of  the  city  on  January  10,  1917,  duly  passed  an  ordi- 
nance, providing  that  the  office  of  director  of  public  safety  be 
merged  with  that  of  the  director  of  public  service,  and  that  one 
director  be  appointed  for  and  assigned  the  duties  of  the  depart- 
ments so  merged.  Such  ordinance  became  effective  February  11, 
1917.  The  mayor  of  the  city  did  not  appoint  a  director  of  the 
merged  departments,  and  the  defendant  in  error  continued  to  per- 
form the  duties  which  had  theretofore  devolved  upon  the  director 
of  public  safety  and  continued  to  discharge  such  duties  until  he 
resigned  December  31,  1917.  The  council  refused  to  appropriate 
funds  for  his  salary  after  February  11,  1917,  and  he  received  no 
compensation  for  his  services  subsequent  to  that  date. 

The  ordinance  to  which  .we  have  referred  was  passed  pursuant 
to  the  provisions  of  Section  4250,  General  Code,  as  amended  106 
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Ohio  Laws,  483.  The  mayor  is  therdl>y  authorized  to  an)oint  the 
director  of  public  service  and  the  director  of  public  safety.  The 
section  then  provides  that  "'In  cities  having  a  population  of  less 
than  twenty  thousand,  the  council  may  by  a  majority  vote  merge 
the  office  of  director  of  public  safety  with  that  of  public  service, 
one  director  to  be  appointed  for  the  merged  department.'' 

Said  ordinance  provided  that  the  office  of  director  of  public 
safety  be  merged  with  the  office  of  director  of  public  service,  and 
that  one  director  be  appointed  for  the  departments  so  merged,  who 
should  perform  such  duties  as  are  required  by  law  of  the  director 
of  pubhc  safety  and  the  director  of  public  service.  If  the  provis- 
ions of  the  General  C!ode  above  referred  to,  pursuant  to  which  said 
ordinance  was  enacted,  constituted  a  valid  and  constitutional  law, 
then  the  passage  of  such  ordinance  served  to  effect  a  valid  merger 
of  the  two  offices  specified  into  one  office,  and  consequently  abol- 
ished the  separate  offices  of  director  of  public  service  and  director 
of  public  safety  in  the  city  of  Elyria,  and  from  the  date  such  ordi- 
nance became  effective  there  was  no  longer  such  an  office  in  the 
city  of  EHyria  as  the  director  of  public  safety. 

We  cannot  concur  in  the  view  adopted  by  the  court  of  appeals 
and  urged  in  argument  in  this  court  by  counsel  for  the  defendant 
in  error  that  because  of  the  fact  that  in  this  instance  a  director 
for  the  merged  departments  was  never  appointed  as  contemplated 
by  the  provisions  of  the  act  of  the  general  assembly  under  consider- 
ation, Vandemark  would  continue  in  office  until  the  date  of  his 
resignation,  December  31,  1917.  The  authority  to  create  an  office 
and  the  power  to  abolish  the  same  are  coexistent,  and  hence  the 
tribunal  authorized  to  create  an  office  may  abolish  such  office  at 
any  time  it  chooses,  either  during  or  at  the  end  of  the  term  of  any 
incumbent  of  such  office.  The  incumbent  would  not  be  entitled  to 
compensation  thereafter,  for  he  could  not  be  a  de  facto  officer  of 
an  office  which  was  no  longer  in  existence.  It  is  well  settled  in  this 
state  that  when  an  office  is  abolished  by  duly-constituted  authority 
the  incumbents  thereof  ceases  to  be  officers  for  there  can  be  no  in- 
cumbent without  an  office.  State,  ex  rel,  Attorney  General,  v. 
Covington  et  al.,  29  Ohio  St.  102 ;  The  State  v.  Brown,  38  Ohio  St., 
344,  and  State  ex  rd.  Attorney  General,  v.  Jennings  et  al.,  57  Ohio 
St,  415. 

It  tha*efore  becomes  necessary  to  determine  the  constitution- 
ality of  the  provisions  of  Section  4250,  General  Code,  as  amended 
106  Ohio  Laws,  483,  wherein  the  legislature  attempted  to  classify 
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cities  upon  a  basis  of  population  and  make  provision  for  the  method 
of  government  of  one  class  of  cities  different  from  that  of  others. 

No  classification  of  cities  or  villages  of  the  state  was  made  by 
the  provisions  of  the  Constitution  of  1851,  the  only  provision  which 
may  be  considered  as  having  reference  thereto  being  Section  6, 
Article  XIII  thereof,  which  is:  "The  general  assembly  shall  pro- 
vide for  the  organization  of  cities,  and  incorporated  villages,  by 
general  laws."  Classification  of  municipalities  was  made  by  the 
legislature.  Originally  that  classification  was  only  as  foUows: 
"Cities  of  the  first  class  and  cities  of  the  second  class ;  incorporated 
viUages  and  incorporated  villages  for  special  purposes."  Thereafter 
further  classifications  were  made  by  the  legislature,  the  number 
of  classes  and  grades  of  cities  being  constantly  increased,  and 
the  limitations  of  each  grade  or  class  constantly  decreased,  until 
the  legislation  for  the  government  of  municipalities  became 
special  in  its  nature,  although  still  under  the  guise  and  in 
the  form  of  general  laws.  Finally  these  conditions  became  so 
obnoxious  that  this  court  in  the  case  of  State,  ex  rel.  Knisely 
et  al.,  V.  Jones  et  al.,  66  Ohio  St.,  453,  in  which  the  issue  of 
the  constitutionality  of  such  legislation  was  clearly  presented, 
declared  that  a  consideration  of  the  body  of  the  laws  of  the 
state  upon  the  subject  showed  the  legislative  intent  to  substi- 
tute isolation  for  classification,  and  held  such  legislation  to  be 
repugnant  to  Section  1,  Article  XIII  of  the  Constitution,  which 
ordains  that  "The  general  assembly  shall  pass  no  special  act  con> 
ferring  corporate  powers."  The  court  in  that  case  did  not  deter- 
mine whether  the  provisions  of  Section  6,  Article  XIII  of  the  Con- 
stitution of  1851,  should  be  deemed  and  held  to  be  an  exclusive 
classification  of  municipalities  into  cities  and  viUages,  but  contented 
itself  with  the  expression  of  a  query  upon  that  proposition. 

The  constitution  adopted  in  1912  did  not  leave  to  the  legisla- 
ture the  matter  of  classification  of  municipalities.  The  constitu- 
tional convention  retained  the  provision  that  "General  laws  shall 
be  passed  to  provide  for  the  government  of  cities  and  villages," 
substantially  as  in  the  former  constitution,  but  in  furtherance  of 
its  manifest  and  clearly  expressed  purpose  to  take  from  the  legisla- 
ture the  power  theretofore  exercised  by  it  relative  to  the  govern- 
ment of  the  municipalities  of  the  state  and  to  confer  such  powers 
of  local  self-government  directly  upon  the  municipalities  them- 
selves the  constitution  provides  in  Section  1,  Article  XVIII,  that 
"Municipal  corporations  are  hereby  classified  into  cities  and  vil- 
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lages.  AU  such  corporations  hsLving  a  population  of  five  thousand 
or  over  s&all  be  cities ;  aU  others  shall  be  villages.  The  method  of 
transition  from  one  class  to  the  other  shall  be  regulated  by  law/' 
It  is  to  be  observed  that  the  constitutional  convention  not  only  did 
not  confer  any  power  whatever  upon  the  legislature  to  make  any 
classification  of  municipalities,  but  it  denied  the  legislature  such 
authority  by  retaining  and  exercising  that  jurisdiction  itself.  It 
therdt>y  withheld  that  subject  absolutely  and  entirely  from  legisla- 
tive control  and  permitted  it  to  be  no  longer  a  matter  of.  statutory 
jurisdiction.  The  general  assembly  has  no  power  to  enlarge  or 
limit  a  jurisdiction  specifically  conferred  by  the  constitution.  (The 
Cincinnati  Polyclinic  v.  Balch,  92  Ohio  St.»  415.)  It  seems  equally 
clear  that  a  jurisdiction  assumed  and  exercised  by  the  constitution 
itself  cannot  be  exercised  also  by  the  legislature  in  the  absence  of 
authority  conferred  upon  it  so  to  do  by  express  and  explicit  pro-* 
vision  of  the  constitution. 

It  having  been  declared  by  the  constitution  that  the  munici- 
palities of  the  state  should  be  classified  upon  the  basis  of  x)opula- 
tion  into  cities  and  villages,  it  must  be  presumed  that  it  was  inr 
tended  that  there  should  be  no  further  classification  for  the  pur- 
pose of  legislation  affecting  municipal  government.  Principles 
long  recognized  and  frequently  applied — ^most  recently  in  the  case 
of  Fulton,  Secretary  of  State,  v.  Smith,  99  Ohio  St.,  280— have 
peculiar  application  to  the  issue  under  discussion.  The  express 
and  avowed  purpose  of  such  constitutional  provision  was  to  pre- 
vent such  abuse  of  legislative  power  as  was  denounced  and  declared 
invalid  in  State,  ex  rel.  Knisely  et  al.,  v.  Jones  et  al.,  supra.  No 
hardship  is  thereby  imx)osed  upon  the  municipalities  of  the  state, 
for  ample  relief  is  provided  by  the  constitution  itself  for  cities  not 
satisfied  with  the  provisions  of  the  general  laws  of  the  state  pre- 
scribing governmental  machinery,  and  there  can  be  no  long^  the 
reason  or  excuse  for  such  legislation  as  gradually  led  to  the  wanton 
abuse  of  legislative  authority  manifested  prior  to  the  adoption  of 
the  new  constitution. 

For  the  reasons  above  set  forth  the  judgment  of  the  court  of 
appeals  is  affirmed. 

Judgment  afitetned. 

Nichols,  C.  J.,  Jones,  Johnson,  Wanamaker  and  Bobinson,  JJ., 
concur. 

Herrell,  J.,  not  participating.  ' 
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NEW  CORPORATIONS. 

The  Doudna  Lumber  Co.,  Bannock. 
f60,000.  J.  E.  Doudna,  R.  H.  Mc- 
Laughlin, G.  A.  Caldwell,  W.  P.  Mc- 
Nary,  A.  R.  Russell. 

The  Herman  Electric  Construction 
Co.,  Cleveland,  $3,000.  J.  Moldaver, 
A.  Herman,  H.  Herman,  S.  Rem- 
brandt, J.  Dembe. 

The  Devon  Oil  Shale  Products  Co.. 
Cmcmnati,  $1,250,000.  S.  E.  Bam- 
weU,  J.  W.  Lee,  L.  B.  Scheuer,  P.  W. 
Weber,  A.  C.  Dean.  , 

The  Tiger  Cord  Tire  and  Rubber 
Co.,  Akron,  $2,000,000.  B.  L.  Eaton, 
W.  J.  Kauffman,  J.  L.  Swartz,  A.  G. 
Eauifman,  J.  Austyen. 

The  Garfield  Machine  Co.,  Cleve- 
land, $60,000.  0.  Doutt,  D.  Modisette, 
D.  Hohn  W.  O.  Keys,  G.  R.  Bennett, 
P.  C.  McNary. 

The  Spingarn  Amusement  Co.,  To- 
ledo, $50,000.  R.  V.  Phillips,  E.  W. 
K'Burg,  A.  C.  Brechak,  E.  S.  Damon, 
O.  J.  Kelchner. 

The  South  Side  Building  and  In- 
vestment Co.,  Toledo,  $25,000.  J.  H. 
Bricker,  F.  Wittmann,  G.  L.  Guthrie, 
F.  P.  Slyh,  J.  H.  McConkey. 

The  Industrial  Management  Co., 
Dayton,  $10,000.  N.  S.  Talbott,  A.  B. 
Hilton,  Jr.,  N.  W.  Kirkpatrick>  M.  E. 
Smith,  C.  C.  McCune. 

The  Women's  Building  Co.,  Akron, 
$60,000.  J.  W.  DeShane,  J.  McD.  Bur- 
gess, Mrs.  H.  J.  Weindahl,  Mrs.  E.  P. 
Kail,  J.  A.  McCullay. 

The  Preble  County  Heat,  Light  & 
Power  Co.,  West  Alexandria,  $50,000. 
A.  M.  Pudge,  J.  E.  Flora,  R.  C.  Hill, 
W.  S.  Copp,  H.  R,  Gilmore. 

The  Alright  Wet  Wash  Laundry  Co., 
Cincinnati,  $25,000.  D.  J.  Sullivan,  E. 
H.  Gervers,  W.  B.  Hehemann,  T.  S. 
Stamps,  E.  A.  Stamps. 

The  Valley  Motor  Co.,  Cincinnati, 
$150,000.  K.  S.  Kleespies,  B.  L.  Klee- 
roies,  A.  G.  Hopping,  H.  H.  Kleespies, 
C.  L.  Hopping. 

^  The  J.  H.  Fiehnan  Daii^  Co.,  Cin- 
cinnati, $26,000.  J.  H.  Piefman,  P.  H. 
Fiebnan,  W.  L.  Fielman,  E.  H.  Fiel- 
man^.  M.  Fielman,  P.  G.  Fielman,  W. 
E.  Fielman,  L.  E.  Fielman,  D.  L. 
Blase. 


The  Aetna  Brass  Mannfacturinff 
Co.,  Cleveland,  $76,000.  E.  H.  Krae- 
ger,  E.  B.  Carbaagh,  C.  C,  Townes, 

B.  Comstock,  M.  A.  Sellberg. 

The  Knox  Exterminating  Co., 
Cleveland,  $10,000.  C.  V.  Johnson,  J. 
A.  Elden,  G.  J.  Forcier,  F.  J.  KasaL 
E.  W.  Peterson.  ^^ 

The  Canton  Petroleum  Co.,  Canton. 
1100,000.  J.  D.  Barber,  C.  S.  Bolen- 
der,  M.  R.  Goldberg  N.  A.  Spon- 
seller,  £.  Calhoun. 

The  Interest  Certificate  Co.,  Ra- 
venna, $50,000.  C.  E.  Moulton,  A.  B. 
Losier,  L  T.  SiddaU,  H.  H.  GQling- 
ham,  D.  K.  Wileman,  F.  H.  Camahan, 

C.  R.  Francis,  A.  D.  Knapp. 

The  Clsononts-Mohrman  Co.,  Cleve- 
land, $10,000.  E.  S.  Clymonts,  E.  M. 
Mohrman,  C.  L.  Stocker,  J.  A.  Fen- 
nerm,  P.  W.  Stanton.  (Cont.  sup- 
plies.) 

The  Charles  M.  Loper  Co.,  Toledo 
(ladies'  dothing),  $20,000.  C.  H.  Lo- 

eer,  P.  T.  Gaynor,  P.  C.  Healy,   L. 
mery,  A.  L.  Mayer. 
The     Neutral     Manufacturing     Co. 
(real  estate)    $76,000,  Akron.     J.  A. 
Bnttian,  D.  L.  Crother,  T.  C.  Gaater- 
ton,  R.  Roderick,  C.  C.  Chisnell. 

The  H.  M.  Strong  Metal  Products 
Co.,  Cleveland,  $210,000.  H.  M.  Strong, 
M.  Strmger,  J.  H.  Robmson,  P.  M. 
Lavelle,  G.  T.  Bauder. 
^  The  Home  Development  and  Realty 
Co.,  Cleveland,  $20,000.  P.  T.  Humis- 
ton,  O.  B.  Cutting,  H.  E.  Humiaon.  E. 
A.  Humiston,  M.  M.  Dempsey. 

The   Falls-Gore   Oil   and    Gas    Co 
Logan,  $20,000.    L.  H.  Hammond,  a! 

Lffi^'  ^-  ^-  ^^'»"'  ^-  ^*«'  =• 

The  Geo.  J.  Hoffman  A  Sons  Tan- 
ning Co^  Malta,  $26,000.  C.  T.  Hoff- 
mann,  M.  S.  Hoffman.  M.  W.  Hoffm&n. 
C.  M.  Barkhnrst,  E.  L.  Barkhurst. 

The  Dremiore  Realty  and  InT«st- 
ment  Co.,  Cleveland,  $20^00.     P.    E 
Pfeiffer,  fe.  H.  SenkWl,  W.  J.  uk^' 
P.  J.  Peririns,  R.  S.  Joh^n.       "*^^' 

1  '^?®  Lowy  Investment  Co.,   Cleve- 
land,   $1,000.      R.  L.  Bailey     David 
Lowy,  J.  Lowy,  N.  W.  McGfil,  W.   E 
Miller. 
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The  Co^Mr  Drug  Co..  Akron,  |60,- 
m  A.  6.  Cooper,  E.  0.  Ctoillane,  C. 
K.  WUte,  6.  L.  Bryant,  W.  H.  Gorrell. 

The  Robert  C.  Byera  Co.,  Colnmbiui 
(broken),  $60,000.  H.  L.  Twlor,  B. 
C.  Byers,  F.  B.  Wilson,  A.  £.  Boss, 
H.  W.  Chfout,  H.  S.  Butler. 

The  Great  Lakes  Prodace  Co., 
Qeveland,  $5,000.  S.  N.  Weitz,  P.  L. 
Steinbeisr,  H.  Pott,  I.  M.  Boss,  F.  B. 
Fishman. 

The  Seman  Co.  (ice  cream),  New 
Lexington,  $30,00.  H.  Seaman.  J. 
Tanbndy,  G.  Wolf,  H.  Adams,  P.  Sea- 
man. 

The  De  Luxe  Mannfactaring  Co., 
aeveland  (furniture),  $10,000.  B.  C. 
Hyre,  6.  H.  Billman,  G.  W.  Toland, 
M.  J.  Walther,  W.  C.  Kelley. 

The  New  York  Woolen  Co.,  Cleve- 
land, faOjOOO.  M.  A.  Looser,  F.  J. 
Mooney,  &.  D.  Carter,  E.  Simon,  J. 
Simon. 

The  Trans-Atlantic  Import  and  Ex- 
port Co.,  Cleveland,  $10,000.  M.  J. 
(kossman,  S.  N.  Wdtz,  L.  P.  Stein- 
berg:, H.  Pott,  L  M.  Boss. 

The  Chocolate  Shop  0>.,  Cleveland, 
$150,000.  E.  A.  Thayer,  Jr.,  P.  Wald- 
man,  G.  J.  Kleins,  E.  B.  Comyns,  J.  D. 
Petron. 

The  Wagme-Williams  Securities  Co., 
lima,  $100,000.  I.  E.  Wagrner,  F.  B. 
Wilbams,  E.  D.  Webh,  E.  T.  Lippin- 
eott  N.  F.  HaU. 

The  Zenith  Bealty  Co.,  Akron,  $50,- 
000.  E.  A.  Thay^,  Jr.,  P.  Waldman, 
(7.  J.  Elems,  E.  B.  Comyns,  J.  D.  Pe- 
tnm. 

The  Pure  Food  Show  Co.,  Toledo, 
15,000.    W.  Post,  J.  W.  Hauenstine, 

A.  Weinandy,  A.  Harle,  E.  J.  Steus- 
loff. 

Ths  L.  O.  0.  M.,  No.  63,  Investment 
Co.,  aeveland,  $26,000.  T.  A.  Ellis, 
W.  V.  OTteilly,  J.  J.  Daly,  B.  Ear- 
burger,  B.  T.  Kelsey,  F.  E.  Short. 

The  J.  Louis  Mots  Co.,  Cincinnati 
(confections),  $100,000.  C.  H.  Motz, 
J.  L.  Motz,  O.  J.  Buckles,  A.  Zingerle, 
L  B.  Savryer. 

The  Equity  Investment  Co.,  Colum- 
bng,  $2,000.  D.  C.  Hyde,  B.  T.  Mc- 
(3nre,  J.  A.  Gaston,  L.  K.  Osborne,  F. 

B.  Hill. 

The  L.  6.  Anderson  Sons  Co.  (lum-. 
Kr),  Franklin,  $100,000.  H.  B.  An- 
mon,  W.  C.  Anderson,  H.  E.  Ander- 
MQ,  w.  G«  ABderson,  E.  M.  Anderson. 

The  Elyria  Twenty  Oil  Co.,  Elyria, 
^4)00.  N.  D.  Badnis,  F.  Wharton,  O. 
Haserodt,  C.  A.  Wise,  G.  M.  Marsh. 


The  Croraers  light  A  Power  Co., 
Cromers,  $15,000.  B.  M.  Martin,  H. 
Martin,  W.  Boaenbersrer,  B.  Chan^, 
G.  W.  ShaulL 

The  Miami  Fruit  Co.,  Dayton,  $30,- 
000.  G.  E.  Bailey,  S.  A.  Singer,  M.  L. 
Cusick,  J.  V.  Jones,  B.  B.  Harlan. 

The  Bobert  B.  McKenzie  Co.  (real 
estate),  Cleveland,  $60,000.  B.  B.  Mc- 
Kenzie, J.  Simon,  Jr.,  E.  E.  Dobbins, 
J.  B.  Oviatt,  J.  M.  Harris. 

The  Springdale  Gold  and  Country 
Club  Co.,  Cleveland,  $10,000.  N.  B. 
Madden,  C.  A.  Quintrell.  F.  B.  Evarta, 
A.  F.  Jones,  O.  E.  Schultz. 

The  Globe  Merchandise  Co.,  Cleve- 
land, $10,000.  L.  J.  Freedman,  J. 
Friedman.  M.  Hersch,  M.  Stein,  C. 
McDonalo. 

The  Franklin-Cincinnati  Co.  (an- 
tes), Cincinnati,  $40,000.  E.  D.  Wood, 
E.  F.  Week,  E.  O.  Barger,  M.  P.  Ja- 
comini,  A.  B.  Benedict. 

The  Beminder  Drug  Co.,  Cleveland, 
$12,000.  A.  Weinberger,  J.  S.  Back- 
owski,  A.  Safran,  E.  K.  S^lein,  C.  G. 
Brenner. 

The  Marion  Country  Club  Holding 
Co.,  Marion,  $76,000.  W.  T.  Jones,  J. 
W.  Jaeoby,  G.  B.  Knapp,  M.  C.  Mc- 
Neil, F.  B.  Morrison. 

The  F.  &  N.  Motor  Car  Co.,  Cincin- 
nati, $80,000.  E.  F.  Peters^  F.  E.  Bur- 
nett, J.  G.  DeFosset,  S.  Geismar,  B.  L. 
Hinds. 

The  Wearwell  Crarment  Manufac- 
turing Co.,  Toledo,  $1,000.  B.  Dorman, 
J.  Weissenberger.  M.  I.  Freeman,  M. 
S.  Fawns,  O.  J.  Smith. 

The  Western  Star  Oil  Co.,  Cincin- 
nati, $1,000,000.  M.  M.  Crordon,  E.  M. 
Swango,  J.  Quators,  B.  A.  Bappoport, 
J.  E.  Bappoport. 

The  General  Bronze  Foundry  Co., 
Cleveland,  $62,000.  B.  H.  Jamison, 
W.  B.  Daley,  F.  X.  Cull,  J.  Gi  Bach- 
man,  J.  H.  Kellogg. 

The  Air  Transport  St  Photographic 
Co.,  Cleveland,  $100,000.  B.  B.  Fet- 
terhoff,  B.  E.  Ludick,  B.  W.  Sanborn, 
C.  T.  McConnell,  C.  T.  Bich. 

The  Perfect-0-Meter  Co.,  Ashta- 
bula, $6,000.  H.  H.  Barden,  O.  V. 
Anderson,  C.  B.  Moore,  J.  E.  Pilmer, 
G.  Hartman. 

The  Fry  Motion  Sign  Co.,  Spring- 
field, $16,000.  B.  J.  Ry,  B.  B.  Kret- 
zer,  M.  L.  Brown,  H.  B.  Hodge,  D.  L. 
Hendricks. 

The  U.  S.  Leather  Co.,  Cleveland, 
$600,000.  E.  E.  McCloud,  M.  A. 
Graay,  S.  6.  Fitasimmons,  H.  C.  Berg- 
hous,  G.  S.  Browne. 
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The  Francis  J.  DroUa  Co.  (real  es- 
tate), Springfield,  $25,000.  P.  J. 
Drolla,  C.  O.  Baker,  J.  T.  Ricks,  N. 
M.  Baumgardner,  M.  Stipp. 

The  Thurman  Frank  Co.,  Akron 
(real  estate),  $50,000.  T.  L.  Sim- 
mons, F.  L.  Simmons,  H.  M.  Smith, 
N.  B.  Moore,  J.  Cunningham. 

The  Council  Home  Co.  (K.  of  Co.), 
Leetonia,  $15,000.  R.  A.  Cavanaugh, 
F.  J.  Neiheisel,  E.  J.  Dean,  C.  J. 
Wood,  J.  C.  Kearney. 

Increases. 

The  Crystal  Ice  Co.,  Marietta,  $72,- 
000  to  $172,000. 

The  Cincinnati  Sheet  Metal  and 
Roofing  Co.,  Cincinnati,  $100,000  to 
$300,000. 

The  Schroeder-Kelly  Coal  Co., 
Cleveland,  $20,000  to  $40,000. 

The  Bowman-Hosterman  Co.,  Cleve- 
land, $25,000  to  $100,000. 

The  Kraetzer-Cured  Lumber  Oo., 
Cincinnati,  $100,000  to  $600,000. 

The  F.  H.  Bultman  Co.,  Cleveland, 
$25,000  to  $100,000. 

The  Wardrobe  Service  Co.,  Akron, 
$10,000  to  $30,000. 

The  Rabe  Manufacturing  Co.,  New 
Bremen,  $40,000  to  $75,000. 

The  Cleveland  Realty  Mortgage  Co., 
Cleveland,  $600,000  to  $1,500,000. 

The  Bay  View  Foundry  Co.,  San- 
dusky, $200,000  to  $300,000. 

The  Beacon-Journal  Co.,  Akron, 
$250,000  to  $500,000. 

The  Recording  and  Computing  Ma- 
chines Co.,  Dayton,  $200,000  to  $4,- 
000,000. 

The  Kalamazoo-Gravel  Co.,  Green- 
ville, $150,000  to  $300,000. 

The  Ransom  &  Randolph  Co.,  To- 
ledo. $400,000  to  $1,200,000. 

Tne  Industrial  Heating  Manufac- 
turing Co.,  Cleveland,  $10,000  to 
$100,000. 

The  Hotstream  Heater  Co.,  Cleve- 
land, $10,000  to  $35,000. 

The  Overland-Akron  Motor  Mart 
Co.,  Akron,  $20,000  to  $100,000. 

The  Marsh  Motor  C!ar  Co.,  Brook- 
lyn. $5,000  no  par  to  $950,000. 

The  Palmer  Shoe  Co.,  Zanesville, 
$100,000  to  $175,000. 

The  Marting  Bros.  Co.,  Portsmouth, 
$50,000  to  $150,000. 

The  G.  J.  Nieser  Co.,  Cleveland, 
$1^  to  S15,000. 

The  Asnland  Manufacturing  Co., 
Ashland,  $30,000  to  $200,000. 

The  Copperstone  Products  Co.,  To- 
ledo, $26,000  to  $100,000. 


The  Canfield  Tank  Line  Co.,  Cleve- 
land, $50,000  to  $100,000. 

The  Maumee  Pattern  Co.,  Toledo, 
$10,000  to  $100,000. 

The  Frank  W.  English  Co.,  Toledo, 
$10,000  to  $25,000.  ! 

The    Mansfield   Lock    Washer   Co., 
Mansfield,  $50,000  to  $100,000.  I 

The  Tawney  Ice  Cream  Co.,  Bar- 
berton,  $35,000  to  $75,000. 

The  Peen  Vac  Tire  Co.,  Youngs- 
town,  $5,000  to  $20,000. 

The  Nordland  Amusement  Co.,  Cin- 
cinnati, $10,000  to  $75,000. 

The  Equity  Investment  Co.,  Colum- 
bus, $2,000  to  $250,000. 

The  Novelty  Advertising  -Co.,  CJo- 
shocton,  $100,000  to  $225,000. 

The  Post  Cfhemical  Mfg.  Co.,  Cleve- 
land, $25,000  to  $40,000. 

The    Mitchell    Manufacturing     O)., 
Portsmouth,  $156,000  to  $300,000. 

The  Franklin  Tractor  Co.,   Green- 
ville, $300,000  to  $2,000,000. 

The    Stanley    Manufacturing     (3o., 
Dayton,  $50,000  to  $200,000. 

The  Sand  Mixing  Machine  Co., 
Greenfield,  $100,000  to  $110,000. 

The  Ben  Suttman  Clothing  (3o.,  Mi- 
amisburg,  $30,000  to  $75,000. 

The  Griswold-Wagg  Motor  Co., 
Sandusky.  $10,000  to  $25,000. 

The  Conn-Seidman  Drug  Co.,  Cleve- 
land, $5,000  to  $40,000. 

The  Cleveland  Furniture  Manufac- 
turing Co.,  Cleveland,  $10,000.  to 
$100,000. 

The  Putman  Construction  Co.,  To- 
ledo. $1,000  to  $50,000. 

The  Danbury  Ice  Co.,  Danbury, 
$15,000  to  $30,000. 

The  Buckeye  Machine  Co.,  Lima, 
$150,000  to  $300,000. 


The  Frantz  Premier  Co.,  Clevel&nd, 
$1,500,000  to  $10,000. 

The  Columbia  Clutch  Co.,  Cleve- 
land, $50,000  to  $5,000. 

The  Cleveland  Welding  and  Manu- 
facturing Co.,  Cleveland,  $160,000  tc 
$10,000. 

The  Forest  City  Paint  &  Varnisl 
Co.,  Cleveland,  $520,000  to  $5,000. 

The  Blum  &  Delbridge  Co.,  Am 
herst,  $65,000  to  $3,250. 

The  Cleveland  Builders'  Supply  Co. 
Cleveland,  $10,000  to  $1,000. 

The  Thew  Automatic  Shovel  Co. 
Lorain,  S1,000,000  to  $10,000. 

The  Chagrin  River  Sand  and  Grave 
Co.,  Aurora  Station,  $100,000  t 
$1,000. 
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192fr— The  Minerva  &  Cantcm  Transit  Company,  Complainant  vs. 
The  Farmers  &  Merchants  Telephone  Company.  Defendant. 


(Dated  April  20,  1920.) 

Finding 

Complainant  is  engaged  in  transporting  persons  and  property 
for  hire  by  auto  busses  between  the  town  of  Minerva  and  the  City 
of  Canton,  Ohio,  a  distance  of  about  twenty-two  and  a  half  miles. 

Defendant  is  a  telephone  company  having  an  exchange  at 
Minerva,  and  serving  the  community  in  and  about  the  Village. 

On  February  17th,  1920,  the  defendant  disconnected  the  tele- 
phone of  complainant  in  its  office  at  Minerva,  Ohio,  and  complain- 
ant now  seeks  an  order  of  this  Commission  requiring  the  Telephone 
Company  to  restore  its  service. 

The  General  Manager  of  the  complainant  company  testifies 
that  in  conducting  the  business  of  the  Transit  Company  it  was  his 
custom  to  call  the  farmers'  residences  along  the  route  and  in  that 
way  keep  in  touch  with  the  movements  of  his  auto  busses ;  that  his 
drivers  reported  to  him  over  the  telephone  any  mishaps  which  oc- 
curred while  on  the  road,  and  the  public  called  the  office  for  infor- 
mation with  references  to  the  time  and  arrival  and  departure  of 
busses  at  the  various  points  along  the  line.  He  testifies  that  the 
incoming  and  outgoing  calls  would  average  about  one  hundred  per 
day. 

It  is  evident  that  the  Transit  Company  was  receiving  an  ex- 
traordinary service  and  since  most  of  the  calls  would  be  over  the 
rural  lines,  each  having  a  number  of  subscribers  attached  to  it,  at 
times  the  Transit  Company  must  have  nearly  monopolized  the  -use 
of  the  lines  along  its  route. 

The  defendant  admits  that  it  disconnected  the  telephone  of  the 
Transit  Company  on  said  day,  and  refused  to  grant  further  service 
to  justify  its  action  upon  the  ground,  as  it  alleges  that  the  Manager 
of  said  Transit  Company  on  that  day  and  over  a  period  of  about 
three  years  prior  thereto,  habitually  used  profane,  vulgar,  indecent 
and  obscene  language  over  the  phone,  and  that  when  he  did  not  re- 
ceive as  prompt  service  as  he  thought  he  was  entitled  to,  was  in  the 
habit  of  cursing  the  telephone  operators. 

This  the  manager  denies,  and  testifies  that  he  was  always 
courteous  in  talking  over  the  telephone,  and  that  in  the  supremest 
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heights  of  his  indignation  he  never  used  stronger  language  than  to 
say  to  operator  that  he  was  going  to  have  quick  service  and  that 
she  should  get  it  through  her  thick  noodle. 

The  depositions  of  twenty-eight  witnesses  were  taken,  at  least 
ten  of  which  testify  that  they  heard  the  Manager  cursing  eith^ 
themselves  or  others  over  the  telephone,  and  that  he  is  accustomed 
to  pouring  forth  his  vials  of  wrath  over  the  wires  when  things  do 
not  go  to  suit  him. 

Other  witnesses  testify  that  they  have  heard  him  talk  fre- 
quently over  the  telephone  and  that  they  never  heard  him  use  pro- 
fane or  vulgar  language  when  so  talking ;  but  where  a  telephone  is 
used  a  hundred  times  a  day  over  a  period  of  three  years,  the  testi- 
mony of  witnesses  who  did  not  hear  nim  use  improper  language 
weighs  but  little  against  the  testimony  of  those  who  did  and  who 
had  been  objects  of  his  wrath.  Both  may  have  been  entirely  truth- 
ful in  their  statements  and  they  would  not  be  inconsistent,  for  out 
of  the  multiplicity  of  calls,  there  were  doubtless  many  which  were 
made  when  these  witnesses  who  testify  they  did  not  hear  him  use 
improper  language,  were  not  present. 

We  think  the  testimony  clearly  shows  that  over  a  period  of 
three  years  the  Manager  of  the  Transit  Company  had  been  in  the 
habit  of  swearing  at  the  operators  when  he  did  not  get  quick  ser- 
vice, and  cursing  others  with  whom  he  talked,  and  that  on  the  15th 
day  of  February,  1920,  he  called  a  female  operator  vile  and  ob- 
scene names,  reflecting  upon  her  character  and  wounding  her  feel- 
ings insomuch  that  the  operators  demanded  of  the  telephone  com- 
pany that  it  disconnect  the  phone  used  by  the  Manager  of  the 

Transit  Company  as  a  condition  of  their  remaining  in  the  com- 
pany's service. 

The  operator  in  question  seems  to  have  been  one  of  the  oldest 
and  niost  skilled  of  the  force,  and  in  view  of  the  efforts  she  was 
making  in  his  behalf  on  said  15th  day  of  February,  1920,  there 
seems  to  have  been  little  occasion  for  this  outburst  of  fury.  A  bliz> 
zard  was  raging  and  some  of  the  busses  was  belated,  and  the  Man- 
ager was  attempting!  to  locate  it,  but  that  was  not  the  only  thin^ 
which  was  out  in  the  storm,  and  he  was  not  the  only  person  w^ho 
was  trying  to  get  calls  thru. 

In  view  of  the  excessive  demands  which  the  Transit  Company 
continually  made  for  service,  and  in  view  of  the  fact  that  other 
subscribers  are  entitled  to  equal  use  of  the  lines,  it  would  seem  that 
even  in  this  emergency,  the  operator  was  giving  the  Transit  Conn- 
pany  at  least  a  due  share  of  attention. 
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The  Manager  testifies  that  he  ''called  all  the  points  beyond 
Waynesburg  and  other  people  on  the  phone"  and  in  these  calls  he 
seems  to  have  been  given  prompt  service.  He  then  put  in  a  call 
for  one  Dick  Thompson  and  several  times  received  an  answer  from 
someone  over  in  the  Village  of  Malvern.  This  is  what  aroused  his 
anger  and  called  forth  his  withering  vituperations.  He  says  that 
thereafter,  on  the  same  day,  within  half  an  hour,  he  put  in  a  dozen 
calls  and  got  prompt  service. 

The  version  of  the  telephone  operator  does  not  greatly  vary 
from  this  except  as  to  the  language  which  she  says  he  used  toward 
her  and  which  he  denies.    She  testifies  as  follows: 

"  A. — Well,  it  started  about —  well,  a  quarter  of  four  I  im- 
agine it  was  when  he  was  hunting  a  bus  that  was  in  trouble. 
He  was  calling  many  different  people  at  Waynesburg.  He 
called  in  the  country  some  places  and  tried  to  locate  this  bus 
every  place.  I  gave  him  five  or  six  calls  but  they  didn't  seem 
to  know  where  the  bus  was,  had  just  seen  it  pass  or  some- 
thing, you  know.  But  along  about  4:15  he  was  trying  to  get 
the  bus.  We  had  been  working  by  automatic,  which  had 
been  out  of  order  most  of  the  time.  They  were  putting  all 
farmers  on  the  public  line  and  hard  to  get.  But  this  one  i^rty 
he  was  calling  Dick  Thompson.  He  tried  to  get  Dick  many 
times  but  either  there  wasn't  any  answer  or  somebody  would 
answer  from  Malvern.  He  would  always  swear  and  tell  me  to 
get  off  the  line,  he  wasn't  calling  them. 

Q.- — ^And  then  what  happened? 

A. — ^Then  is  when  he  gave  me  the  cussing." 

From  both  of  these  versions  it  appears  that  the  Transit  Com- 
pany had  already  had  at  least  a  half  dozen  calls,  all  of  which  were 
made  promptly,  but  because  the  call  for  Mr.  Thompson  was  not 
prompt,  owing  as  the  operator  says  to  certain  mechanical  defects 
over  which  she  had  no  control,  and  because  the  operator  would  not 
give  him  a  monoply  of  the  service  to  the  exclusion  of  others,  he 
cursed  her  and  called  her  vile,  names. 

If  all  users  of  telephones  could  stand  for  a  little  while  in  a 
busy  exchange  and  see  the  operators  at  work,  they  would  realize 
what  an  exacting  and  nerve  wrecking  task  they  have  to  perform, 
and  MTOuld  become  a  great  deal  more  charitable  in  their  criticisms. 
In  a  telephone  company  having  one  thousand  subscribers,  there  is  a 
possibility,  though  not  a  probability,  that  nine  hundred  and  ninety- 
sine  of  them  might  want  the  same  number  or  the  same  line  at  the 
same  time,  and  if  it  had  sixty  thousand  subscribers,  fifty  nine 
thousand,  nine  hundred  and  ninety-nine  might  want  the  same  ser- 
vice of  line  at  the  same  time.    While  that  condition  is  not  likely  to 
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occur,  there  is  always  a  probability  that  several  parties  may  want 
any  given  number  or  line  at  the  same  time,  and  each  must  wait  his 
turn,  otherwise  a  telephone  service  would  be  of  no  value.  There  is 
also  a  probability  that  out  of  a  large  number  of  lines  and  instru- 
ments, some  inevitably  will  be  out  of  order.  While  it  is  extremely 
provoking  to  have  an  incompetent  or  earless  operator  at  the  switch- 
board, it  is  far  more  often  the  rush  of  business  or  some  temporary 
defect  in  line  or  instrument  over  which  the  operator  has  not  control, 
that  causes  slow  or  inefficient  service.  The  occasional  misconnec- 
tion  in  a  well  regulated  office  is  very  small  in  comparison  with  the 
thousands  of  proper  connections,  and  one  who  uses  a  telephone  a 
hundred  times  a  day,  has  little  cause  of  complaint  if  there  is  an 
occasional  lack  of  prompt  service. 

But  did  the  conduct  of  the  Manager  of  the  Transit  CJompany 
warrant  the  Telephone  Company  in  disconnecting  the  service?  We 
think  it  did.  Such  conduct,  and  especially  when  persisted  in,  is  re- 
prehensible and  inexcusable,  and  it  demoralizes  the  force,  making 
it  less  capable  of  rendering  efficient  service. 

It  is  contended  by  the  Transit  Company  that  there  was  no  rule 
in  the  schedule  of  the  Telephone  Company  against  using  profane 
or  vulgar  langua£:e  over  its  lines.  Regardless  of  any  published 
rules,  the  user  of  a  telephone  is  bound  to  conform  to  the  common 
decencies  of  civilized  society.  There  is  no  rule  against  kicking  an 
instrument  or  pounding  it  with  a  hammer  when  prompt  service  is 
not  obtained,  but  such  conduct  would  certainly  justify  a  withdrawal 
of  the  service. 

But  another  question  arises :  Though  the  Telephone  Company 
was  entirely  within  its  right  in  disconnecting  the  telephone  of  the 
Transit  Company,  may  not  one  who  thus  offends,  ever  again  be  en- 
titled to  service  ?  It  has  been  a  serious  inconvenience  to  the  Tran- 
sit Company  to  be  thus  deprived  of  service,  and  doubtless  the  public 
which  used  the  Transit  Company's  facilities,  has  been  likewise  in- 
convenienced. 

We  think  that  upon  application  by  the  Transit  Comiwuiy  for 
a  reconstruction  of  the  service,  with  an  assurance  that  it  will  be 
properly  used,  the  Telephone  Company  should  restore  the  samej 
but  with  the  definite  understanding  that  a  repetition  of  the  offense 
will  warrant  the  Telephone  Company  in  permanently  withdraindn^ 
its  service  from  the  Transit  Company. 

An  order  will  be  issued  accordingly. 
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Order 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  arguments  of  counsel: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  this  day  made  and  filed  in  writing  its  findings 
of  fact  herein,  the  Commission  hereby  further  finds : 

(1)  That  the  action  of  defendant,  The  Farmers  and  Mer- 
chants Telephone  Company,  in  disconnecting  the  telephone  of 
complainant,  The  Minerva  and  Canton  Transit  Company  was 
justified  by  reason  of  the  improper  conduct  of  the  Manager  of 
the  complainant  company  in  the  use  of  said  telephone,  and 
was  a  just  and  reasonable  exercise  of  its  right  in  protecting 
the  service  for  the  general  public ;  and 

(2)  That,  upon  appUcation  of  the  complainant  company 
for  a  restoration  of  said  service  with  an  assurance,  upon  its 
part  that  the  same  w^U  be  properly  used,  said  service  should 
be  restored;  but  nothing  herein  shall  prevent  the  d^endant, 
said  The  Farmers  and  Merchants  Telephone  Company,  from 
again  withdrawing  its  service  upon  a  repetition  of  like  con- 
duct on  the  part  of  the  Complainant. 

It  is,  therefore, 

Ordered,  That  defendant,  said  The  Farmers  &  Merchants' 
Telephone  Company,  be,  and  hereby  it  is  notified,  directed  and  re- 
quired,  upon  application  therefor  coupled  with  an  assurance  of  the 
proper  use  thereof,  to  restore  telephone  service  to  complainant, 
TTie  Minerva  &  Canton  Transit  Company,  subject  to  the  provision 
contained  in  the  foregoing  finding. 


No.  1977^ — In  the  Matter  of  the  Application  of  The  Pere  Marquette 
Railway  Company.    Prayer  Granted. 


(Dated  April  3,  1920.) 

This  day  this  matter  came  on  for  consideration  upon  the  ap- 
plication of  the  Pere  Marquette  Railway  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Michigan,  and  the  owner  and  operator  of  a  line  of  railway 
largely  within  said  state  but  partly  within  the  State  of  Ohio) ,  ask- 
ing: the  consent  and  authority  of  this  commission  to  issue  and  sell, 
or  pledge  pending -such  sale,  first  mortgage,  series  A,  five  per  cent 
gold  bonds,  due  July  1,  1956,  of  the  principal  sum  of  one  nfiUion, 
six  hundred  and  sixty-three  thousand  dollars  ($1,663,000.00),  the 
proceeds  arising  from  the  sale  thereof,  or  the  moneys  secured  by 


94  Department  Reports 

the  pledge  of  said  bonds,  to  be  applied  toward  the  reimbursement  of 
applicant's  treasury  for  eighty  percentum  of  the  sum  of  $2,079,- 
025.86,  not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  expended  therefrom,  within  the  calendar 
year  1919,  for  net  additions  and  betterments  to  its  property. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  it  appearing  from  the  verified  allegation  in  said  ap- 
plication and  the  sworn  statements  and  exhibits  filed  in  connection 
therewith,  and  other  documentary  evidence  submitted,  that  the  tak- 
ing  of  oral  testimony  herein  is  unnecessary,  the  commission  find.^, 
from  the  pleadings  and  exhibits  filed  herein,  and  for  the  purposes 
of  this  proceeding,  that,  within  the  calendar  year  1919,  the  appli- 
cant expended  from  its  treasury  for  the  construction,  completion, 
extension  and  improvement  of  its  facilities,  the  sum  of  $2,079,- 
025.86,  none  of  which  was  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  and  that  the  issue  of  appli- 
cant's said  bonds  of  the  principal  sum  of  $1,663,000.00  is  reasonably 
required,  and  the  money  to  be  procured  thereby  necessary  for  the 
partial  reimbursement  of  applicant's* treasury  for  the  aforesaid  un- 
capitalized  capital  expenditures,  and  is  satisfied  that  consent  and 
authority  for  the  issue  and  disposition  of  said  bonds  should  be 
granted. 

And  it  appearing  further,  that  of  the  entire  property  of  the  ap- 
plicant, substantially  0.435403  percentum  thereof  is  located  and 
situated  within  the  borders  of  the  State  of  Ohio ;  that  of  the  said 
expenditures  of  $2,079,025.86  aforesaid,  not  to  exceed  the  sum   of 
$11,000.00  was  spent  for  additions  and  betterments  to  applicant's 
railway  property  in  the  State  of  Ohio  (exclusive  of  equipment  oper- 
ated in  said  state  from  time  to  time) ,  and,  that  The  Michigan  Pub- 
lic Utilities  Commission  having  duly  examined  said  account  and 
satisfied  itself  of  the  correctness  thereof,  •  by  order,  made  and  en- 
tered as  of  date  April  16th,  1920,  in  its  proceeding  numbered  r>- 
1037,  has,  pursuant  to  the  law  in  such  case  made  and  provided, 
duly  consented  to  and  authorized  the  issue  and  disposition  of  the 
aforesaid  bonds  by  the  said  Pere  Marquette  Railway  Company, 
without  prescribing  a  minimum  sale  price  therefor,  but  subject  to 
provision  that  'none  of  said  bonds  to  be  sold  or  pledged  by  said  com- 
pany until  the  terms  of  any  proposed  sale  or  pledge  of  said  boTidsj 
have  been  reported  in  detail  to  and  approved  by  this  commission,** 
this  commission  further  finds,  taking  into  consideration  the  cohcUj 
tions  now  obtaining  in  the  financial  markets  and  surrounding  tli^ 
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sale  of  securities,  that  said  bonds  should  be  issued  and  disposed  of 
upon  the  terms  and  subject  to  the  conditions  which  may  hereafter 
be  approved  by  said  The  Michigan  Public  Utilities  Commission.  It 
is,  therefore, 

Ordered,  That  the  said  Fere  Marquette  Railway  Company  be, 
and  hereby  it  is  authorized  to  issue  its  First  Mortgage,  Series  A, 
five  p«r  cent  gold  bonds  of  the  principal  sum  of  one  million,  six 
hundred  and  sixty-three  thousand  dollars  ($1,663,000.00)  in  so  far 
as  it  is  necessary  to  secure  the  approval  of  this  Commission.  It  is 
further 

Ordered,  That  said  bonds,  when  issued,  be  sold,  or  pledged,  as 
may  be  selected  by  the  directors  of  said  corporation,  to  the  best  ad- 
vantage and  at  and  upon  such  terms  as  may,  pursuant  to  its  order 
so  made  and  entered  in  the  premises,  be  approved  by  said  The 
Michigan  Public  Utilities  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale,  or  the  money 
secured  by  pledge  of  said  bonds  be  used  for  the  reimbursement  of 
applicant's  treasury  for  eighty  percentum  of  the  siim  of  $2,079,- 
025.86,  not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  expended  therefrom  for  the  construction, 
completion,  extensions  and  improvement  of  its  facilities  within  the 
calendar  year  1919,  and  for  no  other  purpose  whatsoever.  It  is 
further 

Ordered,  That,  if  upon  further  investigation  or  inquiry  by  this 
Commission,  it  develops  that  any  of  said  sum  of  $2,079,025.86  was 
not  so  expended  within  said  period,  an  equivalent  amount  of  the 
proceeds  of  said  bonds  shaU  be  applied  toward  the  payment  for 
ol^er  net  capital  adc|itions  to  applicant's  facilities  and  property. 
It  is  further 

Ordered,  That  the  applicant  make  verifjed  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
semi-annual  calendar  period  of  the  issue  and  disposition  of  bonds 
under  and  pursuant  to  the  terms  and  conditions  of  this  order,  veri- 
fying the  approval  of  such  issue  by  a  copy  of  the  formal  approval 
thereof  by  said  The  Michigan  Public  Utilities  Commission  and  des- 
ignating the  disposition  of  the  proceeds  of  the  sale,  or  loans  pro- 
cured by  the  pledge  of  said  bonds.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
for  less  than  par  value  thereof  be  amortized  pursuant  to  the  rules 
heretofore  prescribed  by  this  Commission. 


94  Department  Reports 

the  pledge  of  said  bonds,  to  be  applied  toward  the  reimbursement  of 
applicant's  treasury  for  eighty  percentum  of  the  sum  of  $2,079,- 
025.86,  not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  expended  therefrom,  within  the  calendar 
year  1919,  for  net  additions  and  betterments  to  its  property. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  it  appearing  from  the  verified  allegation  in  said  ap* 
plication  and  the  sworn  statements  and  exhibits  filed  in  connection 
therewith,  and  other  documentary  evidence  submitted,  that  the  tak- 
ing of  oral  testimony  herein  is  unnecessary,  the  commission  finds, 
from  the  pleadings  and  exhibits  filed  herein,  and  for  the  purposes 
of  this  proceeding,  that,  within  the  calendar  year  1919,  the  appli- 
cant expended  from  its  treasury  for  the  construction,  completion, 
extension  and  improvement  of  its  facilities,  the  sum  of  $2,079,- 
025.86,  none  of  which  was  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  and  that  the  issue  of  appli- 
cant's said  bonds  of  the  principal  sum  of  $1,663,000.00  is  reasonably 
required,  and  the  money  to  be  procured  thereby  necessary  for  the 
partial  reimbursement  of  applicant's* treasury  for  the  aforesaid  un- 
capitalized  capital  expenditures,  and  is  satisfied  that  consent  and 
authority  for  the  issue  and  disposition  of  said  bonds  should  be 
granted. 

And  it  appearing  further,  that  of  the  entire  property  of  the  ap- 
plicant, substantially  0.435403  percentum  thereof  is  located  and 
situated  within  the  borders  of  the  State  of  Ohio ;  that  of  the  said 
expenditures  of  $2,079,025.86  aforesaid,  not  to  exceed  the  sum  of 
$11,000.00  was  spent  for  additions  and  betterments  to  applicant's 
railway  property  in  the  State  of  Ohio  (exclusive  of  equipment  oi)er- 
ated  in  said  state  from  time  to  time) ,  and,  that  The  Michigan  Pub- 
lic Utilities  Commission  having  duly  examined  said  account  and 
satisfied  itself  of  the  correctness  thereof ,  by  order,  made  and  en- 
tered as  of  date  April  16th,  1920,  in  its  proceeding  numbered  D- 
1037,  has,  pursuant  to  the  law  in  such  case  made  and  provided, 
duly  consented  to  and  authorized  the  issue  and  disposition  of  the 
aforesaid  bonds  by  the  said  Pere  Marquette  Railway  Company, 
without  prescribing  a  minimum  sale  price  therefor,  but  subject  to 
provision  that  'none  of  said  bonds  to  be  sold  or  pledged  by  said  com- 
pany until  the  terms  of  any  proposed  sale  or  pledge  of  said  bonds 
have  been  reported  in  detail  to  and  approved  by  this  commission," 
this  commission  further  finds,  taking  into  consideration  the  condi- 
tions now  obtaining  in  the  financial  markets  and  surrounding  the 
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sale  of  securities,  that  said  bonds  should  be  issued  and  disposed  of 
upon  the  terms  and  subject  to  the  conditions  which  may  hereafter 
be  approved  by  said  The  Michigan  Public  Utilities  Commission.  It 
is,  therefore, 

Ordered,  That  the  said  Pere  Marquette  Railway  Company  be, 
and  hereby  it  is  authorized  to  issue  its  First  Mortgage,  Series  A, 
five  per  cent  gold  bonds  of  the  principal  sum  of  one  million,  six 
hundred  and  sixty-three  thousand  dollars  ($1,663,000.00)  in  so  far 
as  it  is  necessary  to  secure  the  approval  of  this  Commission.  It  is 
further 

Ordered,  That  said  bonds,  when  issued,  be  sold,  or  pledged,  as 
may  be  selected  by  the  directors  of  said  corporation,  to  the  best  ad- 
vantage and  at  and  upon  such  terms  as  may,  pursuant  to  its  order 
so  made  and  entered  in  the  premises,  be  approved  by  said  The 
Michigan  Public  Utilities  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale,  or  the  money 
secured  by  pledge  of  said  bonds  be  used  for  the  reimbursement  of 
applicant's  treasury  for  eighty  percentum  of  the  sum  of  $2,079,- 
025.86,  not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  expended  therefrom  for  the  construction, 
completion,  extensions  and  improvement  of  its  facilities  within  the 
calendar  year  1919,  and  for  no  other  purpose  whatsoever.  It  is 
further 

Ordered,  That,  if  upon  further  investigation  or  inquiry  by  this 
Commission,  it  develops  that  any  of  said  sum  of  $2,079,025.86  was 
not  so  expended  within  said  period,  an  equivalent  amount  of  the 
proceeds  of  said  bonds  shall  be  applied  toward  the  payment  for 
other  net  capital  adc^itions  to  applicant's  facilities  and  property. 
It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
semi-annual  calendar  period  of  the  issue  and  disposition  of  bonds 
under  and  pursuant  to  the  terms  and  conditions  of  this  order,  veri- 
fying the  approval  of  such  issue  by  a  copy  of  the  formal  approval 
thereof  by  said  The  Michigan  Public  Utilities  Commission  and  des- 
ignating the  disposition  of  the  proceeds  of  the  sale,  or  loans  pro- 
cured by  the  pledge  of  said  bonds.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
for  less  than  par  value  thereof  be  amortized  pursuant  to  the  rules 
heretofore  prescribed  by  this  Commission. 
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No  Machinery  was  Afforded  by  the  Collateral  Inheritance  Tax  of 
1904,  for  the  Assessing  of  a  Tax  at  any  other  Time  Than  at 
Death  of  the  Testator.  The  Tax  was  to  Accure  Then  and  Interest 
and  Discount  Periods  Were  Computed  From  That  Date.  This  is 
the  Case  Under  the  New  Law  With  Respect  to  Contingent  Re^ 
mainders  Taxable  at  the  Highest  Possible  Rate.  It  is  not  How- 
ever,  the  Case  With  Respect  to  Remainders  so  Absolutely  Con- 
tingent That  They  Cannot  be  Taxed  at  the  Highest  Possible  Rate, 
but  are  to  be  Taxed  When  They  Come  Into  Possession  and  Enjoy- 
ment, at  Which  Time  the  Tax  is  to  Accrue  and  The  Interest  and 
Discount  Periods  are  to  Commence  to  Run.  Where  the  Succes- 
sions Would  not  Take  Place  Until  the  Happening  of  the  Contin- 
gency, it  is  Believed  That  the  Schedule  of  the  Act  of  1919,  Suf- 
ficiently Manifests  an  Intent  on  the  Part  of  the  Legislature  That 
Such  Successions  Shall  be  Taxable  Under  the  New  Law.  This 
is  as  to  Estates  Where  the  Testator  Died  Prior  to  the  Taking 
Effect  of  the  New  Act.  In  Such  Case  Where  a  Contingent  Es- 
tate is  Based  Upon  the  Death  of  a  Widow,  the  Settlement  of  the 
Tax  Cannot  be  Made  Until  the  Death  of  the  Widow,  at  Which 
Time  it  is  to  be  Worked  Out  Under  the  Old  Collateral  Inheritance 
Tax.  When  the  Tax  is  Settled  the  Valuation  is  to  be  Made  as  of 
the  Death  of  the  Testator. 


No.  1121— (Opinion  Dated  April  1,  1920.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:     I  acknowledge  the  receipt  of  your  letter  of  re- 
cent date,  which  is  quoted  somewhat  fully  as  follows : 

"In  your  opinion  No.  493  addressed  to  the  commission 
and  dated  July  18,  1919,  you  say: 

'Final  opinion  on  the  question  as  to  the  effect  of  the  act 
upon  contingent  remainders  and  executory  devises  of  real 
estate  arising  under  wills  of  decedents  dying  prior  to  June  5, 
1919,  and  not  vesting  until  after  that  date,  is  reserved  for 
further  consideration.' 

A  similar  reservation  also  was  made  as  to 

'Such  gifts  over  upon  contingencies  as  may  not  have 
vested  under  any  possible  theory  of  the  law  at  the  death  of 
the  testator,  and  may  have  vested  after  June  5,  1919.' 
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A  case  has  now  arisen  of  a  decedent  who  died  in  Decem- 
ber, 1918,  leaving  his  entire  estate  in  trust  during  the  life- 
time of  his  widow,  who  is  to  receive  a  net  income  therefrom. 
The  third  item  of  his  will  reads  as  follows : 

*Item  Third:  At  the  death  of  my  wife  it  is  my  will, 
and  I  hereby  direct  my  said  Trustee  to  make  distribution  of 
all  of  my  estate  so  held  by  it  in  trust,  and  to  fully  execute  its 
trust  in  the  following  manner,  to-wit: 

I  hereby  direct  my  said  Trustee  to  distribute  to  my  then 
living  nephew  or  nephews,  the  son  or  sons  of  my  brother  or 
sister  or  both  as  the  case  may  be,  one-half  of  all  my  personal 
property,  including  stocks  and  other  interests,  share  and 
share  alike,  and  to  my  then  living  niece  or  nieces,  daughter 
or  daughters  of  my  brother  or  sister  or  both  as  the  case  may 
be,  the  remaining  one-half  of  all  my  personal  property  includ- 
ing stocks,  share  and  share  alike,  and  to  make  deeds  convey- 
ing to  laid  Hving  nephew  or  nephews  jointly,  an  undivided 
one-half  of  all  my  real  estate  of  which  my  said  trustee  shall 
then  be  seized  in  trust,  and  to  make  deeds  conveying  to  said 
living  niece  or  nieces  jointly,  the  remaining  undivided  one-half 
of  all  my  real  estate  of  which  my  said  trustee  shall  then  be 
seized  in  trust.  In  the  event  that  at  the  time  of  final  distribu- 
tion at  my  wife's  death,  there  should  be  no  living  nephew,  then 
the  whole  estate  shall  be  distributed  and  deeded  to  my  then 
living  niece  or  nieces,  or,  if  at  that  time  there  be  then  no  living 
niece  then  my  whole  estate  shall  be  distributed  and  deeded  to 
my  then  living  nephew  or  nephews,  and  if  at  that  time  there 
shall  be  neither  nephews  or  nieces  surviving  my  .wife,  then 
my  estate  shall  be  distributed  and  deeds  be  made  to  such  heirs 
and  distributees  as  would  take  my  estate  in  that  case  under 
the  laws  of  descent  and  distribution  of  the  State  of  Ohio.' 

The  Commission  desires  your  advice  as  to  whether  or  not 
remainders  created  by  the  item  quoted  are  subject  to  inher- 
itance tax  under  the  act  of  June  5,  1919.  As  the  widow  is 
still  living,  can  settlement  be  made  for  the  tax  on  such  re- 
mainders at  the  present,  or  must  it  be  postponed  until  her 
death  ?  If  made  then,  is  the  tax  to  be  computed  on  the  value 
of  the  estate  as  of  the  date  of  death  of  the  testator,  or  as  of 
the  date  of  final  distribution?" 

The  first  and  most  important  question  which  you  submit  in- 
volves a  construction  both  of  the  will  and  of  the  act  of  June  5, 1919. 
It  appears  that  the  interests  created  by  item  third  are  clearly  con- 
tingent with  respect  to  the  identity  of  the  takers.  The  contingency 
could  only  be  greater  by  introducing  some  element  of  doubt  as  to 
the  amount  to  be  distributed  in  gross,  for  the  amount  to  be  dis- 
tributed to  each  is  contingent  upon  the  number  of  survivors  on  the 
determination  of  the  life  estate.    The  contingency  would  not  be 
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enough  to  prevent  the  immediate  taxation  of  the  interests  at  the 
highest  possible  rate,  because  there  is  certainty  that  there  will  be 
remainders  to  be  taxed.  See  Matter  of  Zborowski,  213  N.  Y.  109, 
construing  sections  similar  to  Section  5343  of  the  General  Code  as 
amended. 

This  conclusion  is  believed  to  be  important  in  the  consideration 
of  the  principal  question,  because  if  the  case  is  one  to  which  the 
section  just  cited  would  apply,  if  it  could  be  made  applicable  at  all; 
and  if  by  reason  of  such  fact  the  tax  would  normally  under  the  new 
law  accrue  and  be  payable  upon  the  death  of  the  testator,  we  have 
an  absurdity  which  is  almost  conclusive  evidence  that  the  new  law 
was  not  intended  to  apply  to  such  case.  Consideration  may  be 
given  in  this  connection  to  the  following  provisions  of  the  statutes 
which  are  immediately  involved : 

''Section  6336.  Taxes  levied  under  this  subdivision  of 
this  chapter  shall  be  due  and  payable  at  the  time  of  the  sUc- 
cessi(m,  except  as  herein  otherwise  provided,  ♦  *  ♦  .  Taxes 
upon  the  succession  to  any  estate  or  property,  *  *  *  dependent 
or  determinable  upon  the  happening  of  any  contingency  *  *  *, 
and  not  vested  at  the  death  of  the  decedent,  by  reason  of 
which  the  actual  market  value  thereof  cannot  be  ascertained 
at  the  time  of  such  death  *  *  *  shall  accrue  and  become  due 
and  payable  when  the  persons  or  corporation  then  beneficially 
entitled  thereto  shall  come  into  actual  possession  or  enjoy- 
ment thereof.  *  *  *  ." 
* 

"Section  5343.  When,  upon  any  succession,  rights,  in- 
terests, or  estates  of  the  successors  are  dependent  upon  con- 
tingencies or  conditions  whereby  they  may  be  wholly  or  in 
part  created,  defeated,  extended  or  abridged,  a  tax  shall  be 
imposed  upon  such  successions  at  the  highest  rate  of  which, 
on  the  happening  of  any  such  contingencies  or  conditions, 
would  be  possible  *  *  *  and  such  taxes  shall  be  due  and  i>ay- 
able  forthwith  out  of  the  property  passing,  *  *  *  ;  but  on  the 
happening  of  any  contingency  whereby  the  said  property,  or 
any  part  thereof,  passes  so  that  ultimate  succession  would  be 
exempt  *  *  *  or  taxable  at  a  rate  less  than  so  imposed  and 
paid,  the  successor  shall  be  entitled  to  a  ref  under  *  ♦  *  ." 

These  two  statutes  must  be  construed  together,  as  they  are 
obviously  not  intended  to  be  contradictory.  The  first  of  them  is 
clearly  intended  to  apply  only  when  the  second  cannot  be  applied. 
The  second  cannot  be  applied  when  the  value  of  the  estates  that 
would  fall  in  upon  the  happening  of  any  of  the  contingencies  so  as 
to  produce  taxation  at  the  highest  possible  rate  cannot  be  immed- 
iately determined.    In  that  event,  the  first  of  the  two  sections  ap- 
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plies  and  justifies  and  commands  the  i)ostponement  of  the  accrual 
of  the  tax. 

It  has  been  previously  stated  that  had  the  testator  died  sub- 
sequently to  June  5,  1919,  the  contingent  interests  created  by  the 
item  of  his  will  quoted  in  your  letter  would  have  been  presently 
taxable  at  the  highest  possible  rate,  there  being  no  contingency 
which  would  affect  the  market  value  of  the  successions  which  could 
possibly  occur.  But  he  died  some  time  prior  to  June  5,  1919,  when 
amended  Section  5343  was  not  in  effect,  so  that  it  appears  rather 
clear  that  this  particular  will  presents  a  case  to  which  the  new  in- 
heritance tax  law  cannot  have  any  application.  This  conclusion 
is  not  changed,  in  the  opinion  of  this  department,  by  consideration 
of  the  schedule  of  the  new  act,  wherein  it  is  provided,  inter  alia, 
that 

"all  successions  occurring  subsequently  to  the  approval  of 
this  act  shall  be  affected  by  and  taxable  under  it,  whether  the 
death  of  the  decedent  occurred  prior  to  its  approval  or  not, 
unless  a  tax  has  already  accrued  thereon  under  the  provisions 
of  the  original  sections  hereby  amended." 

The  reason  for  this  conclusion  lies  in  the  fact  that  the  word 
"successions"  occuring  in  this  part  of  the  schedule  must  be  taken 
in  the  sense  established  by  the  preceding  provisions  of  the  act  in 
which  it  is  found.  Successions  immediately  taxable  at  the  highest 
possible  rate  would  therefore  have  to  be  held  to  have  "occurred," 
not  "subsequently  to  the  approval  of  this  act,"  but  "prior  to  the 
approval  of  this  act,"  where  the  testator  died  prior  to  the  approval 
of  the  act.  This  is  so  even  though  it  might  be  argued  and  demon- 
strated that  in  some  senses  at  least  the  tax  payable  under  the  old 
collateral  inheritance  tax  law  had  not  perfectly  "accrued"  on  June 
5, 1919  because  of  the  lack  of  machinery  in  that  law  for  the  immed- 
iate taxation  at  the  highest  possible  rate  of  remainders  contingent 
in  respect  of  the  person.  So  far  as  the  old  law  is  concerned,  all 
taxes  under  it  accrued  in  theory  as  of  the  death  of  the  testator. 
So  that  effect  of  this  holding  will  not  be  exempt  the  succession 
from  taxation  altogether  but  to  subject  the  remainders  to  taxation 
under  the  old  law  when  it  shall  be  i)OSsible  under  that  law  to  im- 
pose the  tax. 

In  short,  the  case  which  the  Commission  submits  is  not  one 
of  the  kinds  of  cases  which  may  raise  ultimately  the  question  re^ 
served  in  the  former  opinion.  These  gifts  over  are  not  such  as 
"may  not  have  vested  under  any  possible  theory  of  the  law  at  the 
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death  of  the  testator."  Such  a  case  will  arise  when  the  nature  of 
the  contingency  is  such  as  to  make  it  impossible  to  apply  Section 
5343  of  the  new  law.  Having  given  some  consideration  to  this 
question,  I  take  this  occasion  to  answer  it  as  an  abstract  question. 

The  only  authority  which  is  given  in  any  of  the  books  for  hold- 
ing that  an  inheritance  tax  law  can  never  affect  any  succession 
occuring  by  reason  of  a  death  which  has  taken  place  prior  to  the 
time  when  the  law  goes  into  effect  is  the  case  of  Executors  of 
Eury  V.  The  State,  72  0.  S.,  448.  The  syllabus  in  that  case  does  lay 
down  the  rule  that  the  inheritance  tax  law  of  1904  "applies  only  to 
such  rights  arising  on  a  death  occuring  on  or  subsequently  to  that 
day."  This  syllabus,  however  correct  it  may  be  as  a  statement  in 
the  nature  of  an  interpretation  of  the  act  of  1904,  embodies  a  pro- 
position broader  than  the  necessities  of  the  case  required.  The 
facts  as  given  by  the  reporter  were  that  the  gift  over,  which  did 
not  take  full  effect  until  after  the  law  went  into  effect,  was  made  to 
living  children  and  "to  issue  of  such  *  ♦  ♦  children  as  may  then  be 
dead  as  the  parent  would  have  if  living  in  fee  simple  in  equal 
rights." 

Technically,  there  might  have  been  a  failure  of  issue  of  the 
deceased  children.  The  court,  per  Summers,  J.,  seemed  to  think, 
however,  that  the  estates  over  were  vested,  saying  at  p.  454 : 

"We  probably  should  conclude  that  they  are  vested  though 
some  of  them  were  defeasible.  For  it  is  the  rule  no  longer 
that  where  there  is  no  gift  but  by  a  direction  to  pay  or  divide 
and  pay,  at  a  future  time,  or  on  a  given  event,  the  vesting 
will  be  postponed  until  after  that  time  has  arrived,  or  that 
event  has  happened,  but  the  test  is  the  reason  for  the  post- 
X)onement,  and  if  that  was  that  the  property  had  been  given 
to  another  for  life  the  bequest  vested." 

It  seems  clear,  therefore,  that  the  court  was  of  the  opinion 
that  the  devises  or  bequests  over  involved  in  the  case  before  it  had 
actually  vested  prior  to  the  passage  of  the  law  of  1904. 

But,  waiving  this  ground  of  distinction,  it  further  appears  that 
the  conclusion  that  the  act  could  not  apply  to  any  interests  ulti- 
mately arising  under  the  will  of  a  person  dying  prior  to  the  passage 
of  the  act  was  predicated  upon  the  language  of  the  act  itself.  This 
appears  from  that  part  of  the  opinion  of  Summers,  J.,  which  is  as 
follows : 

"Such  clearly  appears  to  have  been  the  legislative  intent, 
for  not  only  is  the  act  not  expressly  made  retroactive  but  its 
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words  are  all  prospective.  The  right  to  inherit  shall  be  taxed. 
The  tax  shall  become  due  and  payable  immediately  upon  the 
death  of  the  decedent,  and  shall  at  once  become  a  lien  upon 
said  property,  and  if  not  paid  within  one  year  after  the 
death  of  the  decedent  interest  at  six  per  cent,  is  to  be  col- 
lected, and  if  prior  to  the  expiration  of  one  year  a  discount  of 
one  per  cent,  per  month  shall  be  allowed,  and  all  administra- 
tors, executors  and  trustees  shall  be  liable  for  all  such  taxes. 
Other  provisions  that  would  be  difficult  of  application  if  the 
act  is  retroactive  are  contained  in  it,  so  that  it  would  be  un- 
reasonable to  conclude  that  the  legislature,  in  the  absence 
of  any  suitable  provisions  for  a  retroactive  operation  of  the 
act,  intended  it  so  to  operate." 

No  machinery  was  afforded  by  the  act  of  1904  for  the  assess- 
ment of  a  tax  at  any  other  time  than  at  the  death  of  the  testator. 
The  tax  was  to  accrue  then,  and  interest  and  discount  periods  were 
computed  from  that  date.  This  is  the  case  under  the  new  law 
with  respect  to  contingent  remainders  taxable  at  the  highest  pos- 
sible rate.  It  is  not,  however,  the  case  with  respect  to  remainders 
so  absolutely  contingent  that  they  cannot  be  taxed  at  the  highest 
possible  rate  but  ar6  to  be  taxed  when  they  come  into  possession  and 
enjoyment,  at  which  time  the  tax  is  to  accrue  and  the  interest  and 
discount  periods  are  to  commence  to  run.  Therefore,  the  reasoning 
in  Executors  of  Eury  v.  The  State  does  not  apply,  inasmuch  as  the 
succession  in  the  case  now  imagined  would  not  take  place  until  the 
happening  or  the  contingency,  it  is  believed  that  the  schedule  of  the 
act  of  1919,  and  particularly  that  part  of  it  which  has  been  quoted, 
sufficiently  manifests  an  intent  on  the  part  of  the  legislative  that 
such  successions  shall  be  taxable  under  the  new  law. 

The  answer  above  given  to  the  principal  question  submitted 
by  the  Commission  makes  necessary  the  following  answers  to  the 
remaining  questions: 

Settlement  for  the  tax  cannot  be  made  until  the  death  of  the 
widow,  at  which  time  it  is  to  be  worked  out  under  old  collateral 
inheritance  tax  law. 

When  the  tax  is  settled  the  valuation  is  to  be  made  as  of  the 
death  of  the  testator,  as  there  is  nothing  in  the  old  law  like  there  is 
in  the  act  of  1919  providing  for  a  valuation  as  of  the  date  when 
the  estates  come  into  possession  and  enjoyment  under  certain 
circumstances  and  for  certain  purposes. 
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Where  the  Highway  Commissioner  Has  CaUed  a  Meeting  of  County 
Surveyors  Under  Authority  of  Section  1185-1  General  Code,  and 
Such  Meeting  is  Attended  by  Deputy  County  Surveyors,  the  Ex- 
penses of  Such  Deputies  Cannot  be  Allowed  by  the  County  Com- 
missioner. 

No.  1140— (Opinion  Dated  April  9,  1920.) 

Hon.  Victor  L.  Mansfield,  Prosecuting  Attorney,  Defiance,  Ohio. 

Dear  Sir:    You  have  recently  written  to  this  department  as 

follows : 

"Herewith  I  am  enclosing  a  copy  of  a  notice  sent  to  Mr.  F. 
C.  Blue,  Surveyor  of  Defiance  County,  Ohio,  by  Hon.  A.  R. 
Taylor,  State  Highway  Commissioner.  In  connection  with  the 
same,  I  would  like  to  have  your  opinion  as  to  whether  or  not 
the  deputies  in  the  surveyor's  office  are  entitled  to  their 
necessary  expenses  attending  the  meeting  called  by  the  State 
Highway  Commissioner?  Three  deputies  from  the  County 
Surveyor's  office  attended  this  meeting  and  have  filed  state- 
ments for  their  necessary  expenses  in  connection  therewith, 
and  the  question  has  come  up  whether  or  not  such  expenses 
may  be  allowed  by  the  County  Commissioners.  I  will  kindly 
ask  that  you  render  an  opinion  covering  this  point. 

The  County  Surveyor  also  attended  this  meeting.  You  will 
observe  that  in  the  notice  sent  by  the  Highway  Commis- 
sioner, he  states  that  he  would  be  pleased  to  have  the  chief 
road  enginees  of  each  department  present  at  the  meeting." 

With  your  letter  you  sent  copy  of  the  letter  of  the  state  high- 
way commissioner  directed  to  your  county  surveyor  under  date 
January  14,  1920,  from  which  is  quoted  the  following: 

"As  nor  authority  given  in  Section  1185-1  of  the  (Jeneral 
Code,  I  haye  decided  to  have  a  meeting  of  the  county  sur- 
veyors of  the  State  on  the  evening  of  January  21, 1920.  Also 
would  be  pleased  to  have  the  chief  road  engineer  of  each  de- 
partment present  at  the  meeting." 

Said  Section  1185-1,  as  appearing  in  108  0.  L.,  Part  1,  at  page 
481,  reads  as  follows: 

"The  state  highway  commissioner  is  authorized  to  call 
the  county  surveyors  together  once  each  year,  for  the  purpose 
of  conducting  a  conference  or  school  in  which  the  best 
methods  of  road  building  and  other  matters  may  be  discussed, 
and  at  which  instructions  may  be  given  to  said  county  sur- 
veyors pertaining  to  their  work,  by  the  state  highway  com- 
missioner, or  by  another  person  designated  by  him  for  that 
purpose.  Nothing  herein  shall  prevent  the  state  highway  com- 
missioner from  calling  any  county  surveyor  into  a  conference 


ATTORNEY  GENERAL  103 

at  any  time  for  any  purpose  connected  with  his  official  duties, 
and  such  county  surveyor  shall  receive  his  actual  necessary 
expenses  in  addition  to  his  salary  in  attending  such  school  or 
conference.  Instead  of  a  conference  or  school,  the  state  high- 
way commissioner  may  hold  conferences  or  schools  in  various 
sections  of  the  state  for  the  convenience  of  the  surveyors  in 
such  sections." 

It  will  be  seen  that  this  section  does  not  give  authority  to  the 
state  highway  commissioner  to  include  deputy  county  surveyors  in 
his  call  for  the  meeting, — the  statute  has  reference  only  to  a  meet- 
ing of  county  surveyors ;  hence,  so  far  as  the  meeting  in  question 
is  concerned,  there  is  no  authority  in  said  Section  1185-1  for  pay- 
ment of  the  expenses  of  the  deputy  county  surveyors  in  attending 
it,  and  if  such  authority  exists  at  all  it  must  be  found  elsewhere 
than  in  said  section. 

The  only  other  provision  of  law  which  has  been  found  having 
a  bearing  on  the  matter  is  Section  2786  General  Code,  reading  as 
follows : 

"The  county  surveyor  shall  keep  his  office  at  the  county 
seat  in  such  room  or  rooms  as  are  provided  by  the  county 
commissioners  which  shall  be  furnished  with  all  necessary 
cases  and  other  suitable  articles,  at  the  expense  of  the  county, 
such  office  shall  also  be  furnished  with  all  tools,  instruments, 
books,  blanks  and  stationery  necessary  for  the  proper  dis- 
charge of  the  official  duties  of  the  county  surveyor.  The  cost 
and  expense  of  such  equipment  shall  be  allowed  and  paid  from 
the  general  fund  of  the  county  upon  the  approval  of  the  county 
commissioners.  The  county  surveyor  and  each  assistant  and 
deputy  shall  be  allowed  his  reasonable  and  necessary  expenses 
incurred  in  the  performance  of  his  official  duties." 

Is  the  last  sentence  of  this  section  broad  enough  to  vest  in  the 
county  commissioners  authority  to  allow  the  deputy  surveyors 
their  expenses  incurred  in  attending  the  meeting  you  mention  ? 

The  general  subject  of  payment  of  traveling  expenses  was 
dealt  with  at  length  in  an  opinion  of  this  department  (No.  85j  of 
date  of  March  1,  1919,  copy  of  which  is  enclosed  for  your  infor- 
mation. You  will  note  that  the  general  tenor  of  Ohio  authority  as 
summarized  in  said  opinion  is  that  public  funds  cannot  be  used  for 
the  payment  of  traveling  expenses  except  in  cases  where  the  in- 
curring and  payment  of  such  expenses  are  clearly  authorized  by 
statute.  Possibly  as  clear  an  expression  of  the  law  as  may  be  found 
in  that  connection  is  as  set  forth  in  the  first  paragraph  of  the  syl- 
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labus  in  the  case  of  Jones,  Auditor  v.  Commissioners,  57  0.  S., 

189,  Bs  follows: 

"The  board  of  county  commissioners  represents  the 
county,  in  respect  to  its  financial  affairs,  only  so  far  as  author- 
ity is  given  to  it  by  statute.  It  may  pass  upon  and  adjudicate 
claims  against  the  county  for  services  in  a  matter,  which, 
under  the  statutes,  may  be  the  subject  of  a  legal  claim 
against  the  county.  But  is  it  without  jurisdiction  to  enter- 
tain or  adjudicate  claims  which  in  themselves  are  wholly  il- 
legal and  of  such  a  nature  as  not  to  form  the  subject  of  a 
valid  claim  for  any  amount.  And  an  attempt  by  the  board  to 
allow  a  claim  of  such  character  will  not  bind  the  county." 

Recurring  to  the  last  sentence  of  Section  2786  it  is  of  couj:se 
plain  that  there  is  a  well  defined  field  of  official  duties  of  deputy 
county  surveyors.  Their  activities  take  them  to  all  parts  of  the 
county,  and  in  traveling  about  they  are,  of  course,  under  an  ex- 
pense. There  would  seem  to  be  little  doubt  that  it  is  to  such  ex- 
penses as  these  that  the  sentence  in  question  refers.  Perhaps  also 
the  statute  is  broad  enough  to  cover  the  expenses  of  a  deputy  sur- 
veyor incurred  in  a  trip  to  Columbus  if  such  trip  is  made  at  the  re- 
quest of  the  state  highway  commissioner  in  connection  with  a  spe- 
cific road  improvement.  (See  Opinion  November  3,  1917,  Opinions 
of  Attorney  General,  1917,  Vol.  III.  page  2017.)  However,  this 
last  matter  is  mentioned  only  for  purposes  of  illustration,  and  is 
not  here  passed  upon.  It  is  sufficient  to  say  that  we  are  not  at 
liberty  to  put  any  broader  construction  upon  the  terms  of  Section 
2786  than  fairly  represents  the  intent  of  the  legislature. 

Under  these  circumstances,  and  in  view  of  the  fact  that  above 
quoted  Section  1185-1  mentions  county  surveyors  only,  the  con- 
clusion is  inevitable  that  attendance  at  the  meeting  in  question  is 
not  such  an  activity  of  the  deputy  county  surveyors  as  would  come 
within  the  i)erformance  of  their  official  duties.  This  being  true, 
there  is  no  legal  basis  afforded  the  county  commissioners  for  the 
allowance  of  such  expenses. 


SUPREME  COURT 

The  State,  ex  rel.  The  Marble  Cliff  Quarries  Co.,  v.  Watts  et  al. 
Suretyship — Contractor's  Bond — State  Highway   Commissioner — 
Section  1203,  General  Code  (103  O.  L.,  456)— Mandatory  and 
Permissive  Provisions^-^Indemnity   Favoring   Materialmen   and 
Laborers.  

1.  Section  1203,  General  Code  (103  0.  L.  456)  relating  to  the  procurement  of 
a  bond  by  the  state  highway  commissioner,  contained  two  provisions:  one 
mandatory,  requiring  a  bond  conditioned  that  the  contractor  should  perform 
the  terms  of  the  contract;  another  permitting  the  inclirsion  therein  of  a 
provision  for  indemnity  against  liens  and  claims  for  material  and  labor 
furnished  in  the  construction  of  the  improvement.  These  provisions  of  the 
act  did  not  deprive  the  commissioner  of  the  power  to  include  in  said  bond  a 
clause  for  payment  of  claims  accruing  to  materialmen  and  laborers  on  ac- 
count of  the  construction  of  said  improvement 

2.  Such  included  clause,  since  not  prohibited,  is  justified,  being  witl^in  the 
purpose  and  scope  of  that  provision  of  the  act  which  permits  the  commis- 
sioner to  include  in  the  bond  a  provision  for  indemnity  against  liens  and 
claims  for  material  and  labor  furnished. 

(No.  16293-«-Decided  December  9,  1919.) 

Error  to  the  Court  of  Appeals  of  Franklin  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  M.  Raymund  and  Mr.  E.  D.  Howard,  for  plaintilf 
in  error. 

Mr.  M.  L.  Boyd  arid  Messrs.  Webber,  McCoy  &  Jones  for  de- 
fendant in  error. 

Jones,  J.  This  is  an  action  on  a  bond  given  by  the  sureties  of 
Carl  M.  Watts  to  the  State  of  Ohio,  insuring  the  faithful  perform- 
ance of  a  contract,  by  the  terms  of  which  Watts  agreed  to  construct ' 
a  certain  section  of  a  road  in  Clermont  county,  Ohio.  The  Marble 
Cliff  Quarries  Company,  which  furnished  the  material  for  the  con- 
struction, sought  to  recover  from  the  sureties  an  unpaid  balance 
for  materials  furnished  to  Watts. 

By  action  of  the  trial  court  the  name  of  the  state  was  elimi- 
nated, and,  after  proper  amendment  the  case  was  allowed  to  pro- 
ceed to  trial  with  the  Quarries  Company  as  plaintiff.  Upon  the 
trial  by  direction  of  the  court,  a  verdict  was  rendered  in  favor  of 
the  defendants.  Judgment  on  that  verdict  was  affirmed  by  the 
court  of  appeals,  whereupon  error  was  prosecuted  to  this  court. 

Elxcept  for  one  feature  of  the  case  presented  here,  this  case 
could  be  reversed  on  the  authority  of  The  Royal  Indemnity  Com- 
pany of  New  York  v.  The  Northern  Ohio  Granite  and  Stone  Com- 
pany, ante. — ,  Decided  at  the  present  term. 

The  defendants  in  error  contend  that  the  Highway  Commis- 
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sioner  exceeded  his  authority  by  incorporating  in  the  bond  a  pro- 
vision neither  required  nor  permitted  by  the  statute,  to  the  effect 
that  Watts  should  ''pay  all  claims  that  may  after  the  date  hereof 
accrue  in  favor  of  sub-contractors,  materialmen  and  laborers  on 
account  of  the  construction  of  said  road."  It  is  further  insisted 
that,  under  the  familar  m^xim  expressio  unius,  the  grant  of  the 
permissive  power  expressed  in  the  statute  necessarily  withheld 
other,  not  specifically  named. 

At  the  time  of  the  execution  of  said  bond,  Section  1203,  Gen- 
eral Code  (103  0.  L.,  456),  then  in  force,  required  the  Highway 
(Commissioner  to  procure  a  bond  in  an  amount  not  exceeding  150% 
of  the  contract  price,  insuring  the  performance  of  the  work.  The 
act  also  provided  that  the  bond  might  "include  indemnity  against 
liens  and  claims  for  material  and  labor  furnished  in  the  construc- 
tion of  the  improvement,"  but  contained  no  provision,  either  mand- 
atory or  permissive,  relating  to  the  payment  of  claims  accruing  in 
favor  of  materialmen  and  laborers.  The  statute  cast  upon  the 
Highway  Commissioner  the  duty  of  protecting  the  state  and 
county  against  liens  or  claims  for  material  or  labor.  By  incorpor- 
ating a  provision  in  the  bond  for  the  payment  of  claims  of  that 
class,  this  purpose  was  accomplished,  for  the  reason,  that,  if  such 
claims  were  paid,  the  state  and  county  would  be  indemnified  against 
such  claims  or  liens  if  the  statute  then  or  thereafter  provided  liens 
against  a  public  work.  The  Highway  Commissioner  employed  a 
method  which  was  within  the  purpose  and  scope  of  the  statute,  and 
which  was  not  thereby  prohibited.  The  State  Highway  Commis- 
sioner, therefore,  had  authority  to  incorporate  the  provision  in 
question,  and  the  bond  is  a  statutory  bond. 

The  principle  here  announced  is  supported  by  the  case  of 
Henry  et  al.  v.  Ankrim,  39  W.  L.  B.,  78,  affirmed  by  the  supreme 
court,  without  opinion,  57  Ohio  St.,  665.  That  case  involved  a  con- 
tract for  the  construction  of  a  turnpike  in  Lawrence  county,  Ohio. 
The  statute  then  in  force  (Section  4771,  Revised  Statutes)  pro- 
vided that  the  contractor  should  give  bond  "with  sufficient  sureties, 
for  the  performance  of  his  contract,  payable  to  the  county  commis- 
sioners, for  the  use  and  benefit  of  the  county."  This  was  the  only 
authorization  imposed  upon  the  county  commissioners  and  it  was 
made  mandatory  by  the  statute.  However,  the  contractor  entered  • 
into  a  bond  with  the  commissioners  of  Lawrence  county,  which  con- 
tained a  provision  that  he  should  "pay  all  just  and  legal  claims  for 
labor  and  material  which  will  become  due  and  chargeable  under 
this  contract,"  etc. 
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The  same  contention  was  made,  in  that  case  as  in  this,  that  the 
county  commissioners  exceeded  their  statutory  powers  by  the  in- 
clusion of  provisions  in  the  bond  for  the  payment  of  labor  and  ma- 
terial, whereas  the  statute  had  expressly  provided  what  terms  the 
bond  should  contain.  The  circuit  court  sustained  the  clause  in  the 
bond  and  permitted  material  men,  who  supplied  the  contractor  with 
materials,  to  recover.  The  principle  announced  in  that  case  is  ap- 
plicable to  this.  The  fact  that  the  statute  under  consideration  em- 
powered the  highway  commissioner  to  include  a  provision  for  the 
protection  of  the  state  and  county  did  not  deprive  him  of  the  right 
to  incorporate  a  clause  which  effectuated  that  purpose,  although 
indirectly. 

It  was  developed  by  the  record  that  a  part  of  the  material  fur- 
nished Watts  by  the  Quarries  Company  for  the  construction  of  the 
road  was  diverted  by  Watts  to  other  purposes.  The  material  so 
diverted  was  supplied  to  Watts  as  the  principal  contractor  "on 
account  of  the  construction  of  said  road,"  and  the  diversion  neither 
relieved  Watts  from  his  liability  to  the  materialmen  nor  the  sure- 
ties from  their  liability  for  the  payment  of  claims  accruing  in  favor 
of  such  materialmen. 

The  judgments  of  the  court  of  common  pleas  and  the  court  of 
appeals  are  reversed  and  the  cause  remanded  to  the  former  for 
further  proceedings  in  accordance  with  this  opinion. 

Judgments  reversed. 

Nichols,  C.  J.,  Matthias,  Johnson,  Wanamaker  and  Robinson, 
JJ.,  concur.  


SYLLABI  OF  REPORTED  CASES. 

No.  16346— George    H.  Phelps,    on 
behalf  of  The  City  of  Findlay,  vs.  The 
Logan  Natural  Gas  &  Fuel  Co.  and 
The  City  of  Findlay. 
Merrell,  J. 

1.  Pending  the  term  of  a  gas-rate 
ordinance  passed  by  the  council  of  a 
municipality  and  accepted  by  the  gas 
company,  it  is  competent  for  the  par- 
ties to  modify  or  abrogate  by  mutual 
agreement  the  contract  thus  entered 
into. 

2.  Where  the  council  of  a  munici- 
pality has  determined  by  ordinance 
the  rates  to  be  charged  consumers  of 
gas  for  an  ensuing  period  of  ten 
years,  and  the  gas  company  has  ac- 
cepted the  provisions  of  such  ordi- 
nance, an  ordinance  passed  four 
years  later  and  also  accepted  by  said 
company,  providing  for  an  immediate 


increase  in  the  rates  to  be  charged, 
is  a  valid  exercise  of  municipal  pow- 
er, and  constitutes  a  binding  contract 
between  the  municipality  and  the  gas 
company,  abrogating  and  superseding 
the  prior  gas-rate  ordinance. 

3.  A  taxpayer  of  a  municipality 
has  no  vested  interest  in  a  contract 
between  the  municipality  and  a  gas 
company  for  the  supply  of  gas  to  con- 
sumers at  specified  rates  for  a  defi- 
nite term,  such  as  will  entitle  him  to 
maintain  an  action  for  specific  per- 
formance of  such  contract  after  the 
same  has  been  abrogated  by  agree- 
ment duly  entered  into  between  the 
municipality  and  the  gas  company. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias, 
Johnson  and  Robinson,  JJ.,  concur. 


No.  16444 — Edward  W.  Edwards  v. 
John    M.    Matthews.     Error     to     the 
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Court  of  Appeals  of  Gallia  county. 
Robinson,  J. 

A  record  of  a  county  board  of  edu- 
cation which  discloses  the  motion, 
the  name  of  the  member  of  the  board 
making  the  motion  and  the  result  of 
the  vote  upon  the  motion,  is  a  sub- 
stantial compliance  with  Section 
4732,  General  Code. 

Judgment  reversed. 

Nichols,  C.  J.,  Jones,  Matthias, 
Johnson,  Wanamaker  and  Merrell, 
JJ,,  concur.        

No.  16512— The  State  ex  rel.  City 
of  Toledo  V.  Charles  F.  Weiler  et 
al.,  as  the  Commission  of  Publicity 
and  Efficiency  of  the  City  of  Toledo. 
In  mandamus. 
Matthias,  J. 

1.  Municipalities  of  the  state  are 
empowered  by  constitutional  provi- 
sion to  acquire  any  public  utility,  the 
product  or  service  of  which  is  to  be 
supplied  to  the  municipality  or  its  in- 
habitants, and  they  may  issue  bonds 
to  raise  money  for  such  purpose, 
pledging  the  general  credit  of  the 
municipality  to  their  payment. 

2.  Grant  of  power  from  the  legis- 
lature is  not  a  prerequisite,  and  under 
the  provisions  of  Section  13,  Article 
XVIII  of  the  State  Constitution,  the 
indebtedness  which  may  be  incurred 
for  such  purpose  is  subject  only  to 
the  limitation  prescribed  by  the  legis- 
lature as  to  the  extent  of  general  tax 
levies  and  the  aggregate  amount  of 
indebtedness  that  may  be  incurred  for 
all  local  purposes. 

3.  Each  municipality  assumes  re- 
sponsibility consonant  with  the  au- 
thority conferred,  and  is  not  only  per- 
mitted but  required  to  determine  for 
itself  the  portion  of  its  taxing  and 
debt  incurring  power  which  shall  be 
used  for  any  authorized  municipal 
purpose,  within  such  constitutional 
and  legislative  limitation. 

Writ  allowed. 

Nichols,  C.  J.,  Jones,  Johnson, 
Wanamaker,  Robinson  and  Merrell, 
JJ.,  concur.        

No.   16243 — ^Van  Jackson     v.     The 
State  of  Ohio.    Error  to  the  Court  of 
Appeals  of  Hamilton  county. 
Robinson,  J. 

1.  To  warrant  a  conviction  of  man- 
slaughter, on  account  of  the  uninten- 
tional killing  of  a  human  being  by  the 
operation  of  a  motor  vehicle  in  viola- 
tion of  a  valid  statute,  the  violation 
of  such  statute  must  have  been  the 
proximate  cause  of  death. 


2.  In  such  a  prosecution  a  charge 
of  the  court,  which  eliminates  from 
the  consideration  of  the  jury  the 
question  of  proximate  cause,  is  preju- 
dicial and  reversible  error. 

Judgment  reversed. 

Jones,  Matthias,  Johnson  and  Mer- 
rell, JJ.,  concur. 

No.  16515 — The  State  ex  rel,  Lewis 
Voight,  Jr.,  V.   William    H.  Lueders, 
Judge  of  the  Probate  Court  of  Ham- 
ilton county.    In  prohibition. 
Jones,  J. 

1.  In  proceedings  to  sell  the  real 
estate  of  a  decedent  to  pay  debts,  the 
jurisdiction  of  the  probate  court  is 
limited  by  statute.  Section  10783, 
General  Code,  and  it  is  not  author- 
ized, on  distribution  of  the  proceeds 
in  such  proceeding,  to  render  a  per- 
sonal judgment  against  a  legatee  of 
the  estate,  who  has  been  made  a 
party  thereto. 

2.  The  writ  of  prohibition  does  not 
lie  to  prevent  the  ministerial  act  of 
a  probate  judge,  acting  as  clerk  ez- 
officio,  issuing  an  execution  upon  a 
judgrment  in  his  court,  since  such  act 
does  not  involve  judicial  nor  quasi- 
judicial  functions. 

3.  When  and  execution  issued 
against  a  party,  is  not  warranted  by 
a  judgment  of  the  probate  court, 
ample  remedy  is  supplied  the  aggriev- 
ed party,  by  application  to  the  court, 
to  set  aside  the  writ,  or  by  proceed- 
ings in  injunction. 

Writ  denied. 

Nichols,  C.  J.,  Matthias,  Johnson, 
Wanamaker,  Robinson  and  Merrell, 
J  J.,  concur.. 

No.  16378 — Pennsylvania  Company 
V.  Michael  Hart.  Certified  by  the 
Court  of  Appeals  of  Cuyahoga  county. 
Robinson,  J. 

1.  It  is  error  for  the  trial  court  in 
his  charge  to  the  jury  to  charge  the 
doctrine  of  "last  clear  chance"  where 
there  is  no  evidence  tending  to  prove 
a  state  of  facts  bringing  the  case 
within  the  rule. 

2.  A  withdrawal  from  the  consid- 
eration of  the  jury  of  the  portion  of 
the  "statement  of  claim"  charging 
negligence  within  the  rule  of  the  "last 
clear  chance"  does  not  automatically 
withdraw  instructions  theretofoir<| 
given  to  the  jury  upon  that  subject. 

Judgment  reversed. 

Jones,  Matthias,  Johnson  and  Mer- 
rell, JJ.,  concur.  Wanamaker,  J., 
dissents. 


SECRETARY  OF  STATE 


NEW  CORPORATIONS. 

The  Wellington  Mills  &  Elevators 
Co.^  Wellington,  $475,000.  C.  U.  Rech- 
steiner,  L.  G.  Bradstock,  R.  H.  Rice, 
H.  Segert,  Lee  Stroup. 

The  Cleveland  Film  Exchange 
Building  Co.,  Cleveland,  $375,000.  G. 
T.  Bauder,  J.  R.  Robinson,  T.  M.  La- 
velle,  T.  A.  Gillespie,  A.  F.  Gaughan. 

The  Gille  Realty  Co.,  Akron,  $50,- 
000.  M.  Gille,  C.  Gille,  J.  W.  Gille,  D. 
Becker,  Anna  Aven. 

The  Amanda  Farmers  Exchange 
Co.,  Amanda,  $50,000.  F.  A.  Schaef- 
fer,  M.  Palm,  W.  S.  Madden,  L.  C. 
Trout,  I.  E.  Alspaugh,  C.  E.  Ruff. 

The  Hawser  Manufacturing  Co. 
(cords),  Cleveland,  $10,000.  E.  C. 
Foss,  W.  H.  FuUington,  T.  M.  Wil- 
liams, I.  T.  Burton,  G.  A.  Groot. 

The  International  Trade-Mark  Bu- 
reau Co.,  Cleveland,  $1,000.  J.  A. 
Bommhardt,  E.  A.  Canning,  H.  A. 
Thompson,  E.  F.  Bohm,  M.  F.  Cox. 

The  Lillian  Realty  Co.,  Cleveland, 
$10,000.  L.  P.  Koblitz,  W.  B.  Cohen, 
A.  Koblitz,  M.  Holben,  F.  R.  Cohen.    . 

The  Oscar  A.  Hoffman  &  Bro.  Co., 
Cincinnati,  $50,000  (drug  supplies). 
O.-A.  Hoffman,  E.  J.  Hoffman,  R.  H. 
Gerhard,  E.  R.  Hoffmann,  Katherine 
Hoffman. 

The  Continental  Flying  Co.,  Toledo, 
$26,000.  H.  D.  Webster,  Jr.,  W.  S.  H. 
Aticinson,  A.  G.  Everett,  J.  M.  Myers, 
C.  A.  Thatcher. 

The  Rex  Motor  Car  Co.,  Akron, 
$200,000.  I.  N.  White,  W.  Henry,  F. 
H.  Oliver,  M.  C.  Hassler,  C.  M.  Chap- 
man. 

The  Automobile  Finance  Fiscal 
Goldman,  M.  Garber,  E.  Kopp,  R.  E. 
Heimberger,  G.  P.  Gordon. 

The  Myers,  Kuhn  Construction  Co., 
Cleveland,  $20,000.  Cyrus  Locher,  C. 
Carroll,  J.  W.  Woods,  F.  J.  Lausche, 
L.  Petrach. 

The  Pythian  Temple  Association 
Co.,  Bedford,  $30,000.  B.  Y.  Wright, 
T.  G.  Riddles,  J.  A.  Cross,  H.  Saxe, 
C.  P.  Smith,  P.  D.  Metzger. 

The  Insurance  Realty  Co.,  Cleve- 
land, $50,000.  H.  M.  Brooks,  R.  E. 
Mathews.  P.  S.  Ruggles,  R.  A.  Mc- 
Donald, W.  H.  Brooks. 


The  Yorkville  Mining  Co.,  Yorkville, 
$10,000.  H.  A.  Wharton,  K.  W.  Wil- 
liams, E.  I.  Cirby,  N.  Harrison,  J.  W. 
Casey. 

The  Ohio  Gamma  Co.,  Columbus, 
$25,000  (real  estate).  C.  E.  Hub- 
bard, J.  H.  Milstrom,  W.  F.  Spear,  J. 
H.  Snook,  C.  S.  Miller. 

The  Premier  Building  Co.,  Cleve- 
land, $3,000.  W.  L.  Flory,  E.  L.  An- 
drews, R.  F.  Bingham,  R.  M.  Kuhns, 
J.  F.  Pease. 

The  Thurston  Motor  Fuel  Gasifier 
Co.,  Cleveland,  $20,000.  H.  B.  How- 
ells,  H.  C.  Gahn,  C.  W.  Shimmon,  R. 
E.  Hyde,  H.  Sharpe. 

The  Cleveland  Safe  and  Lock  Co., 
Cleveland,  $107,  500.  C.  E.  Lewis,  G. 
E.  Callaway,  H.  R.  Troutman,  F.  C. 
Acker,  H.  L.  Smith. 

The  Raymond  Electric  Co.,  Cleve- 
land, $10,000.  M.  Robinowitz,  H.  Les- 
ser, A.  W.  Haiman,  E.  M.  Chalonpka, 

D.  J.  Zinner. 

The  Lewis  Bank  &  Trust  Co.,  Up- 
per Sandusky,  $150,00.  C.  H.  Lewis, 
H.  H.  Sears,  S.  D.  Fowler,  W.  L. 
Blair,  J.  T.  Carey. 

The  Young  &  Son  Pattern  Co., 
Cleveland,  $25,000.  J.  H.  Watson  Jr., 
M.  C.  Myers,  A.  H.  Wurts,  M.  C. 
Brynes,  C.  M.  Burke. 

The  Northern  Ohio  Battery  Service 
Co..  Cleveland,  $120,000.  O.  K.  Luther, 
L.  Lewis,  C.  B.  Marquard,  L.  A.  Kling, 
L.  Thomas. 

The  East  Toledo  Business  Mens 
Wholesale  and  Retail  Grocery  Assoc- 
ciation  Co.,  Toledo,  $10,000.  J.  L. 
Mays,  J.  Powell,  J.  Brown,  H.  Hol- 
den. 

The  Miral  Co.,  (Real  Estate)  Ak- 
ron, $300,000.  A.  L.  Kahn,  E.  G. 
Samson,  I.  Firedland,  K.  V.  (3row,  C. 
T.  Fetty. 

The  North  Point  Realty  Co.,  Men- 
yor,  $20,000.  Horace  Andrews,  W.  B. 
Stewart,  C.  Follett,  N.  P.  Beall,  L.  C. 
Wykoff. 

The  Hattas  Amusement  Co.,  Tole- 
do, $10,000.  J.  R.  Hattas,  E.  E. 
Lauer,  I.  E.  Hattas,  J.  J.  Henry,  R. 
J.  Gates. 

The  Purity  Oil  Co..  Napoleon,  $10,- 
000.     H.  N.  Piper,  A.  V.  Sheller,  E. 

E.  Sheller,  A.  H.  Franz,  H.  0.  Green. 
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The  Jewish  Carpenters'  Society 
Building  Co.,  Cleveland,  $25,000.  D. 
Hershman,  W.  Dinowitz,  J.  Marmel- 
stein,  M.  Schneider,  H.  Estrip,  I.  Rey- 
man,  M.  Berkowitz,  M.  Green. 

The  W.  &  W.  Motor  Sales  Co.,  Ak- 
ron, $50,000.  H.  D.  Warren,  J.  P. 
Warren,  M.  E.  Warren,  A.  H.  War- 
ren, C.  G.  Wise. 

The  Barber  Building  Co.,  Pains- 
ville,  $45,000.  G.  C.  von  Besseler,  H. 
F.  Byler,  M.  A.  Tuttle,  M.  H.  Carme- 
dy,  P.  Kimball,  J.  W.  Joughin,  V.  M. 
Gehring,  D.  D.  Smead,  Jr. 

The  William  T.  Boyd  Temple  Co., 
Cleveland,  $35,000.  W.  L.  Bass,  T.  J. 
Berryman,  R.  Wilson,  T.  W.  Fleming, 
J.  Brown,  W.  H.  Smith,  H.  W.  Bur- 
rell,  R.  Zebbs,  J.  C.  Hudson. 

The  Adams-Preston  Co.,  (Tools) 
Dayton,  $10,000.  J.  K.  Tingle,  J.  I. 
Tingle,  M.  M.  Tingle,  F.  W.  Adams, 
Sr.,  D.  E.  Preston,  E.  E.  Adams,  E.  J. 
Preston. 

The  Lusk-Monroe  Co.,  (Iron)  lima, 
$10,000.  R.  W.  Hofmann,  J.  H.  Mon- 
roe, R.  F.  Lusk,  A.  C.  Gerstenlauer, 
W.  Gerstenlauer. 

The  Avon  Dover  Land  Co.,  Cleve- 
Land,  $35,000.  F.  C.  Manak,  W.  J. 
Hays,  C.  P.  Kubach,  R.  N.  Russel,  M. 
R.  Mclntyre. 

The  Van  Wert  Grain  Co.,  Van 
Wert,  $80,000.  W.  T.  Palmer,  G. 
Dustman,  R.  Wagers,  F.  Bowen,  Z. 
Laudahn. 

The  Boulevard  Theatre  Co.,  Cincin- 
nati, $25,000.  C.  J.  Broughton,  L. 
H.  Fischer,  C.  G.  Neff,  M.  L.  Buch- 
walter,  S.  A.  Headley. 

The  Instant  Sterilizing  Co.,  Cin- 
cinnati, $10,000.  M.  Levinson,  N. 
Klein,  N.  Bernstein,  F.  E.  Hogan,  R. 
Benson. 

The  Steel  City  Detective  &  Inves- 
tigating Co.,  Youngsttown,  $1,000.  J. 
J.  Finerty,  T.  L.  Guy,  C.  E.  Evans,  T. 
Marlow.  R.  C.  Richter. 

The  Smith  &  Wine  Co.,  (Auto  Ac- 
cess.) Columbus,  S25.000.  A.  F.  Smith, 
W.  W.  Wine,  M.  0.  Wine,  H.  C.  Wine, 
H.  C.  Wine. 

The  New  Jasper  Cooperative  Grain 
Co.,  New  Jasper  Sta.,  $15,000.  B.  D. 
Conklin.  J.  R.  Fudge.  E.  T.  Ballard, 
A.  D.  Emith,  O.  S.  Gargraven,  0.  M. 
Spahr. 

The  Conway  Clutch  Co.,  Cincin- 
nati, $25,000.  M.  J.  Conway.  A.  P. 
Conway.  G.  C.  Gaines,  A.  J.  Conwav, 
L.  M.  Conway,  A.  A.  Conway,  E.  L. 
Conway. 


The  Lamar  Export  Co.,  Cincinnati, 
$50,000.  C.  D.  Lauer,  E.  J.  Mack,  J. 
K.  Lauer,  N.  S.  Martin,  A.  M.  Mack. 

The  Toyland  Building  &  Construc- 
tion Co.,  Cleveland,  $10,000.  E.  B. 
Comynsm,  E.  B.  Brown,  L.  Ulmer, 
£.  A.  Thayer,  Jr.,  E.  Zalud. 

The  Monarch  Marking  System  Co., 
Dayton,  $215,000.  R.  C.  Kohnle,  £. 
Kohnle,  C.  W.  Dale,  J.  B.  Coolidge, 
W.  H.  Bancroft. 

The  Financial  Service  Co.,  Colum- 
bus, $5,000.  B.  R.  Schlesinger,  C.  B. 
Ogle,  E.  C.  Ogle,  M.  Schlesinger,  H. 
McCrehen. 

The  Western  Reserve  Foundry  Co., 
Cleveland,  $50,000.  A.  F.  Guaghan, 
R.  E.  Collins,  J.  R.  Robinson,  T.  M. 
Lavelle,  G.  T.  Bauder. 

The  Premier  Oil  Co.,  Toledo,  $100,- 
000.  0.  A.  Humberger,  E.  Rees,  P. 
M.  Coney,  G.  M.  Reinhart,  K.  R. 
Wood,  J.  D.  Roberts,  W.  Foster. 

The  Bell  Realty  Co.,  Cleveland,  $20,- 
000.  C.  S.  Horher,  K.  L.  Fuller,  P. 
Tritt,  R.  Roberts,  W.  C.  McCuUough. 

The  Bloomdale  Co-operative  Co., 
Bloomdale,  $25,000.     O.  J.  Barringer, 

B.  W.  Leathers,  H.  O.  Rosendale,  D. 
Purkey,  E.  A.  Rose. 

The  Collins  Farmers  Elevator  Co., 
Collins,  $50,000.  E.  Jarrett,  H.  Knet- 
tel,  F.  G.  Liles,  F.  W.  Liles,  O.  M. 
Losev  '  ' 

The  Williams  fi,  Geltch  Co.,  (Print- 
ing) Youngstown,  $5,000.  B.  K.  Wil- 
liams, J.  G.  Geltch,  J.  J.  Hardgrave, 
M.  Gee,  J.  Buffalo. 

The  Oellulo  Co.,  Sandusky,  $15,- 
000.  L.  E.  Milkey,  L.  A.  Stroh,  H. 
R.  Famsworth,  C.  E.  Meikle,  P. 
Meilke. 

The  Progressive  Products  &  Supply 
Co.,  Cleveland,  $25,000.  Dr.  F. 
Weaver.  Dr.  V.  B.  Brok,  J.  Giles,  Dr. 
E.  A.  Baily,  Dr.  B.  Styles. 

The  Middlesborough  Dev^opment 
Co.,  Greenville,  $50,000.  J.  J.  Dwyer, 
W.  W.  Dyer,  D.  M.  Dwyer,  T.  L. 
Dwyer,  E.  0.  McFaden. 

The  Ashley  Livesctock  Shipping 
Co.,  Ashley,   $1,000.     C.   L.   Stanley, 

C.  Cole,  W.  H.  Strait,  J.  B.  Mayfield, 
E.  Cole. 

The  De  Maro  Realty  Go.,  Spring- 
field, $50,000.  T.  O.  De  Maro,  D.  De 
Maro,  G.  De  Maro,  C.  K.  Turley,  J. 
B.  Von  Schriltz,  C.  S.  Olin^er. 

The  T.  C.  Moore  Coal  Co.,  E.  Cleve- 
land. $10,000.  J.  A.  Paisley,  W.  H, 
Moore,  T.  C.  Moore,  B.  S.  Moore.  M. 
M.  Shoaflf. 
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The  Auburn  Motor  Car  Co., 
Youngstown,  $25,000.  T.  A.  Vesy,  F. 
A.  Vesy,  M.  Gee,  G.  A.  Fisher.  £.  M. 
Fiahcr. 

The  Kessler  Realty  Co..  Youngs- 
town,  $5,000.  A.  Kessler,  S.  Kessler, 
W.  B.  Randolph,  A.  Reibold,  W.  F. 
Yonkel. 

The  Brand  Electrical  Supply  Co., 
Cincinnati,  $15,000.  T.  Brand.  J. 
Brand,  John  Bolsinger,  H.  C.  Bol- 
singer,  W.  F.  Beming,  W.  L.  Ben- 
ham. 

The  Ideal  Ironing  Board  Co.,  To- 
ledo, $30,000.  H.  E.  Pauli,  K.  E. 
Pauli,  C.  S.  Emery,  G.  R.  Randolph, 
W.  J.  Biebesheimer. 

The  A.  B.  Caple  Feeding  Co.,  To- 
ledo, $10,000.     A.  B.  Caple,  R.  Hilty, 

A.  G.  Britsch,  C.  F.  Chapman,  G.  D. 
Welles. 

The  General  Amusement  Co.,  E. 
Palestine,  $1,000.  C.  F.  Adamson,  L. 
D.  Overlander,  D.  F.  Henry,  Jr.,  S. 
Atchison,  M.  B.  Atchison. 

The  Tri-State  Fertilizer  Co.,  To- 
ledo, $1,000.  A.  B.  Stewart,  J.  M. 
Thompson,  H.  W.  Ray,  E.  J.  Heffner, 
£.  J.  Hart. 

The  Buckeye  Business  Brokerage  & 
Realty  Co.,  Cleveland,  $5,000.  A 
Strauss,  I.  B.  Storer,  Henry  Cohen, 
G.  Bakas,  C.  W.  Brown. 

The  May  Extract  Co.,  Cleveland, 
$25,000.     Dr.  S.  May,  S.  Horwitz,  F. 

B.  Draeger,  M.  A.  Friedman,  E.  Le- 
Fever. 

The  Seville  Foundry  and  Machine 
Co.,  Seville,  $60,000.  J.  R.  Minton,  H. 
J.  Freeman,  .C.  V.  Matteson,  N.  L. 
Williamson,  J.  C.  Murray,  0.  Smith, 
F.  C.  Bauer. 

The  Steel-Maid  Cabinet  Co.,  Cleve- 
land, $10,000.  J.  F.  Conners,  Jr.,  B. 
W.  Helbine,  G.  Strevens,  F.  W.  Poul- 
son,  J.  Nuccis. 

The  Stuyvesant  Motor  Co.,  Cleve- 
land $5.0Q0.  F.  E.  Stuyvesant,  E.  G. 
Guthery,  B.  J.  Guthery,  I.  J.  Nessen- 
g'er,  H.  M.  Kodet. 

The  Scioto  Land  Co.,  Youngstown, 
$100,000.  A.  E.  Edwards,  G.  F.  Stam- 
baugh,  J.  W.  Ford,  J.  H.  McEwen,  W. 
R.  Merrick. 

The  Empire  Drug  Co.,  Cleveland, 
$20,000.  A.  A.  Neiger,  P.  H.  Fried- 
man, S.  B.  Schwartz,  E.  I.  Blee,  W.  L. 
Raleigh. 

The  Prospect  Farmers  Exchange 
Co.,  Prospect,  $30,000.  L.  C.  Van- 
atta,  S.  P.  Lauer,  A.  C.  Grigsby,  J.  W. 
Bettz,  F.  B.  Behres. 


The  Ashtabula  Construction  and 
Engineering  Co.,  Ashtabula,  $100,000. 
W.  M.  Johnson.  T.  P.  Fitzgerald,  R. 
Johnson.  R.  N.  Case.  Oliver  W.  Smith. 

The  Clover  Leaf  Oil  Co.,  Port  Clin- 
ton. $400,000.  A.  M.  Hollinshead,  R. 
L.  Konker,  A.  L.  Duff,  M.  G.  Clausen, 
F.  Holt. 

The  Elvria  Apartment  House  Co., 
Elyria,  $60,000.  W.  A.  Barton,  E.  A. 
Deutsch,  L.  B.  Fauver,  B.  L.  Farm- 
ers, F.  L.  Hamel. 

The  Bedford  Construction  Co.,  Bed- 
ford, $10,000.  L.  R.  Landfear,  J.  E. 
Horr,  C.  F.  Green,  H.  E.  Kaage,  L.  E. 
Wenger. 

The  Defender  Sales  Co.  (auto 
locks),  Cleveland,  $10,000.  E.  P. 
Chamberlin,  O.  A.  Tayerle,  F.  C.  Ge- 
raity,  L.  Bloomfield,  I.  M.  Grolla. 

The  Superior  Avenue  Co.,  Cleve- 
land (real  estate),  $1,500.  •  B.  D.  Gor- 
don, S.  Seidman,  M.  Marmorstein,  J. 
Seidma.  A.  J.  Schanfarber. 

The  General  Match  Co.,  Cincin- 
nati, $50,000.  J.  C.  Peurring,  H.  D. 
Madden,  J.  P.  Peurrung,  O.  H.  Dick- 
man,  W.  J.  Cauley. 

The  DuBain  Realty  Co.,  Cleveland, 
$150,000.  E.  B.  Du  Bain.  C.  R.  Al- 
bum, A.  P.  Mead,  J.  F.  Asire,  R.  L. 
Kroesen. 

The  Cleveland  Motorbus  Transpor- 
tation Co.,  Cleveland,  $10,000.  M.  E. 
Kelly,  F.  G.  Mooney.  W.  C.  Keough, 
M.  M.  Roche,  D.  Klesheim. 

The  Babcock  Engineering  Co.,  To- 
ledo, $25,000.  F.  W.  Babcock,  G.  H. 
Weddle,  R.  Pettingell,  B.  Brown,  F. 
Carroll. 

The  Middle  West  Fertilizer  Co., 
Newark,  $100,000.  H.  A.  Morstell,  J. 
L.  Love,  J.  C.  Stevenson,  W.  B.  Scott, 
W.  H.  Miles. 

The  Plain  City  Oil  &  Gas  Co.,  Plain 
City,  $10,000.  M.  Miller,  W.  P.  Hud- 
son, C.  R.  Kilbury,  L.  E.  Strawser,  J. 
W.  Strapp,  J.  A.  Tedrick. 

The  Rice  Equity  Exchange  Co., 
Rice,  $20,000.  M.  E.  Frey,  R.  A.  Keis- 
ter,  J.  O.  Grant,  L.  D.  Deonges,  E. 
Treece. 

The  Postergrraph  C.  (lithograph- 
ing), Cleveland,  $215,000.  G.  Abbott, 
T.  H.  Jones.  L.  Nichols,  C.  F.  Reavis, 
Jr.,  W.  T.  Kinder. 

The  Gillet-Bissell  Co.,  Toledo,  $30,- 
000.  R.  S.  Holbrook.  W.  H.  Parmenter, 
F.  Bissell,  E.  R.  Gillet,  E.  B.  Terry. 

The  Curry  Automobile  Co.,  Newark, 
$50,000.  E.  L.  Curry,  J.  Miller,  C.  E. 
Miller,  W.  T.  Curry,  E.  Moore. 
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The  F.  S.  B.  Amusement  Co.,  Ak- 
ron, $20,000.  M.  H.  Bryer,  I.  Fried- 
man, S.  Friedman,  H.  B.  Harris,  E.  V. 
Maguire. 

The  Pegler-Schumacher  Co.  (real 
estate),  Cleveland,  $10,000.  C.  Ei 
Pegler,  J.  H.  Schumacher,  W.  W. 
Southern,  J.  S.  Pegler,  C.  K.  Schu- 
macher. 

The  Lima  Coca  Cola  Bottling  Co., 
Lima,  $50,000.  E.  T.  Thompson,  R. 
L.  Pletcher,  N.  Pletcher,  R.  I.  Wat- 
kins,  H.  E.  Thompson. 

The  Cleveland  Music  Conservatory 
Co.,  Cleveland,  $10,000.  F.  W.  Tread- 
way,  W.  H.  Marlatt,  F.  H.  Pelton,  G. 
B.  Folk,  E.  E.  Miller. 

The  Vine  Realty  Co.,  Cleveland, 
025,000.  L.  J.  McGurk,  P.  L.  McGurk, 
E.  B.  Brady,  E.  J.  Killeen,  A.  C.  Kra- 
mer. 

The  Wilmar  Cigar  Co.,  West  Mans- 
field, $5,000.  H.  C.  Wilgus,  A.  C.  Fry, 
A.  W.  Strete,  C.  W.  Pefferle,  H.  A. 
Skidmore. 

The  Akron  Roller  Coaster  Co.,  Ak- 
ron, $50,000.  H.  A.  Herman,  W.  H. 
Hoffman,  W.  H.  Moore,  E.  F.  Benker, 
E.  F.  Benker. 

The  Warner  Johnson  Tire  Co.,  Can- 
ton, $15,000.  S.  B.  Warner,  C.  E. 
Lytle,  W.  H.  Johnson,  G.  E.  Johnson, 
R  .H.  Lanius. 

The  American-Columbus  Tire  Co., 
Columbus.  $25,000.  R.  L.  Williamson, 
L.  H.  Bulkley,  E.  F.  Williamson,  E.  J. 
Bulkley,  R.  L.  Bayer. 

Increases 

The  Flory  Ice  Co.,  Eaton,  $35,000 
to  $65,000. 

The  Elmira  Elevator  Co.,  Elimara, 
$15,000  to  $35,000. 

The  K.  &  S.  Oil  &  Gas  Co.,  Canto, 
$50,000  to  $100,00. 

The  S.  0.  Bermayer  Co.,  Cincinnati^ 
$330,000  to  $500,000. 

The  Summit  Amusement  Co.,  Ak- 
ron, $25,000  to  $50,000. 

Thfi  Summit  Storage  Battery  Mfg. 
Co.,  Cuyahoga  Falls,  $50,000  to  $150,- 
000. 

The  Newburgh  Masonic  Temple  Co., 
Cleveland,  $75,000  to  $110,000. 

The  Consumers  Ice  Delivery  Co., 
Fremont,  $5,000  to  $100,000. 

The  Children's  Play-Time  Equip- 
ment Co.,  Toledo.  $15,000  to  $50,000. 

The  Scott  &  Fetzer  Co.,  Cleveland, 
$250,000  to  $500,000. 

The  Miller  Coal  Co..  Painsville, 
$20,000  to  $50,000. 


The  Emory  River  Lumber  Co.,  Co- 
lumbus, $200,000  to  $500,000. 

The  Wilson  Co.,  Cleveland,  $100,- 
000  to  $350,000. 

The  Econ  Oil  &  Gas  Co.,  Lima, 
$25,000  to  $35,000. 

The  Cincinnati  Storage  Battery  Co., 
Cincinnato,  $30,000  to  $50,000. 

The  Buckeye  Music  Publishing  Co., 
Columbus,  $50,000  to  $75,000. 

The  Chapman  Co.,  Cleveland,  $25,- 
000  to  $100,000. 

The  Distel  Furniture  Co.,  Ports- 
mouth, $25,000  to  $100,000. 

The  Paulding  Equity  Exchange  Co., 
Paulding,  $15,000  to  $40,000. 

The.  Dixie  Sales  Co.,  Dayton,  $10,- 
000  to  $50,000. 

The  Lima  News  Publishing  Co., 
Lima,  $50,000  to  $150,000. 

The  Vollmayer-Kaufman  Co.,  Tole- 
do, $20,000  to  $40,000. 

The  Zimmerly  Brothers  Co.,  Ken- 
more,  $20,000  to  $70,000. 

The  Broadson  Realty  Co.,  Cleve- 
land, $10,000  to  $50,000. 

The  John  C.  Boehm  Co.,  Cleveland, 
$10,000  to  $60,000. 

The  State  Electric  Co.,  Canton, 
$75,000  to  $250,000. 

The  Ohio  Expert  &  Trading  Co., 
Cleveland,  $250,000  to  $3,000,000. 

The  Arpp  Realty  Co.,  Middletown, 
$10,000  to  $25,000. 

The  Reward  Chemical  Co.,  Toledo, 
$10,000  to  $25,000. 

The  J.  P.  Stotter  Co.,  Cleveland, 
$5,000  to  $75,000. 

The  Interstate  Folding  Box  Co., 
Middletown,  $15,000  to  $175,000. 

The  Ohio  Custom  Garment  Co.,  Cin- 
cinnati, $8,000  to  $40,000. 

The  White-Haines  Optical  Co.,  Co- 
lumbus, $400,000  to  $1,000,000. 

The  American  Paper  Tube  Co.,  Cin- 
cinnati,  $10,000   to   $30,000. 

The  Dayton  Malleable  Iron  Co., 
Dayton,  $1.4000,000  to  $2,400,000. 

The  Borimer-Brooks  Studios  Co., 
Cleveland,  $100,00  to  $150,000. 

Decreases 

The  Parkgate  Pharmacy  Co.,  Cleve- 
land, $20,000  to  $5,000. 

The  Riddle  Coach  &  Hearse  Co., 
Ravena,  $100,000  to  $5,000. 

The  Owens  Bottle  Co.,  Toledo,  $48,- 
869,300  to  $48,330,100. 

The  Geneva  Tractor  Co.,  Geneva, 
$20,000  to  $2,000. 

The  Cuyahoca  Builders  Supply  Co., 
Cleveland,  $250,000  to  $5,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1975—111  the  Matter  of  the  Petition  of  The  Bellevue  Home 
Tel^hcMie  Company,  of  Bellevue,  Ohio,  for  the  Authority  of  the 
Commission  to  Issue  its  Demand  Note  in  the  Sum  of  $79500.00. 
Prayer  Granted. 


(Dated  April  26,  1920.) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  con- 
nection therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecessary),  this  matter 
came  on  for  consideration  upon  the  application  of  The  Bellevue 
Home  Telephone  Company,  (a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  Ohio),  for  the  consent 
and  authority  of  this  Commission  to  execute  and  deliver  to  The 
Local  Telephone  Company  (of  Bellevue,  Ohio)  its  demand  note, 
bearing  interest  at  the  rate  of  six  per  centum  per  annum,  of  the 
principal  sum  of  seven  thousand,  five  hundred  dollars,  as  evidence 
of  applicant's  indebtedness  to  said  The  Local  Telephone  Company 
for  and  on  account  of  the  purchase  of  certain  rural  telephone  lines, 
the  sale  of  which,  by  said  The  Local  Telephone  Company,  and  the 
purchase,  by  the  applicant,  was  duly  consented  to  and  approved  by 
the  order,  made  and  entered  as  of  date  March  eighteenth,  1920,  in 
proceeding  No.  1849: 

Upon  consideration  whereof,  find  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon, and  for  the  purpose  of  this  proceeding: 

(1)  That  said  property,  so  purchased  by  the  applicant  as 
aforesaid,  is  reasonably  worth  the  sum  of  $7,500.00,  and 

(2)  That  the  execution  and  issue  of  applicant's  said  note 
is  reasonably  required  and  necessary  for  the  acquistion  of  pro- 
perty, to  be  actually  used  and  useful,  by  the  applicant,  for  the 
convenience  of  the  public, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  de- 
livery of  said  note  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Bellevue  Home  Telephone  Commpany 
be,  and  hereby  it  is  authorized  to  execute  and  deliver  to  The  Local 
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Telephone  Company,  of  Belleyue,  Ohio,  a  promissory  note,  bear- 
ing interest  at  the  rate  of  six  per  centum  per  annum,  payable  semi- 
annually, and  payable  upon  demand,  of  the  principal  sum  of  seven 
thousand,  five  hundred  dollars  ($7,500.00).    It  is  further 

Ordered,  That  said  note  be  so  issued  and  delivered  in  evidence 
of  applicant's  indebtedness  for  and  on  account  of  the  purchase 
under  authority  of  the  order,  made  and  entered  as  of  date  March 
eighteenth,  1920,  in  proceeding  No.  1849,  of  certain  rural  tele- 
phone lines  from  said  The  Local  Telephone  Company,  as  more  fully 
described  in  said  order,  which,  in  so  far  as  it  enumerates  and  de- 
scribes said  lines,  hereby  is  made  part  of  this  order  by  reference, 
and  for  no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission  of  the  issue  and  delivery  of  said  note  pursuant  to  the 
terms  and  conditions  of  this  order. 


No.  1956 — ^In  the  Matter  of  the  Application  of  The  Baltimore  and 
Ohio  Railroad  Company  for  an  Extension  of  Time  Within  Which 
to  Construct  Cabooses.    Prayer  Granted. 


(Dated  April  20,  1920.) 

This  matter  was  submitted  upon  the  pleadings  and  the  evi- 
dence : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  taken  into  consideration: 

(1)  The  limited  railroad  equipment  now  available  for  the 
transportation  of  the  nation's  commerce ; 

(2)  The  interference  with  such  commerce  which  would 
result  from  a  withdrawal,  pending  a  reconstruction  thereof  to 
meet  certain  technical  requirements,  of  a  portion  of  such  avail- 
able equipment; 

(3)  The  great  shortage  in  labor  and  material,  necessary 
for  the  conduct  of  the  railroad  industry  of  the  country,  and 

(4)  The  detrimental  effect  upon  the  regular  operation  of 
the  railroads  which  would  follow  the  diversion  of  a  portion  of 
such  labor  and  material  to  such  reconstruction,  at  this  time 
when  the  applicant  here  is  in  actual  need  of  seventy-five  ad- 
ditional caboose  cars,  of  sixty-five  of  its  present  caboose  car 
equipment  in  use  in  the  State  of  Ohio, 

the  Commission  finds  that  the  time  for  the  reconstruction  of  sixty- 
five,  of  the  three  hundred  and  sixty-five  caboose  cars  now  in  use  in 
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the  State  of  Ohio,  of  The  Baltimore  and  Ohio  Railroad  Company  to 
comply  with  the  provisions  of  Section  8956-3,  General  Code  of 
Ohio,  ought  to  be  extended  for  a  period  of  one  year  from.  May  first, 
19?p.    It  is,  therefore, 

Ordered,  That,  in  so  far  as  this  Commission  has  the  authority 
sa  to  do,  it  do  now  and  hereby  extend  for  a  period  of  one  year  from 
May  first,  1920,  the  time  for  the  reconstruction,  by  The  Baltimore 
and  Ohio  Railroad  Company,  of  sixty-five  of  its  present  tnree 
hundred  and  sixty-five  caboose  cars  in  use  in  the  State  of  Ohio,  to 
comply  with  the  provisions  of  Section  8956-3  of  the  General  Code 
of  Ohio. 


No.  1949 — ^In  the  Matter  of  the  Application  of  The  Canfield  Tank 
Line  Company  for  Consent  and  Authority  to  Issue  Additional 
Capital  Stock.    Prayer  Granted. 


(Dated  April  21,  1920.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application  of  The  Canfield  Tank  Line 
Company,  (a  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  Ohio) ,  asking  the  consent  and  authority  of 
this  Commission  to  issue  additional  common  capital  stock  of  the 
par  value  of  fifty  thousand  dollars,  the  proceeds  arising  from  the 
sale  thereof  to  be  applied  toward  the  payment  of  the  cost  of  thirty 
additional  tank  cars,  the  total  contract  price  for  which  is  the  sum 
of  $77,000,000  : 

.  Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds : 

(1)  That  the  applicant  has  contracted  for  thirty  addi- 
tional tank  cars,  at  an  agreed  cost  of  $77,000.00,  and 

(2)  That  the  issue  of  applicant's  common  capital  stock  of 
the  additional  par  value  of  $50,000.00  is  reasonably  required, 
and  the  money  to  be  procured  thereby  necessary  for  the  partial 
payment  of  the  consideration  for  the  aforesaid  additional  equip- 
ment, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  capital  stock  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Canfield  Tank  Line  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the  par 
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value  of  fifty  thousand  dollars  ($50,000.00),  and  that  said  capital 
stock  be  sold  for  the  highest  price  obtainable  but  not  less  than  the 
par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  com- 
mon capital  stock  be  devoted  to  and  used  for  the  following  pur- 
poses, and  no  other,  to-wit:  The  partial  payment,  to  the  extent  of 
such  proceeds,  of  the  contract  price  ($77,000.00)  for  the  thirty  ad* 
ditional  tank  cars,  more  particularly  described  in  the  testimony 
presented  upon  hearing  of  this  matter,  the  transcript  of  which 
in  so  far  as  it  describes  said  cars,  hereby  is  made  a  part  of  this 
order  by  reference.    It  is  further 

Ordered,  That  the  applicant  make  a  verified  report  to  this 
Commission  of  the  issue  and  disposition  of  said  capital  stock  and 
the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order. 

No.  1978— In  the  Matter  of  the  An^Ucation  of  American  Telephone 
and  Telegraph  Company  for  Authority  to  Purchase  Stock  of  Hie 
Lima  Telephone  and  Telegraph  Company.    Pmyer  Granted. 


(Dated  April  22,  1920.) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec^ 
tion  therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecessary),  this  matter 
came  on  for  consideration  upon  the  application  of  the  American 
Telephone  and  Telegraph  Company,  (a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York),  asking  the 
approval  of  this  Commission  to  its  subscription  for  and  purchase, 
at  par,  of  fifty-three  shares,  each,  of  the  common  and  preferred 
capital  stock  of  The  lima  Telephone  and  Telegraph  Company,  (a 
corporation  organized  and  existing  under  the  laws  of  Ohio),  being 
a  part  of  the  stock  of  of  said  The  Lima  Telephone  and  Telegraph 
Company,  the  issue  of  which  was  duly  consented  to  and  authorized 
by  the  order  of  this  Commission,  made  and  entered  as  of  date 
March  eighteenth,  1920,  in  proceeding  No.  1924,  said  subscription 
and  purchase  to  be  made  by  the  said  American  Telephone  and  Tele- 
graph Company  in  its  own  name  or  by  its  nominee,  the  Atlantic 
and  Pacific  Telephone  and  Telegraph  Company,  as  its  agent  in  that 
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behalf ;  and  it  appearing  to  the  Commission  that  the  public  will  be 
furnished  adequate  service  for  a  reasonable  and  just  rate,  rental, 
toll  or  charge  therefor,  and  the  Commission  being  satisfied  that 
its  consent  for,  and  approval  of  the  purchase  of  said  stock  should 
be  given:  Now,  therefore,  it  is 

Ordered,  That  the  subscription  for  and  purchase,  at  par,  by 
the  said  American  Telephone  and  Telegraph  Company  in  its  own 
name,  or  by  the  Atlantic  and  Pacific  Telephone  and  Telegraph  Com- 
pany, its  nominee  .and  agent  in  that  behalf,  of  fifty-three  (53) 
shares,  each,  of  the  common  and  preferred  capital  stock  of  said  The 
Lima  Telephone  and  Telegraph  Company,  be  and  hereby  it  is 
authorized  and  approved. 


ATTORNEY  GENERAL 


Where  Money  is  Raised  by  a  Special  Levy  for  Road  Ptirpodes 
By  Vote  of  the  People  Under  Section  6926-1  General  Code,  the 
Authority  of  the  County  Commissioners  to  Malie  Direct  Expen- 
diture of  Such  Funds  Upon  Inter-County  Higrhways,  is  Limited 
To  Those  Sections  of  Such  Highways  as  Have  not  Been  Improved 
By  the  State  Under  the  State  Aid'  Laws,  or  Taken  Over  by  the 
State  Under  Section  7465  and  1224  General  Code.  County  Com- 
missioners are  Without  Authority  to  Improve  a  Village  Street 
Lying  on  the  Line  of  an  Inter-county  Highway  by  Funds  Raised 
Under  Section  6926  General  Code. 


No.  1182~(Opinion  Dated  April  27,  1920.) 

Hon.  Barclay  W.  Moore,  Prosecuting  Attorney,  Cadiz,  Ohio. 

Dear  Sir:    Your  letter  of  recent  date  is  received  reading  as  follows: 

"Money  raised  under  the  law  which  authorizes  a  special 
levy  for  road  purjwses,  by  vote  of  the  people,  under  Sec.  6926-1 
G.  C,  says  that  such  money  shall  be  used  for  the  'purpose  of 
paying  the  county's  proportion  of  the  compensation,  damages, 
costs  and  expenses  of  constructing,  reconstructing,  maintain- 
ing and  repairing  county  roads'. 

Does  this  prohibit  the  expenditure  of  money  from  this 
fund  on  any  road  which  has  been  laid  out  as  an  intercounty 
highway  ? 

Would  a  portion  of  a  village  street,  which  is  on  the  line  of 
an  intercounty  highway,  be  considered  an  intercounty  high- 
way? 

Does  an  interpretation  of  'county  road'  make  any  differ- 
ence between  a  road  which  has  been  designated  and  laid  out 
as  an  intercounty  highway,  but  not  improved,  and  a  road  which 
has  been  constructed  and  is  maintained  by  the  state? 

In  other  words,  the  commissioners  desire  instructions 
specifically  as  to  where  they  can  and  where  they  can  not  spend 
this  money." 

Said  section  6926-1  to  which  you  refer,  appears  in  198  O.  L., 
500,  and  with  its  two  accompanying  sections,  provides  for  a  vote 
of  the  electors  of  the  county  upon  the  question  of  exempting  from 
all  tax  limitations  the  levy  of  two  mills  provided  by  section  6926 

118 


ATTORNKV  General  119 

G.  C.  Therefore,  the  language  quoted  in  your  letter  from  section 
6926-1  must  be  taken  as  constituting  a  reference  to  section  6926, 
rather  than  as  describing  or  authorizing  a  levy.  However,  your 
quoted  language  fairly  represents  the  purpose  of  the  levy  auth- 
orized by  section   6926;  for  in  that  section   appear  the  words 

"For  the  purpose  of  providing  by  taxation  a  fund  for  the  pay- 
ment of  the  county's  proportion  of  the  compensation,  damages, 
costs  and  expenses  of  constructing,  re-constructing,  improv- 
ing, maintaining  and  repairing  roads  under  the  provisions  of 
this  chapter," 

and  when  we  turn  to  the  so-called  Cass  Law  (106  0.  L.  574),  where- 
in said  section  6926  made  its  appearance,  we  learn  that  it  is  part 
of  the  chapter  relating  to  "road  construction  and  improvement  by 
county  commissioners";  and,  again,  when  we  consult  the  form  of 
ballot  provided  by  section  6926-2  we  find  this  language  : 

"For  an  additional  levy  of  taxes  for  the  puiTJOse  of  con- 
structing, re-constructing,  maintaining  and  repairing  county 
roads." 

Hence,  it  may  be  stated  that  the  general  purpose  of  the  levy 
under  section  6926  is  for  use  in  connection  with  the  improvement 
of  county  roads ;  and  in  the  absence  of  authority  elsewhere  in  the 
statutes,  it  would  probably  be  true  that  the  proceeds  of  the  levy 
could  be  used  only  in  the  improvement  of  county  roads  as  such 
roads  are  defined  by  statute  (section  7464). 

The  effect  of  an  affirmative  vote  under  authority  of  said  sec- 
tions 6926-1  et  seq.  was  somewhat  fully  discussed  in  an  opinion 
of  this  department  (No.  859)  of  date  January  23,  1920,  directed  to 
Hon.  Walter  W.  Beck,  Prosecuting  Attorney.  That  opinion  dealt 
with  the  question  whether  proceeds  of  levies  under  section  6926 
were  available  for  use  in  connection  with  state  aid  improvements ; 
and  of  course  if  so  used  such  proceeds  would  be  expended  under  the 
supervision  and  upon  the  order  of  the  State  Highway  Commis- 
sioner. Your  inquiry  on  the  other  hand  goes  to  the  point  whether 
the  county  commissioners  may  themselves  directly  expend  such 
proceeds  in  the  improvement  of  inter-county  highways.  Never- 
theless, the  discussion  in  the  opinion  referred  to  is  in  certain  of 
its  aspects  applicable  to  your  inquiries  and  a  copy  of  the  opinion  is 
therefore  enclosed. 

Said  section  6926  reads  as  follows: 

"The  proportion  of  the  compensation,  damages,  costs  and 
1         expenses  of  5uch  improvement  to  be  paid  by  the  county  shall 
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be  paid  out  of  any  road  improvement  fund  available  therefor. 
For  the  purpose'  of  providing  by  taxation  a  fund  for  the  pay- 
ment of  the  county's  proportion  of  the  compensation,  damages, 
costs  and  expenses  of  constructing,  reconstructing,  improving, 
maintaining,  and  repairing  roads  under  the  provisions  of  this 
chapter,  the  county  commissioners  are  hereby  authorized  to 
levy  annually  a  tax  not  exceeding  two  mills  upon  each  dollar 
of  the  taxable  property  of  said  county.  Said  levy  shall  be  in 
addition  to  all  other  levies  authorized  by  law  for  county  pur- 
poses, and  subject  only  to  the  limitation  on  the  combined  max- 
imum rate  for  all  taxes  now  In  force." 

A  related  section,  namely,  section  6921,  appearing  in  106  O.  L. 
601,  reads : 

"The  county  commissioners,  or  joint  board  thereof,  upon 
a  unanimous  vote,  may  without  a  petition  therefor,  order  that 
all  the  compensation  and  damages,  costs  and  expenses  of  con- 
structing any  improvement  be  paid  out  of  the  proceeds  of  any 
levy  or  levies  for  road  purposes  on  the  grand  duplicate  of  the 
county,  or  out  of  any  road  improvement  fund  available  there- 
for, or  the  county  commissioners  or  joint  board  thereof,  may 
enter  into  an  agreement  with  the  trustees  of  the  township  or 
townships  in  which  said  improvement  is  in  whole  or  part  sit- 
uated, whereby  said  -county  and  township,  or  one  or  more  of 
them  may  pay  such  proportion  or  amount  of  the  damages,  costs 
and  expenses  as  may  be  agreed  upon  between  them." 

In  view  of  what  was  said  in  the  discussion  in  opinion  No.  959, 
it  is  quite  plain  that  your  inquiry  really  concerns  section  6926  rather 
than  sections  6926-1  et  seq.  These  latter  sections  and  the  elections 
held  under  authority  of  them  do  not  in  any  wise  change  the  essen- 
tial character  of  the  levy  authorized  by  section  6926. 

Your  first  question,  which  is,  in  effect,  whether  the  county  com- 
missioners may  expend  on  inter-county  highways  money  arising 
from  levies  under  section  6926,  involves  a  reference  to  sections  1203 
(107  0.  L.  125)  and  7465  (106  0.  L.  649).  The  first  of  these  sec- 
tions reads: 

"Sec.  1203.  Nothing  in  this  chapter  shall  be  construed  as 
prohibiting  the  county  commissioners  or  township  trustees 
from  constructing,  improving,  maintaining  or  repairing  any 
part  of  the  inter-county  highways  within  such  county  or  town- 
ship; provided  however,  that  the  plans  and  specifications  for 
the  proposed  improvement  shall  first  be  submitted  to  the  state 
highway  commissioner  and  shall  receive  his  approval." 

While  the  language  of  this  section  is  negative  in  form,  yet. 
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taken  in  connection  with  the  language  of  sections  6926  and  6921 

and  the  powers  in  general  conferred  upon  county  commissioners  in 

the  matter  of  road  improvement  by  sections  6906  to  6956-3,  there 
remains  no  question  as  to  the  legislative  intent  that  commissioners 

should  have  power  to  make  improvements  upon  inter-county  high- 
ways, provided  the  plans  and  specifications  for  the  improvement 
first  receive  the  approval  of  the  State  Highway  Commissioner. 

Said  section  7465  reads: 

"In  all  cases  where  a  county  or  township  has  constructed 
or  improved  any  main  market  or  inter-county  road,  the  state 
highway  commissioner,  upon  request,  shall,  within  sixty  days 
indicate  what  changes,  or  improvements,  will  be  required  in 
said  road  in  order  to  bring  the  same  up  to  the  approved  stand- 
ard of  construction  of  such  roads,  or  in  any  case  where  such 
road  is  about  to  be  constructed,  reconstructed,  or  improved,  the 
state  highway  commissioner  shall,  upon  application,  indicate 
within  sixty  days  what  changes  will  be  required  in  the  plans 
and  specifications  therefor,  to  bring  said  road  up  to  the  stand- 
ard required  by  the  state  for  the  construction  of  inter-county 
highways  and  main  market  roads.  Whenever  the  changes  so 
specified  by  the  state  highway  commissioner  have  been  made, 
or  when  such  roads  have  been  constructed  according  to  the 
plans  and  specifications  so  approved  by  the  state  highway 
commissioner,  such  roads  shall  at  once  become  state  roads." 

Thus  we  have  recognition  of  the  power  in  the  county  com- 
missioners to  expend  funds  upon  inter-county  highways,  as  well  as 
a  conferring  of  authority  to  make  the  changes  or  improvements 
necessary  to  bring  a  section  of  inter-county  highway  up  to  the 
state  standard. 

So  far  as  a  search  of  the  statutes  has  disclosed,  the  only  source 
of  funds  for  use  by  the  commissioners  on  inter-county  highways 
is  the  levy  authorized  by  said  section  6926.  True,  another  county 
road  levy  is  provided  for  by  section  6956-1  (108  O.  L.  503) ;  but  the 
purpose  of  that  levy,  as  will  be  seen  by  section  6956-la,  is  primarily 
maintenance  and  repair  of  improved  county  highways. 

Authority  in  county  commissioners  to  use  the  proceeds  in 
question  in  the  improvement  of  inter-county  highways  does  not 
mean,  however,  that  they  may  use  them  on  all  parts  of  inter-county 
highways.  The  opening  provisions  of  section  7464  (106  0.  L.  648) 
read : 

"The  public  highways  of  the  state  shall  be  divided  into 
three  classes,  namely :  State  roads,  county  roads  and  township 
roads. 
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(a)  State  roads  shall  include  such  part  or  parts  of  the 
inter-county  highways  and  main  market  roads- as  have  been 
or  may  hereafter  be  constructed  by  the  state,  or  which  have 
beei^  or  may  hereafter  be  taken  over  by  the  state  as  provided 
in  this  act,  and  such  roads  shall  be  maintained  by  the  state 
highway  department.  *  *  * 

The  procedural  steps  involved  in  the  duty  thus  cast  upon  the  high- 
way department  are  provided  for  by  section  1224. 

In  the  light  of  said  sections  7464  and  1224,  the  conclusion  be- 
comes plain  that  the  authority  of  county  commissioners  to  make 
direct  expenditure  of  funds  upon  inter-county  highways  is  limited 
to  those  sections  of  such  highways  as  have  not  been  improved  by 
the  state  under  the  state  aid  laws,  or  taken  over  by  the  state  under 
sections  7465  and  1224. 

Your  next  question  is  whether  a  portion  of  a  village  street 
which  is  on  the  line  of  an  inter-county  highway  is  to  be  considered 
an  inter-county  highway. 

Speaking  generally,  tjie  answer  to  this  question  is  in  the  nega- 
tive, for  the  reason  that  under  the  law  the  matter  of  supervision 
and  control  over  streets  within  a  municipality,  and  the  improve- 
ment of  such  streets,  is  vested  in  the  municipality.  (See  sections 
3629  and  3724,  G.  C.)  The  tenor  of  your  communication  indicates, 
however,  that  what  you  have  in  mind  is  whether  county  commis- 
sioners may  expend  in  the  improvement  of  such  portion  of  a  village 
street  funds  arising  from  levies  under  section  6926 ;  so  that  we  are 
led  to  consider  the  effect  of  certain  statutes  authorizing  state  aid 
road  improvement  and  county  road  improvement  within  villages. 

Sections  1193-1  and  1193-2  provide  in  substance  than  when  the 
improvement  of  an  inter-county  highway  or  main  market  road  is 
being  carried  on  by  the  state  highway  department  with  the  co-oper- 
ation of  county  or  township,  such  improvement  may  with  the  con- 
sent of  the  village  be  carried  into,  within  or  through  the  village. 
Somewhat  similar  provision  is  found  in  section  1231-3,  though 
this  section  seems  to  relate  to  cases  where  the  state  highway  com- 
missioner is  proceeding  without  the  aid  of  county  or  township. 
Again,  by  section  6949  et  seq.  a  county  road  improvement  under- 
taken by  county  commissioners  may  be  extended  by  them  into, 
within  or  through  a  municipality,  whether  village  or  city,  if 
the  consent  of  the  municipality  be  first  obtained.  It  is  to  be  noted 
that  in  all  of  the  several  plans  relating  to  the  carrying  of  road  im- 
provement into  a  municipality,  the  only  action  on  its  part  when  it 
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is  not  to  bear  a  part  of  the  cost  of  the  improvement  is  the  giving 
of  its  consent  to  the'  improvement. 

Your  question,  then,  comes  down  to  the  point  whether  the  au- 
thority which,  as  we  have  seen,  is  vested  in  pounty  commissioners 
to  expend  the  proceeds  of  levy  under  section  6926  on  certain  sec- 
tions of  inter-county  highways,  extends  to  expenditure  upon  a  vill- 
age street  lying  upon  the  line  of  an  inter-county  highway.  The 
question  is  a  close  one.  It  may  well  be  urged  that  since  for  the  im- 
provement purposes  contemplated  by  sections  1193-1  and  1193-2, 
a  village  street  on  the  line  of  an  inter-county  highway  is  to  be  con- 
sidered part  of  such  highway,  the  inference  or  implication  fairly 
follows  that  the  county  commissioners  have  the  same  power  with 
reference  to  such  street  as  with  reference  to  other  parts  of  an  in- 
ter-county highway,  especially  when  it  is  borne  in  mind  that  by  sec- 
tions 6949  et  seq.  express  authority  is  given  commissioners  to  carry 
a  county  highway  improvement  into,  within  or  through  a  village. 

However,  it  would  seem  that  the  negative  answer  first  above 
given  to  your  question  as  stated  forecloses  the  drawing  of  the  infer- 
ence suggested.  To  begin  with,  it  is  only  by  virtue  of  the  express 
power  conferred  by  such  sections  as  1193-1  that  village  streets  may 
be  improved  by  public  authority  other  than  the  village  itself.  The 
authority  given  by  section  1193-1  for  entry  upon  the  streets  of  a 
village  for  improvement  purposes  may  be  exercised,  so  far  as  the 
express  terms  of  the  statute  are  concerned,  by  the  state  highway 
commissioner  alone.  How,  then,  is  there  grouncj  for  inference  or 
implication  that  the  same  authority  may  be  exercised  by  county 
commissioners,  when  in  fact  the  section  of  village  street  is  not  es- 
sentially a  part  of  an  inter-county  highway,  but  is  treated  by  sec- 
tion 1193-1  as  being  part  of  such  highway  for  a  limited  purpose 
only.  Upon  the  whole,  since  the  proposition  involves  the  expendi- 
ture of  public  funds,  and  since,  primarily,  the  burden  of  caring 
for  village  streets  is  by  statute  placed  upon  the  village,  there  would 
seem  to  be  no  justificati6n  for  going  beyond  the  letter  of  the  statute, 
with  the  result  that  it  must  be  concluded  that  county  commissioners 
are  without  authority  to  improve  a  village  street  lying  on  the  line 
of  an  inter-county  highway  through  the  medium  of  expending  the 
accruals  of  levies  under  section  6926  G.  C. 

Your  third  question,  it  is  believed  has  been  answered  by  what 
has  been  said  in  connection  with  your  first  inquiry. 
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The  County  Commissioners  Have  no  Authority  to  Take  Insurance 
Against  Loss  or  Damages  to  Trucks  by  Way  of  Fire,  Accident 
or  Damage  Claims  to  the  Persons  Injured  Thereby. 


No.  1105— (Opinion  Dated  March  29,1920.) 

Hon.  Walter  W.  Beck,  Prosecuting  Attorney,  Lisbon,  Ohio. 

Dear  Sir:  Your  letter  of  recent  date  is  received,  reading  as 
follows : 

"The  Commissioners  of  Columbiana  County  have  re- 
ceived from  the  State  Highway  Department  several  Federal 
Trucks  which  are  to  be  used  in  the  Improvement  of  State 
and  County  roads.  It  is  the  opinion  of  the  writer  that  these 
trucks  cannot  be  insured  by  the  County  Commissioners  in  the 
Counties  to  which  they  are  assigned  and  that  any  money  ex- 
pended in  the  way  of  premiums  for  that  purpose  would  be  il- 
legal. 

in  view  of  the  fact  that  the  County  Commissioners  of  Co- 
lumbiana County  are  about  to  insure  several  of  these  trucks 
we  would  like  to  have  your  opinion  on  this  subject  in  view 
of  the  fact  that  trucks  have  been  sent  into  practically  every 
County  in  the  State. 

They  propose  to  insure  these  trucks  against  fire,  liability 
for  bodily  injuries  or  death ;  liability  for  damages  to  i)roperty 
of  others;  damage  to  assured's  own  automobiles;  defense  of 
claims  and  suits ;  first  aid  expense,  loss  if  any  payable  to  the 
County  Commissioners  and  the  State  Highway  Department  as 
their  interests  may  appear." 

The  trucks  to  which  you  refer  are  automobile  trucks  turned 
over  by  the  United  States  government  to  the  state  of  Ohio.  The 
arrangement  was  entered  into,  so  far  as  the  state  is  concerned, 
through  its  state  highway  commissioner.  Personal  conference 
with  that  officer  discloses  that  the  federal  government  in  turning 
over  the  trucks  laid  down  the  condition  that  they  were  to  be  used 
in  road  work.  No  particular  conditions  other  than  the  one  named 
were  fixed  by  the  federal  government ;  but  it  is  the  understanding 
of  the  state  highway  commissioner  that  the  trucks  remain  the 
property  of  the  federal  government  and  must  be  returned  to  it 
should  it  make  request.  The  federal  government  when  delivering 
the  trucks  did  not  attach  any  condition  calling  for  insurance  against 
loss  or  damage  of  the  trucks  through,  fire,  theft  or  otherwise. 

The  General  Assembly,  through  the  passage  of  an  act  known 
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as  Amended  Substitute  Senate  Bill  No.  105,  approved  February  18, 
1920,  and  filed  in  the  office  of  the  secretary  of  state  February  19, 
1920,  has  taken  cognizance  of  the  situation  created  by  the  receipt 
of  the  trucks  in  question  by  the  state  highway  conunissioner. 
Section  1190-1,  as  appearing  in  said  act,  provides  for  the  housing 
care  and  use  of  such  trucks  by  the  state  highway  commissioner. 

Section  1190-2,  appearing  in  the  same  act,  reads  as  follows: 

"The  state  highway  commissioner  shall  be  authorized  to 
lease  to  the  county  commissioners  of  any  county,  upon  such 
terms,  rentals  and  conditions  as  to  him  may  seem  proper,  sur- 
plus automobiles,  motor  trucks,  road  machinery,  equipment, 
and  supplies  received  from  the  Federal  government,  and  also 
any  and  all  parts  necessary  or  incidental  to  the  proper  main- 
tenance and  equipment  of  such  automobiles,  trucks  and  mach- 
inery, when  in  the  judgment  of  the  state  highway  commis- 
sioner, such  articles  are  not  required  in  the  prosecution  of  any 
work  when  being  carried  on  under  the  direct  control  of  the 
state  highway  department.  The  county  commissioners  of 
any  county  shall  be  authorized  to  execute  any  and  all  such 
leases  as  to  them  shall  seem  proper,  and  shall  provide  suit- 
able places  for  housing  and  storing  such  automobiles,  trucks, 
road  machinery  and  equipment,  and  shall  keep  such  automo^ 
biles,  trucks,  machinery  and  equipment  in  reasonable  repair. 
Any  expense  incurred  by  the  county  commissioners  in  carry- 
ing out  the  provisions  of  this  section  shall  be  paid  from  the 
road  repair  fund  or  other  road  funds  of  the  county." 

While  said  act,  because  of  its  being  subject  to  the  referendum 
provisions  of  the  constitution,  will  not  in  any  event  become  effec- 
tive until  May  20,  1920,  it  is  understood  that  the  state  highway 
commissioner,  because  of  the  great  demand  for  the  trucks  through- 
out the  state  for  use  in  spring  road  work,  has  delivered  part  of 
them  to  various  counties  without  awaiting  express  statutory  au- 
thority to  do  so.  We  must  assume,  however,  that  the  county  com- 
missioners, where  they  received  the  trucks  from  the  state  highway 
commissioner,  whether  he  be  considered  either  an  agent  for  the 
federal  government  or  as  an  officer  of  the  state  of  Ohio  in  deliver- 
ing the  trucks,  have  at  best  no  more  power  with  reference  to  the 
trucks  than  is  given  them  by  Section  1190-2;  for  it  is  perfectly 
clear  that  the  trucks  are  not  in  any  true  sense  the  property  of  the 
county,  and  therefore  do  not  come  within  such  general  provisions 
of  statute  as  might  be  thought  to  furnish  authority  for  the  doing 
of  certain  things  in  connection  with  care  of  the  county's  property. 
Since  the  federal  government  imposed  no  condition  as  to  insurance, 
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and  the  State  Highway  Commissioner  has  not  undertaken  to  im- 
pose on  the  commissioners  any  such  requirement,  and  since  fur- 
thermore said  Section  1190-2  which  deals  specifically  with  the 
trucks  in  question  as  distinguished  from  property  of  the  county 
in  an  ordinary  sense,  does  not  expressly  confer  authority  on  the 
county  commissioners  to  insure  the  trucks  against  loss  or  damage,  * 
it  follows  that  the  county  commissioners  are  yvithout  authority  to 
procure  such  insurance. 

Of  course,  as  has  been  noted,  said  Section  1190-2  is  not  yet  in 
effect,  but  it  is  evident  that  if  said  section  when,  and  if,  it  shall  be- 
come effective,  will  not  confer  power  on  the  commissioners  to  pro- 
cure insurance,  so  much  the  less  have  they  any  such  power  at  this 
time. 

It  is  to  be  noted  that  said  Section  1190-2  authorizes  the  state 
highway  commissioners  to  lease  the  surplus  trucks,  etc.,  to  the 
county  commissioners  "upon  such  terms,  rentals  and  conditions  as 
to  him  may  seem  proper."  It  may  be  that  when,  and  if,  said  Section 
1190-2  becomes  effective,  the  state  highway  commissioner  will  de- 
sire to  insert  in  the  leases  a  condition  requiring  the  county  com- 
missioners to  insure  the  trucks.  Whether  said  section  confers 
power  on  the  commissioner  to  make  such  requirement,  and 
whether  the  county  commissioners  will  be  authorized  to  comply 
with  it  if  made,  are  questions  that  need  not  now  be  passed  upon  in 
answering  your  inquiry. 

It  appears  from  your  letter  that  your  commissioners  have  had 
in  mind  not  only  the  matter  of  insurance  against  loss  or  damage  of 
tilie  trucks  themselves,  but  the  loss  which  might  accrue  to  the 
county  through  the  use  of  the  trucks,  such  as  damage  claims  for 
injuries  to  the  person  and  property  of  third  persons;  cost  of  defend- 
ing claims  and  suits,  first  aid  expenses,  etc.  Of  course  these  latter 
forms  of  insurance  would  not  depend  upon  the  ownership  of  the 
trucks,  but  rather  upon  the  possession  and  use  of  them. 

You  are  advised  that  no  express  statutory  authority  has  been 
found  for  any  such  forms  of  insurance;  neither  is  there  any  pro- 
vision which  by  implication  or  inference  might  give  rise  to  such 
authority.  It  must  be  remembered  in  that  connection  that  the 
county  would  be  practically  be  vacating  of  its  public  functions  if 
it  turned  over  to  an  insurance  company  the  matter  of  paying  or 
contesting  claims,  defending  suits,  etc.  Certainly  the  county  may 
mot  put  in  such  an  attitude  through  action  of  its  officers,  unless 
the  legislature  first  makes  express  provision  to  that  end. 
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The  Board  of  County  Commissioners  Have  no  Authority  to  Reduce 
a  County  or  State  Road  Assessment  After  the  Same  Has  Been 
Made;  Neither  Has  Such  Board  Any  Authority  to  Make  a  Re- 
assessment. 


No.  117^— (Opinion  Dated  April  20,  1920.) 

Hon.  Lewis  Stout,  Prosecuting  Attorney,  Wapakoneta,  Ohio. 

Dear  Sir:     You  have  made  inquiry  of  this  department  as 

follows : 

"Have  the  Board  of  County  Commissioners  authority  to 
reduce  a  county  or  state  road  assessment  without  reassessing, 
that  is,  can  they  reduce  an  assessment  and  have  the  county 
bear  the  loss  ?" 
In  response  to  a  request  for  additional  information,  you  have 

written  as  follows : 

"The  road  in  question  is  an  inter-county  highway  extend- 
ing between  St.  Marys  and  Wapakoneta,  this  county,  known  as 
I.  C.  H.  No.  165,  Sees.  A-3,  B-1,  B-2;  the  assessments  were 
made  October  11th,  1919;  bonds  had  been  issued  prior  thereto. 

What  I  want  to  know  is, — ^have  the  commissioners  the 
,  authority  to  cut  down  individual  assessments  without  making 
an  entire  re-assessment  over  the  whole  road.  That  is,  can  they 
reduce  the  assessments  against  certain  parties  and  let  the 
county  stand  the  reduction,  or,  would  it  be  necessary  if  they 
feel  that  certain  of  the  assessments  are  too  high  that  the  whole 
road  assessments  be  re-assessed?" 

In  connection  with  what  you  have  stated,  it  has  been  found 
upon  inquiry  at  th  State  Highway  Department  that  the  sections 
of  road  you  mention  were  improved  on  the  so-called  "state  aid" 
plan ;  hence  what  is  said  herein  will  have  reference  to  the  statutes 
relating  to  that  plan.  Furthermore,  the  matter  of  purely  clerical 
errors  will  not  be  considered  herein,  since  your  inquiry  does  not 
concern  that  subject  directly  or  indirectly. 

So  far  as  a  search  reveals,  there  is  no  statute  in  connection 
with  state  aid  improvements  authorizing  a  reduction  of  assessment 
once  it  has  been  made.  Assessments  of  such  character  are  pro- 
vided for  by  Section  1214  G.  C,  which  statute  after  making  recitals 
as  to  the  proportion  of  cost  to  be  assumed  by  property  owners,  the 
making  of  a  tentative  apportionment  by  county  surveyor,  notice 
of  completion  and  filing  thereof  and  time  of  hearing  thereon,  con- 
cludes : 

"If  any  owner  of  property  affected  thereby  desires  to  make 
objections  he  may  file  his  objection  to  said  assessment  in  writ- 
ing with  the  county  commissioners  or  township  trustees,  as  the 
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case  may  be,  before  the  time  for  said  hearing.  If  any  objec- 
tions are  filed  the  county  commissioners  or  township  trustees 
shall  hear  the  same  and  act  as  an  equalizing  board  and  they 
may  change  said  assessments  if  in  their  opinion  "any  change 
is  necessary  to  make  the  same  just  and  equitable,  and  such 
commissioners  or  trustees  shall  approve  and  confirm  said 
assessments  as  reported  by  the  surveyor  or  modified  by  them. 
Such  assessments  when  so  approved  and  confirmed  shall  be  a 
lien  on  the  land  chargeable  therewith." 

Section  1216  G.  C.  provides  in  substance  that  the  assessments 
so  made  are  to  be  certified  to  the  county  auditor  and  placed  by  him 
upon  a  special  duplicate  to  be  collected  as  other  taxes. 

It  thus  appears  that  the  law  provides  for  full  opportunity  to 
an  affected  property  owner  to  object  to  the  amount  of  a  prospective 
assessment.  In  the  absence,  as  noted,  of  a  statute  expressly  auth- 
orizing the  county  commissioners  to  make  a  reduction  in  such 
assessment  after  it  is  made  and  to  cast  the  burden -of  such  reduc- 
tion upon  the  county,  the  conclusion  follows  that  the  commissioners 
are  without  such  authority ;  for  any  theory  of  implied  power  in  that 
connection  is  negatived  by  the  rule  as  laid  down  by  the  Supreme 
Court  in  the  case  of  Jones,  Auditor,  vs.  Commissioners,  57  O.  S.  189, 
whereof  the  first  syllabus  reads: 

"1.  The  board  of  county  commissioners  represents  the 
county,  in  respect  to  its  financial  affairs,  onljr  so  far  as  auth- 
ority is  given  to  it  by  statute.  It  may  pass  upon  and  adjudi- 
cate claims  against  the  county  for  services  in  a  matter,  which, 
under  the  statutes,  may  be  the  subject  of  a  legal  claim  against 
the  county.  But  it  is  without  jurisdiction  to  entertain  or  ad- 
judicate claims  which  in  themselves  are  wholly  illegal  and  of 
such  a  nature  as  not  to  form  the  subject  of  a  valid  claim  for 
any  amount.  And  an  attempt  by  the  board  to  allow  a  claim 
of  such  character  will  not  bind  the  county." 

Numerous  other  Ohio  cases  to  the  same  effect  are  to  be  found. 

It  is  to  be  borne  in  mind,  in  connection  with  what  has  been 
said,  that  in  state  aid  road  improvements  the  statutes  require  that 
the  property  owners  bear  a  certain  percentage  of  the  cost.  Pro- 
vision is  made  for  determining  that  percentage.  Such  provision 
will  be  of  little  force  if  the  commissioners  are  at  liberty  to  dis- 
regard it,  in  effect,  by  reducing  the  amount  of  the  assessment  share 
after  the  assessment  has  been  made. 

Your  inquiry  seems  to  assume  that  the  commissioners  may 
make  a  re-assessment.  No  statute  has  been  found  conferring  such 
authority. 
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Bonds  Issued  by  Township  Board  of  Education  are  Subject  to  Tax- 
ation Excepting  Such  Bonds  as  Were  Outstanding  on  January 
1st,  1913. 


No.  1120— (Opinion  Dated  April  1,  1920.) 

Hon.  V.  W.  Fillistrault,  Prosecuting  Attorney,  Ravenna,  Ohio. 

Dear  Sir :    In  your  communication  of  recent  date  you  present 

the  following  question :  .       • 

"Are  bonds  issued  by  a  Township  Board  of  Education  sub- 
ject to  taxation?" 

Section  2  of  Article  XII  of  th^  Constitution  of  Ohio  as  amended 

in  1918  provides : 

"Laws  shall  be  passed,  taxing  by  a  uniform  rule,  all 
moneys,  credits,  investments  in  bonds,  stocks,  joint  stock  com- 
panies, or  otherwise,  and  also  all  resil  and  personal  property 
according  to  its  true  value  in  money,  excepting  all  bonds  out- 
standing on  the  first  day  of  January,  1918,  of  the  State  of  Ohio 
or  of  any  city,  village,  hamlet,  county,  or  township  in  this 
state  or  which  have  been  issued  in  behalf  of  the  public  schools 
in  Ohio  and  by  the  means  of  instruction  in  connection  there- 
with, which  bonds  outstanding  on  the  first  day  of  January, 
1913,  shall  be  exempt  from  taxation,  but  burying  grounds 
public  school  houses,  houses  used  exclusively  for  public  wor- 
ship; institutions  used  exclusively  for  charitable  purposes, 
public  property  used  exclusively  for  any  public  purpose,  and 
personal  property,  to  an  amount  not  exceeding  in  value  five 
hundred  dollars,  for  each  individual,  may,  by  general  laws,  be 
exempted  from  taxation ;  *  ♦  *  " 

From  the  above  it  is  clear  that  bonds  such  as  you  describe 
which  were  outstanding  on  January],  1913  are  not  subject  to  tax- 
ation. 

It  is  further  evident  that  under  the  provisions  of  said  section 
the  legislature  is  not  empowered  to  make  any  further  exemptions 
relative  to  the  taxing  of  bonds. 

You  are  therefore  advised  that  bonds  issued  by  a  township 
board  of  education  are  subject  to  taxation  excepting  such  bonds  as 
were  outstanding  on  January  1,  1913. 
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The  Marietta  &  Vincent  Railroad  Co.  v.  The  Public  Utilities 

Commission 

Public  Utilities  Commission — Validity  of  Order — ^Reducing  Rail- 
road Freight  Rate — Lesser  Rate  as  Aid  to  Increase  Business — 
Rights  and  Duties  of  Common  Carriers. 


(No.  16341  —  Decided  January  13,  1920.) 

Error  to  the  Public  Utilities  Commission. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Squire,  Sanders  &  Dempsey  and  Mr.  Robert  F.  Deni- 
soii,  for  plaintiff  in  error. 

Mr.  John  G.  Price,  attorney  general;  Mr.  E.  E.  Com  and  Mr. 
C.  C.  Middleswart,  for  defendant  in  error. 

By  the  Court.  The  Vincent  Hardware  &  Lumber  Company,  in 
December,  1918,  filed  its  complaint  with  the  Public  Utilities  Com- 
mission against  the  plaintiff  in  error,  an  Ohio  railroad  corporation, 

« 

alleging  that  the  freight  rates  charged  it  by  the  company  as  com- 
mon carrier  were  unjust  and  unreasonable.  It  is  alleged  that  the 
railroad  company  is  owned  and  operated  by  The  Cleveland  Stone 
Company,  a  corporation  engaged  in  the  manufacture  of  grind- 
stones, with  works  along  the  line  of  the  road,  and  that  the  road  is 
operated  for  the  benefit  of  said  Stone  Company,  unjustly  discrimi- 
nating against  the  complainant  and  other  shippers  of  freight. 

The  defendant  in  its  answer  denied  that  its  rates  are  unjustly 
discriminatory  or  unjustly  preferential,  and  denied  that  it  is  owned 
and  operated  by  the  Stone  Company,  but  admits  that  the  Stone 
Company  owns  or  controls  a  controlling  interest  in  the  stock  of  the 
company;  it  denies  that  the  railroad  is  operated  for  the  benefit  of 
the  Stone  Company  in  preference  to  other  shippers,  but  admits  that 
it  is  the  principal  shipper  over  the  road.  But  it  asserts  that  the 
amount  of  revenue  derived  is  no  more  than  sufficient  to  pay  the 
cost  of  operation  and  a  fair  return  on  its  investment,  and  that  any 
decrease  in  rates  would  be  a  confiscation  in  violation  of  the  con- 
stitution. 

On  hearing  before  the  commission  that  body  rendered  its  de- 
cision in  favor  of  the  complainant  and  ordered  the  rates  reduced 
from  $45  minimum  weight  50,000  pounds  to  $25  per  car,  and  freight 
in  less  than  car  lots  from  fifty  cents  per  hundred  to  twenty-five 
per  hundred,  with  the  minimum  charge  of  fifty  cents.  This  pro- 
proceeding  is  brought  to  reverse  the  order  of  the  commission. 

130 
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The  railroad  is  10.2  miles  long,  running  from  Moore's  Junction 
to  Vincent.  It  was  formerly  part  of  the  Marietta,  Cleveland  & 
Columbus  railroad,  which  was  sold  at  receiver's  sale,  plaintiff  in 
error  having  afterwards  acquired  title  to  this  part  by  purchase  in 
June,  1918,  when  it  established  the  rates  complained  of. 

The  testimony  shows  that  the  country  through  which  the 
road  runs  is  a  farming  community,  and  along  the  road  are  one 
large  village  and  several  smaller  ones ;  that  the  topography  of  the 
country  is  hilly  and  the  public  highway  in  winter  muddy  and  al- 
most impassable.  A  number  of  witnesses  were  called  by  the  com- 
plainant, among  whom  one  Secrest,  who  had  had  considerable  ex- 
perience in  the  railroad  business  as  a  railroad  auditor,  telegraph 
operator  and  traffic  expert.  His  testimony  is  frank  and  convinc- 
ing to  the  effect  that  rates  fixed  by  the  company  were  prohibitive, 
and  that  the  shippers  to  whom  they  in  practice  applied  could  not 
do  business  while  such  rates  prevailed.  He  gave  it  as  his  opinion 
that  if  a  decreased  rate  were  established  the  business  would  in- 
crease. 

There  was  testimony  by  other  witnesses  as  to  close  and  inti- 
mate association  between  the  Stone  Company  and  the  plaintiff  in 
error  and  as  to  the  apparent  control  of  the  former  by  the  latter 
in  its  own  interests.  There  was  testimony  that  the  present  rates 
were  unreasonable  and  excessive  and  that  practically  no  freight 
business  would  be  done  hereafter  for  shippers  along  the  company's 
line. 

The  evidence  shows  that  the  section  is  a  large  apple-produc- 
ing section,  that  considerable  quantities  of  wheat,  hay  and  other 
agricultural  products  were  raised,  but  that  the  rates  fixed  were  so 
high  as  to  make  the  use  of  the  road  practically  impossible.  In  fact 
the  main  contention  of  the  complainant  and  its  witnesses  seemed  to 
be  that  the  plaintiff  in  error  did  not  desire  freight  business  ex- 
cept such  as  was  given  to  it  by  the  Stone  Company,  and  the  Stone 
Company  frankly  says  that  it  would  not  be  in  the  railroad  busi- 
ness at  all  if  it  were  not  for  the  necessity  of  hauling  its  own  pro- 
duct. It  seems  to  be  clear  that  the  company  does  not  seek  the 
X)atronage  of  the  general  public. 

With  reference  to  the  contention  of  the  plaintiff  in  error  that 
a  decrease  in  rates  would  be  confiscatory,  the  company  offered  tes- 
timony showing  the  amount  that  had  been  expended  in  mainte- 
nance and  repairs,  and  that  the  expenses  during  a  period  of  the 
first  seven  months  after  the  company  acquired  the  road  exceeded 
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the  income  by  something  like  five  thousand  dollars;  but,  on  the 
other  hand,  it  was  pointed  out  that  a  large  part  was  spent  for  per- 
manent improvements  and  betterments  of  a  permanent  nature. 
This  was  necessary  and  was  done  for  the  purpose  of  putting  the 
roadbed  in  a  condition  to  operate,  so  that  the  owner  of  the  rail- 
road's stock  might  haul  its  own  product  and  incidentally  the  busi- 
ness of  the  public.  The  reduction  made  by  the  commission  while 
considerable  leaves  the  rate  still  higher  than  the  average  rate  in 
effect  on  most  roads  for  a  similar  movement  for  a  like  distance. 

The  commission  was  of  the  opinion  that  the  adoption  of  the 
lesser  rate  would  lead  to  an  increase  of  the  business  of  the  com- 
pany, and  that  a  fiat  rate  of  $25.00  per  car,  regardless  of  distance 
moved  or  the  weight  or  contents,  would  be  and  is  a  compensatory 
rate,  but  it  retained  jurisdiction  of  the  case  and  provided  that  if 
after  a  trial  under  these  rates  for  a  period  of  one  year  they  do  not 
prove  to  be  remunerative  it  will  on  application  again  take  the 
matter  up  for  further  consideration,  based  on  the  results  af  actual 
operation. 

From  the  whole  record  we  think  it  is  apparent  that  much  more 
business  can  be  done  at  but  a  small  increase  in  the  present  expense. 
But  if  actual  experience  after  a  fair  trial  shows  the  rates  to  be  in- 
sufficient the  proper  order  can  be  made  on  the  hearing  of  a  new  ap- 
plication. 

We  are  not  able  to  find  that  the  order  made  in  this  case  by 
the  commission  was  unreasonable  or  unlawful.  The  railroad  hav- 
ing been  constructed  by  a  railroad  company,  organized  under  the 
laws  of  the  state  with  authority  to  exercise  the  sovereign  power, 
and  operated  as  a  common  carrier,  it  became  impressed  with  a  pub- 
lic interest.  A  purchaser  thereof,  either  at  judicial  sale  or  other- 
wise, has  no  right  to  operate  it  for  its  own  private  purpose  or  for 
the  purpose  of  those  with  whom  it  may  privately  contract  to  the 
exclusion  of  the  public.  The  State,  ex  rel.  McGhee,  Attorney  Gen- 
eral, V.  The  Black  Diamond  Co.,  97  Ohio  St.,  24. 

Of  course  when  operated  as  a  common  carrier  it  is  entitled  to 
just  compensation,  and  when  the  locality  through  which  it  runs 
is  sparsely  settled,  and  the  demand  and  necessity  for  transporta- 
tion small,  these  matters  must  be  taken  into  consideration  and 
more  than  the  rate  customary  in  more  favorable  districts  allowed 
while  the  common  carrier  is  operated. 

The  order  is  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson,  JJ.,  concur. 

Merrell,  J.,  not  participating. 
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MOTION  DOCKET. 

10465— The  Gund  Brewing  Co.  v. 
Andrew  Schnerger.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Cuyahoga  county  to  certify  its  rec- 
ord.     Overruled. 

10456— The  Columbus  Slate  Co.  v. 
Kent  P.  Johnson^  Trustee.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Hardin  county  to  certify  its 
order.     Overruled. 

10467 — Tryphena  Dixon  et  al.  v, 
Hershel  D.  Chaffin  et  al.  Motion  for 
an  order  'directing  the  court  of  •  ap- 
peals of  Fayette  county  to  certify  its 
order.     Overruled. 

10458 — Mortimer  Dunning  v.  City 
of  Cincinnati.  Motion  by  defendant 
to  dismiss  petition  in  error  in  cause 
No.  16681  on  the  general  docket. 
Sustained. 

10469 — P.  B.  Putman  v.  The  Board 
of  County  Commissioners  of  Paulding 
county.  Motion  by  defendant  for  ex- 
tension of  time  to  file  brief  in  case 
No.  16387  on  the  general  docket. 
Sustained. 

10460 — Frank  M.  Callahan  v.  Adam 
Schantz,  Trustee,  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Montgomery  county  to  cer- 
tify its  record.     Overruled. 

10463 — Jesse  G.  Dershem  et  al.  v. 
Chicago  &  Erie  Rd.  Co.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Allen  county  to  certify  its 
record.     Overruled. 

10465 — William  E.  Good  v.  Meyer 
&  Mendoza.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Mont- 
gomery county  to  certify  its  record. 
Overruled. 

10467 — Samuel  Bretzfelder  v.  Hen- 
rietta E.  DeMarree.  Motion  by  plain- 
tiff for  ten  days  extension  of  time  to 
file  brief  in  cause  No.  16543  on  the 
general  docket.     Sustained. 

10468— H.  B.  Steward  et  al.  v.  J.  W. 
Barry,  Adnir.  Motion  by  plaintiff 
and  defendant  to  dispense  with  print- 
ing record  in  cause  No.  16547  on  the 
general  docket.     Sustained. 


10474— Lillian  Schaffer  et  al.  v. 
Nelson  P.  Youren.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Mahoning  county  to  certify  its  record. 
Overruled. 

10476— William  D.  Pence  et  al.  v. 
Anna  Katherine  Wright,  a  minor,  et 
al.  Motion  for  an  order  directing  the 
court  of  appeals  of  Seneca  county  to 
certify  its  record.    Overruled. 

10478— The  State  of  Ohio  v.  Carl 
Hollenbacher.  Motion  for  leave  to 
file  petition  in  error  to  the  court  of 
appeals  of  Allen  county.     Sustained. 

10479— The  Stete  of  Ohio  v.  Carl 
Hollenbacher.  Motion  by  plaintiff  to 
stay  proceedings  of  the  order  of  the 
court  of  appeals  in  cause  No.  16621 
on  the  general  docket.     Sustained. 

GENERAL  DOCKET 

16269— Clayton  D.  Fairchild  v.  The 
Lake  Shore  Electric  Rd.  Co.  Lucas. 
Judgment  of  court  of  appeals  reversed 
and  that  of  common  pleas  affirmed. 

16356 — The  Rudolph  Savings  Bank 
Co.  V.  The  Anchor  Oil  &  Gas  Co.,  a 
partnership,  et  al.  Wood.  Judgment 
affirmed. 

16407— City  of  Sandusky  v.  The  B. 
&  0.  R.  R.  Co.  et  al.  Erie.  Judgment 
reversed.    Cause  remanded. 

16412— William  M.  Shinnick  et  al. 
V.  The  State,  ex  rel.  W.  C.  Bowers. 
Muskingum.     Judgment  affirmed. 

16413 — Aglaia  Zonars  v.  Charles 
Zonars.  Montgomery.  Judgment  of 
the  court  of  appeals  reversed  on  au- 
thority of  Polyclinic  v.  Balch,  92  Ohio 
St.,  415. 

16487— The  State,  ex  rel.  Wendell 
Keyser,  v.  Carl  M.  Babst.  Quo  War- 
ranto.    Writ  to  issue. 

16549 — Samuel  A.  Kinsinger,  etc., 
V.  The  Board  of  Education  of  the  De- 
Graff  Village  School  District  et  al. 
Logan.    Judgment  affirmed. 

16578— The  State,  ex  rel.  Frank  T. 
Andrews  et  al.,  as  the  Board  of 
County  Commissioners  of  Cuyahoga 
county,  V.  John  A.  Zangerle,  as  Aud- 
itor of  Cuyahoga  county.  In  Manda- 
mus.    Writ  denied. 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS 

The  Cleveland  Can  Co.,  Cleveland, 
$2,500,000.  E.  E.  McCloud,  S.  B.  F|tz- 
simmons,  M.  A.  Grady,  H.  C.  Berg- 
hous,  G.  S.  Browne. 

The  Sidney  Butter  &  Ice  Cream  Co., 
E.  Sidney,  |lO,000.     J.  L.  Updegraff, 

C.  Fowler,  D.  W.  Rahn,  E.  S.  Mc- 
Clure,  J.  M.  Updegraff. 

The  Akron  Citv  Laundry  *&  Clean- 
ing Co,,  Akron,  $510,000.  A.  Siche- 
man,  T.  E.  McShaffrey,  F.  R.  Ormsby, 
H.   FemiBtein,   H.   Ferbstein. 

The  Miller  Motor  Co.,  Dayton,  $25,- 
0000.     F.  J.  Miller,  W.  F.  Miller,  A. 
E.   Koffer,  W.   T.    McKelvey,   W.    A.. 
Meehan. 

The  Dayton '  Builders  Supply  Co., 
Dayton,  $300,000.  H.  B.  Arnold,  P. 
H.  Worman,  R.  G.  Corwin,  A.  K. 
Gribble,  J.  Leach. 

The  Oak  Park  Co.,  Cleveland,  $100,- 

000.  A.  W.  Thomas,  M.  A.  Sellbers:, 
M.  R.  Bumage,  F.  H.  Sellberg,  D.  C. 
Clampitt. 

The  Freeport  Fuel  Mining  Co., 
Athens,  $50,000.  H.  H.  Edington,  J. 
Edington,  N.  B.  Edington,  L.  E. 
Aumillter,  H.  C.  Edington. 

The  Rive-Jones.,  Cleveland,  $1,250. 
(Const.)  P.  J.  Bickel,  J.  A.  Smith,  E. 
R.  Shields,  W.  L.  Fleming,  F.  S.  Whit- 
comb. 

The  A.  F.  Baier  Coal  Co.,  Cleve- 
land, $25,000.  A,  F,  Blaier,  D.  O. 
Swayer,  T.  G.  Brooks,  L.  Englander, 

D.  P.  Bowden. 

The  Hart  &  Stein  Co.,  Cleveland, 
(Printing)    $10,000.     A.   L.  Hart,  W. 

E.  Stein,  M.  E.  Stein,  M.  E.  Hart,  M. 
D.  Hart. 

The  Kingsbury  Realty  Co.,  Cleve- 
land, $10,000.  N.  F.  Kennedy,  H. 
R.  Taylor,  A.  L.  Miller,  A.  W.  Stani- 
forth,  J.  M.  Townsend. 

The  Manheim-Wier  Fiscal  Agency 
Co.,  Cleveland,  $10,000.  S.  M.  Man- 
heim.  D.  Wier,  C.  C.  Hunter,  M.  Hol- 
ben.  B.  H.  Todd. 

The  Eleven  Hundred  &  Four  Pros- 
pect Co.,  Cleveland,  $50,000.  W.  B. 
Cohen,  A.  Koblits,  M.  B.  Abrams,  S. 

1.  Davis,  M.  Holben. 

The  Federal  Iron  Works  Co., 
Youngs  town,  $25,000.  F.  J.  McCar- 
thy, J.  M.  Flood,  J.  S.  Siegle,  J.  J. 
McConville,  F.   C.  Dustman. 


The  Lorain  Chamber  of  Commerce 
Holding  Co.,  Lorain,  $30,000.  G.  W. 
Dudderar,  T.  C.  Metzger,  A.  E.  Cam- 
eron, C.  M.  Irish,  E.  M.  Wickens. 

The  Wade  Park  Manor  Co.,  Cleve- 
land, $367,500.  G.  A.  Schneider,  F. 
C.  Mugler,  W.  Schmehl,  W.  L.  Day, 
H.  H.  Burton. 

The  Ash  wood  Building  Co.,  Cleve- 
land, $15,000.  G.  R.  Sizer,  H.  E. 
Davis,  M.  L.  Dilley,  G.  C.  Hafley,  D. 
Adams. 

The  Lima  Realty  Mortgage  Co., 
Lima,  $200,000.  L.  E.  Ludwig,  A.  A. 
Stolly,  A.  C.  Ca  Jacob,  H.  L.  Pew,  H. 
W.  Neff. 

The  Xenia  Avenue  Savings  Bank 
Co.,  Dayton,  $50,000.  A.  A.  Horst- 
man,  E.  S.  Wellmeier,  A.  A.  Schwagel, 
U.  J.  Zimmer,  W.  F.  Muth,  E.  Luth- 
man,  P.  Burger,  J.  F.  Westendorf. 

The  Ohio-Indiana  Motor  Truck  Co., 
Cincinnati,  $20,000.  C.  J.  Kelly.  C.  F. 
Huling,  A.  A.  Anthony,  E.  M.  Gatliff, 
T.  M.  Geoghegan. 

The  McComb  Farmers  Co-operative 
Co.,  McComb,  $50,000.  W.  M.  Moore- 
head.  A.  A.  Rudisel,  F.  S.  Robinson, 
W.  R.  Miller,  G.  Shaw. 

The  Defiance  Improvement  Co.,  De- 
fiance, $200,000.  D.  F.  Openlander, 
C.  Behringer,  J.  D.  Spangler,  J.  L. 
Tate,  W.  G.  Lehman. 

The  Machinery  Improvement  Co., 
Cleveland,  $20,000.  F.  W.  Poulson, 
J.  Nuccio,  R.  T.  Alger,  B.  W.  Helbine, 
E.  Friedrick. 

The  Golden  Pheasant  Restaurant 
Co.,  Cleveland,  $62,000.  D.  R.  Wilkin, 
W.  H.  Findley,  C.  A.  Alexander,  M.  I. 
Buelow.  I.   M.   McDonough. 

The  Edgar  Tool  Co..  Dayton,  $75,- 
000.  Harry  C.  Bratt.  L.  W.  Crandall. 
Geo.  Craig,  A.  A.  Edgar,  O.  K.  Lan- 
fersieck. 

The  Miami  Vallev  Frlnit  Growing 
Co.,  Davton,  $500,000.  W.  H.  Corn- 
stock,  W.  E.  Emerick,  C.  E.  Morris, 
H.  V.  Van  Zant,  0.  L.  Eikenberry. 

The  Guaranutee  Auto  Service  Co., 
Cleveland,  $10,000.  C.  S.  Faul  R.  H. 
Minteer,  G.  A.  Robinson,  J.  W.  Ken- 
nedy, E.  E.  Miller* 

The  Columbus  Industries  Inc.  Co., 
Columbus.  $100,000.  J.  Howard  Rees, 
Louis  Bailey,  D.  Wm.  Moisselle,  W. 
S.  Pealer,  E.  H.  Daniel,  J.  L.  Stanton. 
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The  Utility  Electric  Co.,  Columbus, 
§25,000.  M.  W,  Mclntyre,  P.  B.  Beck, 
1.  G.  Stirgrwolt,  J.  B.  Shoemaker,  H. 
D.  Bishop. 

The  Bfome  of  the  Hon^bees  Imp. 
Co.,  Medina,  |25,000.  H.  H.  Root,  A. 
L.  Boyden,  L.  W.  Boyden,  M.  F.  Bry- 
ant, H.  R.  Calvert. 

The  Wegner  Cleaning  and  Dyeing 
Co.,  Greenville,  $15,000.  E.  F.  Weg- 
ner,  C.  E.  Amen,  F.  T.  Wegner,  W. 
B.  Buchanan,  T.  A.  Billingsley. 

The  James  S.  English  Co.,  E.  Liver- 
pool, $10,000.  (Elec.  Supplies)  J.  S. 
English,  A.  J.  E.  Manton,  J.  S.  Eng- 
lish, C.  E.  Cochran,  D.  B.  Mackintosh, 

A.  G.  Myers. 

The  G.  H.  Rempes  Electric  Co., 
Cleveland,  $25,000.  G.  H.  Rempes, 
H.  R.  Kinney,  W.  J.  Delaney,  W.  P. 
Ambros.   S.    E.    Rempes. 

The  Beacon  Securities  Co.,  Akron, 
$10,000.  L.  B.  Tomkinson,  W.  R. 
Bronk,  H.  J.  Gettys,  M.  C.  Brook,  M. 

B.  Body. 

The  Chatfield  Eauity  Exchanizre  Co., 
Chatfield,  $40,000.  J.  Kalb,  W. 
Breigel,  J.  F.  Kalb,  A.  A.  Zeigler,  C. 
P.  Lust. 

The  Iron  Sales  &  Erection  Co.,  Cin- 
cinnato.  $10,000.  G.  P.  Stockton,  C. 
H.  Gott,  B.  L.  Stockton,  T.  E.  Gott, 

B.  Hartman. 

The  Adelphi  Land  Co.,  Sheffield, 
$25,000.  J.  H.  Watson.  Jr.,  C.  M. 
Burke,  M.  C.  Myers,  B.  E.  Robertson, 
M.  C.  Byrnes. 

The  Theta  Realty  Co..  Cincinnati, 
$26,000.  H.  B.  Hannah,  H.  H.  Wag- 
ner. H.  P.  Malone,  Jas.  Lindner,  M. 
S.  Cherington. 

The  Commercial  Shearinp-  ir  S^tamn- 
ing  Co.,  Youngstown,  $100,000.  R. 
Camick,  J.  Camick,  R.  Proctor,  G.  C. 
Tinsley.  G.  T.  Ohl. 

The  Melbourne  Garage  Co.,  Cleve- 
land, $100,000.  M.  McMahon.  L.  K. 
LeRoy.  T.  N.  Corlette,  C.  A.  Hyde,  F. 
P.  Walther.  ' 

The  Imperial  Rubber  Co.,  Orrville. 
$25,000.  H.  A.  Flinn,  S.  S.  Hobbs,  F. 
S.  Gill,  R.  Bamett. 

The  Air  City  Realty  Co..  Dayton, 
$20,000.    A.  M.  McKey,  N.  Fulton,  O. 

C.  Jordon,  E.  Stevens,  M.  M.  McKay. 
The  Berea  Bus  line  Co.,  Berea,  $25,- 

000.     H.  W.  Welchek.  A.  F.  Gpghan, 
R.  E.  Collins,  J.  R.  Robinson. 

The  Emrich-Steinfield  Realty  Co., 
Cleveland,  $100,000.  G.  B.  Harris,  R. 
L.  Havith,  A.  D.  Mulligan,  S.  Y.  Al- 
len, S.  Sihaefer. 


The  Dayton  Catholic  Foresters 
Halls  Co.,  Dayton,  $125,000.  A.  A. 
Hortsman,  L.  J.  Trimbach;  F.  Burg- 
er, H.  J.  Overman,  J.  Karber,  M.  J. 
Farrell. 

The  Staiger  Land  &  Mortgage  Co., 
Cleveland,  $225,000.  H.  U.  McFad- 
den,  W.  Bradfield.  E.  S.  Wnite,  E.  A. 
Boyle,  R.  C.  Taylor. 

The  Cincinnati  Furnace  &  Stove 
Repair  Co.,  Cincinnati,  $10,000.  M. 
Bloch,  S.  L.  Finn,  J.  Lapinsky,  F.  S. 
Breene,  E.  Schellenbach. 

The  Home  Finders  Realty  Co., 
Steubenville,  $25,000.  L.  E.  Keiser, 
A.  J.  Peterson,  E.  Jones,  W.  Smith, 
A.  Jones,  N.  Hooe,  R.  Jackson. 

The  Coleman  &  Burnett  Co.,  Lor- 
ain, $100,000.  (Auto  Tires)  M.  A. 
Burnett,  P.  J.  Goldthorne,  C.  C.  Cole- 
man, L.  C.  Stilwell,  C.  A.  Day. 
....The  Shemen  Oil  and  Gas  Co.,  Can- 
ton, $20,000.  W.  Beerbruck,  G.  B. 
Kellogg,  H.  Nelius,  D.  Hall,  F.  B. 
Melchoir. 

The  Guernsey-Texas  Oil  &  Gas  Co., 
Cambridge,  $150,000.  H.  R.  Myers, 
F.  L.  Boyd,  J.  L.  Secrest,  A.  G. 
Faight,  C.  E.  Secrest. 

The  Hunt  Dry  Goods  Co.,  Barnes 
ville,  $50,000.  G.  .  E.  Hunt,  W.  C. 
Nott,  J.  B.  Stevens,  C.  W.  Reed,  V. 
Hunt. 

Increases. 

The  Akron  Beverage  &  Cold  Sto- 
rage Co..  Akron,  $100,000  to  $500,000. 

The  Efficiency  Tool  Co.,  Dayton, 
$10,000  to  $15,000. 

The  A.  C.  Electrical  Manufacturing 
Co.,  Dayton,  $100,000  to  $600,000* 

The  Lammers  Co.,  Cincinnati,  $100,- 
000  to  $250,000. 

The  Liberty  Center  Grain  &  Stock 
Co.,  Liberty,  $15,000  to  $50,000. 

The  Lodge  and  Shipley  Machine 
Tool  Co.,  Cincinnati,  $1,000,000  to  $4,- 
400.000. 

The  Home  Gardens  Co.,  Dayton, 
$25,000  to  $50,000. 

The  Reserve  Lumber  Co.,  Cleveland, 
$100,000  to  $250,000. 

The  Jacob  Halter  &  Sons  Co., 
Cleveland,  $6000  to  $30,000. 

The  United  States  Auto  Accesso- 
ries Co.,  Cincinnati,  $10,000  to  $25,- 
000. 

The  Dietrich  Motor  Car  Co., 
Youngstown,  $25,000  to  $100,000. 

The  R.  C.  Hull  Electric  Co.,  Cleve- 
land, $10,000  to  $35,000. 

The  Cincinnati  Gear  Co.,  Cincinna- 
ti, $33,000  to  $300,000. 
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The  Buckeye  Steel  Castings  Co., 
Columbus,  $2,500,000  to  $4,500,000. 

The  Burr  Oak  Belting  Co.,  Cincin- 
nati, 120,000  to  $30,000. 

The  Regal  Belting  Co.,  Cincinnati, 
$25,000  to  $75,000. 

The  Standard  Envelope  Manufac- 
turing Co.,  Cleveland,  $50,000  to 
$100,000. 

The  Conklin  Pen  Manufacturing 
Co.,  Toledo,  $500,000  to  $900,000. 

The  V.  T.  Hills  Co.,  Delaware, 
$100,000  to  $200,000. 

The  Gordon  Chocolate  Co.,  Cincin- 
nati, $80,000  to  $60,000. 

The  American  Tube  &  Pipe  Bending 
Co.,  Cleveland,  $50,00  to  $200,000. 

The  Advance  Bag  Co.,  Middletown, 
$400,000  to  $1,100,000. 

The  G.  A.  Schacht  Motor  Truck 
Co.,  Cincinnati,  $100,000  to  $200,000. 

The  Park  Hardware  Co.,  Warren, 
$50,000  to  $100,000. 

The  Peoples  Packing  House  Co., 
Cmcmnati,  $10,000  to  $100,000. 

The  Hooven  and  Allison  Co.,  Xenia. 
$1,500,000  to  $6,000,000. 

The  D.  A.  White  Co.,  Cincinnati, 
$50,000  to  $150,000. 

The  Cowell  &  Hubbard  Building 
Co.,  Cleveland,  $250,000  to  $400,000. 

*.J!l®  ^®^*^^"«  L^^^e  Co.,  Cedarville, 
$40,000  to  $66,000. 

The  Clermont  County  Loose  Leaf 
Tobacco  Co.,  Balavia,  $10,000  to  $30.- 
000.  ' 

The  H.  Office  &  Bro.  Co.,  Dayton, 
$15,000  to  $50,000.  ' 

The  Erie  Stone  Co.,  Toledo,  $100,000 
to  $150,000.  .  ^       ,     " 

The  Leather  Products  Co.,  Cincin- 
nati, $48,000  to  $125,000. 

The  Guaranteed  Remedies  Co., 
Elyria,  $10,000  to  $100,000. 

The  Herbrand  Co.,  Fremont,  $150,- 
000  to  $1,760,000. 

The  A.  D.  Baker  Co.,  Swanton, 
$250,000  to  $400,000. 

The  Quality  Electrotype  Co.,  Cin- 
cinnati, $50,000  to  $150,000. 

The  Acme  Truck  Sales  Co.,  Akron, 
$35,000   to  $125,000. 

The  Times  Co.,  Mariette,  $20,000 
to  $100,000. 

The  Southwick  Candy  Co.,  Cleve- 
land, $25,000  to  $100,000. 

The  C.  F.  Denzer  Co.,  Sandusky, 
$25,000  to  $40,000. 

The  Good  Housekeeping  Shop  Co., 
Dayton,  $10,000  to  $50,000. 

The  Century  Cycle  Co.,  Akron,  $10,- 
000  to  $50,000. 


The  Liberty  Raincoat  Co.,  Dayton, 
$10,000  to  $25,000. 

The  O'Connor  Schraegle  Lumber 
Co.,  Cuyahoga  Falls,  $26,000  to  $100,- 
000. 

The  A.  E.  Pitts  Shoe  Co.,  Colum- 
bus,* $100,000  to  $200,000. 

The  Cumberland  Valley  Lumber 
Co.,  Cincinnati,  $50,000  to  $150,000. 

The  Caxton  Building  Co.,  Cleveland, 
$300,000  to  $1,000,000. 

The  American  Block  &  Manufactur- 
ing Co.,  Warren,  $100,000  to  $200,000. 

The  Norwalk  Auto  Parts  Co.,  Nor- 
walk,  $100,000  to  $150,000. 

The  National  Malleable  Castings 
Co.,  Cleveland,  $8,000,000  to  $20,000,- 
000. 

The  Smith  Gas  Engineering  Co., 
Dayton,  $450,000  to  $2,600,000. 

The  C.  &  S.  Haulage  Co.,  Columbus, 
$10,000  to  $100,000. 

The  Oldnoyd  Mining  Machine  Co., 
Cincinnati,  $125,000  to  $500,000. 

The  Benevolent  Building  Co.,  Cleve- 
land, $10,000  to  $100,000. 

The  Weaver-Dunkle  Co.,  Cleveland, 
$50,000  to  $100,000. 

The  Oesterlein  Machine  Co.,  Cin- 
cinnati, $100,000  to  $700,000. 

The  Defender  Sales  Co.,  Cleveland, 
$10,000  to  $25,000. 

The  C.  M.  French  Rubber  Co.,  Co- 
lumbus, $1,000  to  $1,500,000. 

Sanitary  Milk  Co.,  Canton,  $50,000 
to  $500,000. 

The  James  Carson  Co.,  Springfield, 
$100,000  to  $150,000. 

The  American  Multigraph  Co., 
Cleveland,  $40,000.     F.  J.  Logan,  E. 

Decreases 

The  Acme  Foundry  Co.,  Cleveland, 
fl50.000  to  $1,500. 

The  Palmer  and  De  Mooy  Foundry 
Co.,   Cleveland,   $100,000   to   $1,000. 

The  Ohio  Mortgage  &  Investment 
Co..  Davton,  $50,000  to  $25,000. 

The  East  Eleventh  Street  Realty 
Co.,  Cleveland,  $250,000  to  $2,600. 

The  Lenox  Co.,  Cleveland,  $1,000,- 
000  to  $10,000. 

The  Lakewood  Mason  Supply  Co., 
Cleveland,  $75,000  to  $1,000. 

The  Cleveland  Material  Cot,  Cleve- 
land, $80,000  to  $1,000. 

The  Akron  Varnish  Co.,  Akron, 
$250,000  to  $225,000. 

The  Aetna  Rubber  Co.,  Cleevland, 
$150,000  to  $1,000. 

The  Associated  Investment  Co., 
Cleveland,  $1,000,000  to  $10,000 


PUBLIC  UTILITIES  COMMISSION 


No.  1979 — In  the  Matter  of  the  Application  of  The  Cardinsrton  Elec- 
tric light.  Heat  and  Power  Company  to  Issue  $4,000.00  Common 
Capital  Stock — ^Prayer  Granted. 


(Dated  May  6,  1920) 

This  day,  (it  appearingr  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecessary),  this  matter 
came  on  for  consideration  upon  the  application  of  The  Cardington 
Electric  Light,  Heat  and  Power  Company,  (a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  Ohio) ,  ask- 
ing the  consent  and  authority  of  this  Commission  to  issue  its  com- 
mon capital  stock  of  the  par  value  of  four  thousand  dollars,  the 
proceeds  arising  from  the  sale  thereof  to  be  used  (1)  to  discharge 
applicant's  outstanding  bonded  indebtedness  of  the  principal  sum 
of  $1,000.00,  (2)  to  reimburse  its  treasury  for  the  sum  of  $2,807.42 
(not  procured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences 
of  indebtedness)  expended  therefrom  for  capital  purposes  between 
the  dates  June  1st,  1917,  and  May  1st,  1920,  and  (3)  to  augment 
applicant's  working  capital  to  the  extent  of  $192.58 : 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon: 

(1)  That,  of  $2,000.00,  principal  sum,  of  first  mortgage, 
six  per  cent,  bonds,  authorized  to  be  issued  by  the  applicant, 
under  authority  of  the  order,  made  and  entered  as  of  date 
August  6,  1917,  in  proceeding  No.  1204,  $1,000.00,  principal 
sum,  was  issued  and,  being  now  outstanding,  should  be  duly 
discharged ; 

(2)  That,  within  the  period  June  1.  1917,  to  May  1,  1920, 
both  inclusive,  actual  net  additions  were  made  to  applicant's 
plant,  the  cost  of  which  was  paid,  (1)  $329.01  from  the  pro- 
ceeds of  common  capital  stock  issued  and  disposed  of  under 
said  order  in  proceeding  No.  1204,  (2)  $1,000.00  with  the  pro- 
ceeds of  the  sale  of  the  aforesaid  bond,  and  the  remainder, 
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$1,478.41,  with  moneys  in  the  treasury  not  procured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness ;  • 

(2)  That  the  applicant  now  has  in  contemplation  the  pro- 
vision of  other  additions,  extensions  and  improvements  to  its 
facilities,  the  cost  of  which  will  be  not  less  than  the  sum  of 
$221.59,  and 

(4)  T^at  the  issue  of  applicant's  common  capital  stock 
of  the  par  value  of  $2,700.00  is  reasonably  required,  and  the 
money  to  be  procured  thereby  necessary  for  the  payment  and 
discharge  of  applicant's  aforesaid  bonded  indebtedness,  the 
reimbursement  of  its  treasury  for  the  aforesaid  uncapitalized 
capital  expenditures  therefrom  and  to  provide  for  the  afore- 
said additions,  extensions  and  improvements  to  its 'facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
IX)sition  of  applicant's  common  capital  stock  of  the  par  value  of 
$2,700.00  should  be  granted  if  and  as  the  authority  to  issue  $1,- 
000.00  mortgage  bonds,  not  yet  issued,  granted  by  the  order  in  said 
proceeding  No.  1204  is  rescinded.    It  is,  therefore, 

Ordered,  That  the  authority  granted  said  The  Cardington 
Electric  Light,  Heat  and  Power  Company,  by  the  order  made  and 
entered  as  of  date  August  6th,  1917,  in  proceeding  No.  1204,  to 
issue  and  dispose  of  first  mortgage  bonds  in  excess  of  one  thousand 
dollars,  principal  sum,  hereby  is  rescinded.    It  is  further 

Ordered,  That  said  The  Cardington  Electric  Light,  Heat  and 
Power  Company  be,  and  hereby  it  is  authorized  to  issue  its  common 
capital  stock  of  the  par  value  of  two  thousand,  seven  hundred  dol- 
lars ($2,700.00),  and  that  said  capital  stock  be.  sold  for  the  highest 
price  obtainable,  but  not  less  than  the  par  value  thereof.  It  is 
further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to-wit: 

(a)  The  payment  and  discharge  of  applicant's  bonded  in- 
debtedness of  the  principal  sum  of  $1,000.00,  now  outstand- 
ing. 

(b)  The  reimbursement  of  applicant's  treasury  for  the 
sum  of  $1,478.41,  not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  expended  therefrom, 
between  the  dates  June  1st,  1917,  and  May  1st,  1920,  for  the 
provision  of  additions,  extensions  and  improvements  to  appli- 
cant's facilities,  and 
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(c)  The  sum  of  $221.59  to  be  expended  for  further  addi- 
tions, extensions  and  improvements  to  applicant's  facilities. 

It  is  further 

Ordered,  That,  forthwith  upon  the  payment  of  said  outstand- 
ing: bonded  indebtedness,  such  bonds  be  cancelled  and  destroyed.  It 
is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock,  the  ex- 
penditure of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order,  and  the  cancellation  and  destruction  of  said 
bonds.    It  is  further 

Ordered,  That  said  application,  insofar  as  it  asks  authority  to 
issue  common  capital  stock  of  the  additional  par  value  of  one 
thousand,  three  hundred  dollars,  be,  and  hereby  it  is  denied. 


No.  1985— In  the  Matter  of  the  Application  of  The  Springfield 
Light,  Heat  and  Power  Company  for  Consent  and  Authority  to 
Issue  General  and  Refunding  Mortgage  Twenty- Year,  Five  Per 
Cent.  Gold  Bonds  and  Preferred  Capital  Stock — ^Prayer  Granted. 


(Dated  May  6,  1920) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecessary),  this  matter 
came  on  for  consideration  upon  the  application  of  The  Springfield 
Li^rht,  Heat  and  Power  Company,  (a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  Ohio) , 
asking  the  consent  and  authority  of  this  Commission  to  issue  six 
per  cent,  preferred  capital  stock,  of  the  par  value  of  two  hundred 
thousand  dollars,  and  general  and  refunding  mortgage,  twenty- 
year,  five  per  cent  gold  bonds  of  the  principal  sum  of  two  hundred 
and  fifty  thousand  dollars,  the  proceeds  thereof  to  be  used  to  pro- 
vide net  additions  to  applicant's  facilities,  the  cost  of  which  has 
been  estimated  at  the  sum  of  $401,261.00: 

XJpon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon. 


140  DEPABTICFKT  REFOkTS 

(1)  That  the  applicant  now  has  in  contemplation  addi- 
ti<ms,  extensions  and  improvements  to  its  facilities  of  the  total 
cost  of  $445,445.00,  which  will  retire  $44,184.00  present  prop- 
erty, or  a  net  addition  to  plant  investment  of  $401,261.00 ; 

(2)  That,  under  the  conditions  now  existing  in  the 
finiMicial  markets  and  surrounding  the  sale  of  securities, 
eighty  percentum  of  the  par  value  of  applicant's  said  bonds 
will  be  a  fair  price  to  realize  from  a  sale  thereof,  and 

(3)  That  the  issue  of  applicant's  said  preferred  capital 
stock  and  bonds  is  reasonably  required,  and  the  money  to  be 
secured  thereby  is  necessary  for  the  construction,  comidetion, 
extension  and  improvement  of  applicant's  facilities  as  afore- 
said. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  preferred  capital  stock  and  bonds  should  be 
granted.    It  is,  therefore. 

Ordered,  That  said  The  Springfield  Light,  Heat  and  Power 
Company  be,  and  hereby  it  is  authorized  to  issue  six  per  cent,  pre- 
ferred capital  stock  of  the  par  value  of  two  hundred  thousand  dol- 
lars ($200,000.00)  and  its  general  and  refunding  mortgage,  twenty- 
year,  five  per  cent,  gold  bonds  of  the  principal  sum  of  two  hundred 
and  fifty  thousand  dollars  ($250,000.00) ,  and  that  said  capital  stock 
and  bonds  be  sold  for  the  highest  price  obtainable  but  not  less  than 
the  par  value  of  said  capital  stock  nor  less  than  eighty  percentum 
of  the  par  value  of  said  bonds.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said 
bonds  be  amortized  pursuant  to  the  rules  and  regulations  hereto- 
fore prescribed  by  this  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  caiii- 
tal  stock  and  bonds  be  devoted  to  and  used  for  the  following  pur- 
pose, and  no  other,  to-wit:  The  payment,  to  the  extent  of  such 
proceeds,  of  the  cost  of  the  net  additions  to  applicant's  facilities, 
which  net  additions  have  been  estimated  at  the  sum  of  $401,261.00, 
set  forth  in  the  budget  appended  to  the  application  herein,  which 
budget  hereby  is  made  a  part  of  this  order  by  reference.  It  is 
further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period  of  the  issue  and  disposition  of  said 
capital  stock  and  bonds,  and,  in  reasonable  detail,  the  expenditure 
of  the  proceds  thereof  pursuant  to  the  terms  and  conditions  of  this 
order. 
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No.  1987— -In  the  Matttf  of  the  Application  of  The  Toledo  T^minal 
Railroad  Company  in  Regard  to  Eqoipment  Trust  For  1920 — 
Prayer  Granted. 


(Dated  May  6,  1920) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  conneo- 
tion  therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecessary),  this  matter 
came  on  for  consideration  upon  the  application  of  The  Toledo  Ter- 
minal Railroad  Company,  (a  corporation  duly  organized  and  exist- 
insr  under  and  by  virtue  of  the  laws  of  the  state  of  Ohio),  asking 
the  consent  and  authority  of  this  Commission:  (1)  To  make  and 
enter  into,  by  and  with  the  American  Locomotive  Company,  a  cer- 
tain contract,  or  articles  of  agreement,  covering  the  delivery  to  the 
applicant  for  its  present  use  and  ultimate  ownership,  under  a  ocm- 
ditional  purchase  plan,  of  two  superheater,  consolidation  freight 
locomotives  and  two  six-wheel  switching  locomotives,  of  the  total 
cost  of  $137,300.00,  and  (2)  to  make  and  issue  to  the  said  Ameri- 
can Locomotive  Company,  as  evidence  of  its  indebtedness  for  and 
on  account  of  the  deferred  payments  for  said  locomotives  twenty- 
four  promissory  notes,  each  in  the  sum  of  $4,300.00: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  it  appearing  that  said  locomotives  are  not  to  be  ac- 
quired in  replacement  of  existing  motive  power  equipment,  the 
Commission  finds  that  the  making  of  said  contract  and  the  issuing 
of  said  notes  are  reasonably  required  and  necessary  for  the  exten- 
sion and  improvement  of  applicant's  facilities  and  the  maintenance 
and  improvement  of  its  service,  and  is  satisfied  that  consent  and 
authority  therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Toledo  Terminal  Railroad  Company 
be,  and  hereby  it  is  authorized  to  make  and  enter  into,  by  and  with 
the  American  Locomotive  Company,  the  contract  of  conditional  sale 
of  two  superheater,  consolidation  freight  locomotives  and  two  six- 
wheel  switching  locomotives,  for  the  total  consideration  of  $137,- 
300.00,  whereby  the  applicant  secures  the  present  use  and  ultimate 
ownership  of  said  motive  power  equipment  upon  the  payment  of  the 
initial  sum  of  $34,100,00  in  cash  and  the  discharge  of  certain  prom- 
issory notes  of  the  total  principal  sum  of  $103,200.00,  with  the  in- 
terest thereupon;  and,  as  in  said  contract  provided,  to  execute  and 
deliver  to  said  American  Locomotive  Company  twenty-four  (24) 
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promissory  notes,  of  the  principal  sum  of  four  thousand,  three  hun- 
dred dollars  ($4,300.00)  each,  bearing  interest  at  the  rate  of  six 
percentum  per  annum,  payable  semi-annually  and  at  the  maturity 
of  said  notes,  and  to  be  payable  (both  as  to  principal  and  interest) 
without  deduction  for  any  taxes,  assessments  or  other  govern- 
mental charges  (except  any  federal  income  tax  exceeding  two  per- 
centum of  said  interest)  which  the  applicant  may  be  required  to 
pay  thereon  or  authorized  to  retain  therefrom  under  any  present 
or  future  law  or  requirement  of  the  United  States  of  America  or 
any  state,  county  or  municipality  or  other  governmental  subdi- 
vision thereof,  said  notes  to  mature  serially  upon  the  first  of  each 
month  from  and  beginning  on  the  first  day  of  June,  1920,  to  and 
including  the  first  day  of  May,  1922.    It  is  further 

Ordered,  That  said  notes  be  so  issued  and  delivered  as  evidence 
of  applicant's  indebtedness  for  and  on  account  of  the  deferred  pay- 
ments for  the  aforesaid  four  locomotives,  and  for  no  other  purpose 
whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  CJom- 
mission  of  the  making  of  said  contract  and  the  execution  and  de- 
livery of  said  notes  pursuant  to  the  terms  and  conditions  of  this 
order. 

And  it  appearing  further  that  the  applicant  now  has  bonds  is- 
sued and  outstanding  in  excess  of  its  issued  and  outstanding  capital 
stock,  the  Commission  does  further  find  that  the  issue  and  dis- 
position of  all  of  said  notes  in  excess  of  applicant's  issued  and  out- 
standing capital  stock  should  be,  and  hereby  it  is  specifically  con- 
sented to,  authorized  and  approved. 
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Where  a  Person  Sells  Land  Upon  Land  Contract  Which  Cmtains  a 
Clause  of  Forfeiture  Upon  Non-Payment  as  Shown  in  the  Form 
of  Contract  Set  Forth  in  the  Opinion,  the  Vendor  Has  a  Claim  For 
the  Unpaid  Purchase  Money  Due  or  to  Become  Due,  Which,  at  His 
Optiim  He  May  Enforce  SpecificaUy.  Therefore,  Such  a  Claim  is 
a  Taxable  Credit.  

No.  1230— (Opinion  Dated  May  8,  1920) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  Acknowledgment  is  made  of  the  receipt  of  your 
letter  of  recent  date  submitting  a  form  of  land  contract  and  re- 
questing the  opinion  of  this  department  as  to  whether  or  not  the 
amount  remaining  unpaid  on  the  contract  on  the  day  preceding  the 
second  Monday  of  April,  1920,  is  taxable  as  a  credit  against  the 
vendor. 

The  vendor's  interest  in  an  ordinary  land  contract  is  clearly  a 
taxable  credit.    Rheinboldt  v.  Raine,  52  0.  S.,  160. 

It  is  sought  to  escape  this  rule  by  calling  attention  to  the  fol- 
lowing stipulation  of  the  contract  now  submitted : 

"It  is  understood  and  agreed  by  and  between'the  parties 
to  this  agreement  that  if  the  said  (vendee)  fail  to  pay  the  said 
consideration  money,  or  the  assessments,  insurance  or  taxes, 
as  herein  stipulated,  within  sixty  days  from  the  time  same  is 
due  and  payable  then  this  agreement  is  to  be  void  as  it  re^ 
gards  the  said  (vendor)  at  his  option,  and  all  money  paid  on 
this  contract  shall  be  forfeited  to  said  (vendor)  as  and  for 
rent  and  liquidated  damages,  and  such  default  of  further  pay- 
ments shall  operate  as  a  forfeiture  of  all  rights  of  said  (ven- 
dee), in  and  to  said  premises,  and  they  shall  peaceably  sur- 
render the  possession  of  said  premises  to  the  said  (vendor), 
who  shall  be  immediately  entitled  to  the  return  thereof." 

The  contention  is  that  this  language,  appended  to  an  ordinary 
contract  whereby  the  vendor  sells  and  agrees  to  give  possession  of 
and  to  convey  to  the  vendee  certain  described  real  estate,  and  the 
vendee  agrees  to  pay  a  certain  consideration  in  installments  and  to 
pay  the  assessments  and  taxes,  makes  the  agreement  in  eifect  a 
lease  with  option  to  purchase.  That  is  to  say,  speaking  in  more 
general  terms,  it  is  argued  that  the  contract  becomes  unilateral, 
being  binding  on  the  vendor  to  convey  if  and  when  the  vendee  com- 
pletely discharges  his  contract,  but  not  being  binding  on  the  vendee 
to  discharge  the  conditions  imposed  upon  him. 
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If  this  contention  is  correct,  the  result  would  indeed  be  that 
the  vendor's  interest  would  not  be  a  taxable  credit.  However,  it 
is  believed  that  the  contention  is  not  well  founded.  A  fair  inter- 
pretation of  the  paragraph  quoted  leads  to  the  result  that  the  con- 
sequences of  the  vendee's  failure  to  perform  as  outKned  in  that 
paragraph  are  only  to  arise  at  the  option  of  the  vendor.  That  is 
to  say,  if  the  vendor  so  elect,  he  may  recover  possession,  and  in 
that  event  he  will  not  be  entitled  to  damage  for  the  vendee's 
breach  of  contract,  in  as  much  as  the  moneys  paid  on  the  contract 
constitute  liquidated  damages.  But  there  is  nothing  to  require  him 
to  make  such  an  election  and  if  he  chooses  he  may  nevertheless 
have  specific  performance  of  the  vendee's  obligation  to  pay  the 
purchase  money. 

The  following  quotations  from  36  Cyc.  571  will  show  the  ap- 
plication of  the  principle  which  controls : 

"Although  the  contract  contains  a  provision  for  liqui- 
dated damages  in  case  of  a  breach,  where  such  provision  is  in- 
tended merely  to  secure  performance,  and  not  to  give  an  op-- 
tion  either  to  perform  or  to  pay  damages,  the  court,  *  *  will 
disregard  the  provision  and  enforce  performance,  if  the  con- 
tract is  one  that  falls  within  its  jurisdiction." 

Here  it  is  submitted  the  author  means  that  the  option  referred 

to  is  that  of  the  vendee  and  not  that  of  the  vendor. 

"Where,  however,  the  contract  was  intended  to  give  de- 
fendant the  choice  between  two  courses,  the  performance  of 
certain  acts  or  the  payment  of  a  sum  of  money,  equity  will 
not  decree  the  performance  of  the  acts,  but  will  leave  plaintiff 
to  his  legal  remedy  for  the  recovery  of  the  money." 

The  following  Ohio  cases  are  cited  as  illustrating  the  two 
sides  of  the  rule: 

In  Egle  V.  Morrison,  27  C.  C.  497,  the  court,  per  Hull,  J.,  had 

under  consideration  the  effect  of  the  following  language :  (p.  500) 

"Should  said  purchaser  fail  to  perform  this  contract  on 
his  part  at  the  time  and  manner  specified,  the  earnest  money 
paid  as  above,  shall  at  the  option  of  the  vendor  and  his  agents, 
be  forfeited  as  liquidated  damages,  and  this  contract  shall 
become  null  and  void." ; 

and,  the  action  being  by  the  vendor,  made  use  of  the  following 

language:  (p.  504) 

"As  to  the  claim  that  the  parties  agreed  upon  the  sum  of 
$100  liquidated  damages,  it  appears  from  the  contract  that 
this  was  at  the  option  of  the  vendor.  The  plaintiff  might 
keep  the  $100  which  had  been  paid  to  her  as  liquidated  dam- 
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ages,  if  she  choose,  or  she  might  exercise  her  option  to  bring 
an  action  for  specie  performance,  and  she  has  chosen  to  do 
that/' 

On  the  other  hand,  in  Allison  v.  The  Luhrig  Coal  Co.,  22  C.  C. 
489,  the  lessor  under  a  mining  lease  sought  injunction  and  account- 
ing against  the  lessee,  on  account  of  failure  of  the  lessee  to  mine 
efficiently  and  thus  to  discharge  a  covenant  to  operate  the  mines  in 
a  workmanlike  manner  and  mine  a  minimum  tonnage  therefrom. 
For  various  reasons  the  remedy  sought  by  the  lessor  was  held  not 
available  to  him.  The  court  quite  properly  regarded  the  injunction 
and  accouiiting  as  a  means  of  securing  specific  perfonnance  and 
says  at  p.  494,  per  Jones,  J. : 

"Indeed,  the  parties  to  the  leases  have  provided  therein, 
for  a  method  by  which  the  lessor  may  obtain  damages.  The 
supplemental  lease  provides  for  a  liquidated  sum  to  be  paid 
lessor  in  case  of  failure  to  mine  a  minimum  quantity  specified 
in  the  lease.  The  parties,  in  the  supplemental  lease,  have  pro- 
vided, in  terms,  for  any  damages  sustained  by  lessor  from 
negligent  operations  in  the  exercise  of  its  rights  thereunder 
by  the  lessee.  We  think  an  action  of  law  could  be  maintained 
and  a  complete  and  adequate  remedy  be  had  therein." 

It  is  clear  that  the  court  acted  in  this  case  upon  the  principle 
that  the  liquidated  damages  would  afford  an  adequate  remedy  to 
the  lessor.  Such  a  statement  can  hardly  be  made  under  the  con- 
tract submitted  by  the  Commission  for  the  opinion  of  this  depart- 
ment.   The  cases  are  indeed  quite  different. 

The  real  question,  as  disclosed  by  examination  of  the  cases 
cited,  is  as  to  whether  the  intention  of  the  parties  is  that  the  rem- 
edy for  defendant's  breach,  afforded  by  the  contract  itself,  is  an 
exclusive  remedy  or  merely  an  additional  remedy  intended  more 
effectually  to  secure  his  performance.  In  arriving  at  the  intention 
of  the  parties,  the  fact  that  the  remedy  thus  afforded  by  the  con- 
tract is  at  the  option  of  the  plaintiff,  would  seem  to  be  determina- 
tive. The  word  "option"  denotes  choice.  To  say  that  the  vendor 
may  avoid  the  contract  at  his  option  means  that  if  he  chooses 
otherwise  the  contract  is  still  to  remain  in  force. 

For  all  the  foregoing  reasons  then,  it  is  the  opinion  of  this 
department  that  the  vendor,  in  the  form  of  contract  enclosed  in 
the  Commission's  letter,  has  a  claim  for  the  unpaid  purchase 
money  due  or  to  become  due,  which  at  his  option  he  may  enforce 
specifically.  It  follows  therefore  that  such  a  claim  constitutes  a 
taxable  credit. 
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Under  the  Provisions  of  Section  7896-50  Goieral  Code^  the  Names 
of  All  Teachers  to  Whom  the  Teachers'  Retirement  Act  Applies, 
Most  Be  Certified  by  the  Employer  to  the  State  Retirement 
Board,  and  Teachers  Over  Seventy  Years  of  Age  Prior  to  Sep- 
tember 1,  1920,  Must  Be  Re-Employed  or  Re-Appointed  Ditrinc 
the  School  Year  1920-1921,  in  Order  to  Become  Members  of  the 
Retirement  System — ^The  State  Retiremait  Board  is  Without 
Authority  to  Retire  Any  Teacher  Soon  After  the  Beginning  of 
the  School  Year,  1920-1921,  or  at  Any  Time  During  Such  School 
Year,  for  the  Law  Provides  in  Various  Sections  That  the  Retire- 
ment of  Teachers  Eligible  to  Retirement  Shall  be  Effective  as 
of  the  End  of  the  School  Year  Then  Current — ^Retirement  of 
Teachers  Over  Seventy  Years  of  Age  Takes  Place  on  August 
31st  of  the  School  Year  in  Which  They  Become  Members,  and  the 
State  Retirement  Board  Shall  Automatically  Retire  all  Other 
Teachers  Who  Are  Members  at  the  End  of  the  School  Year  in 
Which  the  Age  of  Seventy  is  Attained.  Pension  to  Any  Teacher 
Could  Not  Start  on  Any  Day  Prior  to  the  End  of  the  School  Year 
in  Which  Such  Teacher  Was  Retired— Teachers  Over  Sixty  Years 
of  Age  Who  Have  Taught  Prior  to  September  1,  1920,  and  Are 
Members  of  the  State  Teachers'  Retirement  System  During  the 
School  Year  1920-1921,  May  Retire  by  Filing  With  the  Retire- 
ment Board  an  Application  for  Retirement  in  Accordance  With 
the  Provisions  of  Section  7896-34  General  Code,  But  Retirement 
and  Pension  Would  Not  be  Effective  if  Granted  by  the  State  Re- 
tirement Board  Until  the  End  of  the  School  Year  Th^i  Current. 


No.  1200— (Opinion  Dated  May  3,  1920) 

Hon.  W.  E.  Kershner,  Secretary  State  Teachers  Retirement  Sys- 
tem, Columbus,  Ohio. 

Dear  Sir:     Acknowledgment  is  made  of  the  receipt  of  your 
request  for  an  opinion  upon  the  following  questions : 

"1.  Must  teachers  over  seventy  years  of  age  prior  to 
September  1,  1920,  be  reemployed  or  re-appointed  for  the 
school  year  1920-21,  to  become  members  of  the  retirement 
system  ? 

''2.  Must  such  teachers  be  in  service  the  entire  school 
year  1920-21,  or  may  the  retirement  board  retire  such  teachers 
soon  after  the  beginning  of  the  school  year  1920-21  or  at  any 
time  during  the  year? 

'^3.  In  case  such  teachers  may  be  retired  before  the  close 
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of  the  year  1920-21,  will  the  payment  of  pension  to  such 
teacher  begin  upon  retirement  or  at  the  close  of  the  year? 

"4.  May  teachers  over  sixty  years  of  age  who  have  taught 
prior  to  September  1st,  1920,  be  retired  during  the  year  1920- 
21  and  when  will  payment  of  pension  begin?" 

Section  78-96-50,  General  Code,  reads  as  follows : 

"During  September  of  each  year  or  at  such  other  time  as 
the  retirement  board  shall  approve,  such  employer  shall  cer- 
tify to  the  retirement  board  the  names  of  all  teachers  to  whom 
this  act  applies." 

A  reading  of  the  above  section  indicates  that  it  is  the  intent 
of  the  law  that  every  teacher,  in  order  to  have  the  benefits  of  the 
teachers'  retirement  system,  must  have  an  employer,  for  in  other 
sections  of  the  teachers'  retirement  law  it  is  provided  that  portions 
of  the  funds  necessary  for  the  operation  of  the  law  must  come  from 
employers  as  well  as  teachers. 

Section  7896-22  reads  in  part  as  follows : 

"The  membership  of  the  retiring  system  shall  consist  of 
the  following: 

(a)  All  teachers  in  service  on  the  first  day  of  September, 
nineteen  hundred  and  twenty,  except  teachers  who  have  filed 
with  their  employer,  a  statement  in  writing  requesting  ex- 
emption from  membership  or  teachers  who  are  excluded  by 
the  provisions  of  this  act. 

(b)  All  teachers  who  became  teachers  or  who  were  re- 
appointed as  teachers  after  the  first  day  of  September,  nine- 
teen hundred  and  twenty,  except  teachers  who  are  excluded 
by  the  provisions  of  this  act. 

(c)  (Refers  to  teachers  in  colleges  and  institutions 
which  later  join  the  teachers  retirement  system,) 

(d)  (Refers  to  teachers  who  become  contributors  at  a 
later  i)eriod,  that  is,  by  the  operation  of  a  local  district  pen- 
sion system  merging  as  a  whole  with  the  state  and  pension 
system.)" 

Bearing  upon  the  teachers  you  have  in  mind,  that  is,  those  in 
the  public  schools,  who  are  over  seventy  years  of  age  prior  to  Sep- 
tember 1,  1920,  it  is  therefore  apparent  that  such  teachers  must  be 
employed  during  the  school  year  1920-21,  if  not  for  all  of  such 
school  year.  Thus  the  teacher  over  seventy  years  of  age,  as  indi- 
cated in  your  first  question,  would  have  to  be  in  service,  that  is,  em- 
ployed by  a  board  of  education,  on  the  first  day  of  the  school  year 
beginning  on  September  1,  1920,  or,  if  not  employed  at  that  time. 


148  Department  Reports 

such  teacher  can  be  re-appointed  as  a  teacher  after  the  first  day  of 
September,  1920,  and  at  any  time  during  that  school  year,  and  thus 
become  a  member  of  the  state  retirement  system,  under  the  pro- 
visions of  section  7896-50,  General  Code,  (employment  by  a  board 
of  education) .  If  such  teacher  over  seventy  years  of  age  had  not 
taught  during  the  school  year  1919-1920,  in  order  to  have  the 
status  of  a  "present  teacher,"  such  teacher  would  have  to  be  in  the 
service  of  a  board  of  education  on  the  first  day  of  the  school  term 
beginning  in  the  school  year  starting  September  1,  1920;  but  if 
such  teacher  over  seventy  years  of  age  had  been  employed  during 
the  school  year  of  1919-1920,  such  teacher  could  still  have  the 
status  of  "present  teacher"  by  being  employed  at  a  day  later  than 
September  1, 1920,  provided  the  date  of  his  first  service  as  a  teacher 
after  September  1,  1920,  was  within  one  year  after  his  last  day  of 
service  prior  to  said  first  day  of  September,  1920..  A  teacher  who 
does  not  have  the  status  of  'present  teacher,"  as  defined  in  Section 
78-96-1  General  Code,  shall  be  known  as  a  "new  entrant." 

In  your  second  question  you  desire  to  know  whether  teachers 
over  seventy  years  of  age,  prior  to  September  1,  1920,  must  be  in 
service  the  entire  school  year  of  1920-21,  in  order  to  become  mem- 
bers of  the  state  retirement  system,  and,  as  indicated  in  the  answer 
to  your  first  question,  such  teachers  could  enter  after  September  1, 
1920,  as  indicated  in  this  language  appearing  in  Section  7896-22  : 

"(b)  All  teachers  who  become  teachers  or  who  were  re- 
appointed teachers  after  the  first  day  of  September  *  *  *  ." 

4 

There  might  be  cases  in  which  the  teacher  over  seventy  years 
of  age  became  a  member  after  September  1st,  and  if  such  is  the  case 
during  the  school  year  of  1920-21,  Section  7896-34  provides  that  at 
the  end  of  the  school  year  in  which  they  become  members,  the  re- 
tirement board  shall  retire  all  teachers  who  are  over  seventy  years 
of  age  at  the  time  they  became  members.  But,  as  indicated,  this 
retirement  cannot  come  until  the  end  of  the  school  year,  that  is, 
August  31,  1921.  The  state  retirement  board  is  without  authority 
to  retire  any  teachers  soon  after  the  beginning  of  the  school  year 
1920-21,  or  at  any  time  during  such  school  year,  for  the  law  pro- 
vides in  various  sections  that  the  retirement  of  teachers  eligible  to 

retirement  shall  be  effective  as  of  the  end  of  the  school  year  then 
current. 

In  your  third  question  you  desire  to  know  whether  pension  to 
teachers  over  seventy  years  of  age  would  begin  upon  retirement  or 
at  the  close  of  the  year,  and  the  answer  to  this  appears  in  Section 
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7896-34,  that  the  retirement  shall  be  at  the  aid  of  the  school  year 
for  thoee  who  are  over  seventy  years  of  age  at  the  time  they  be- 
come members,  that  is,  the  retirement  takes  place  on  August  Slst 
of  any  school  year  and  therefore  the  retirement  day  is  the  same  day 
as  the  close  of  the  year,  and  pension  could  not  start  on  any  day 
prior  to  the  end  of  the  school  year. 

In  your  fourth  question  you  desire  to  know  if  teachers  over 
sixty  years  of  age,  who  have  taught  prior  to  September  1,  1920, 
could  be  retired  during  the  year  1920-21,  and  when  will  payment  of 
pension  begin? 

The  answer  to  this  appears  in  section  7896-34,  which  reads 

in  part  as  follows: 

"Any  teacher,  except  a  'new  entrant',  with  less  than  five 
years  of  service,  who  has  attained  sixty  years  of  age,  may  re- 
tire, if  a  member,  by  filing  with  the  retirement  board  an  ap- 
plication for  retirement.  The  filing  of  such  application  shall 
retire  such  member  as  of  the  end  of  the  school  year  then  cur- 
rent." 

The  above  quotation  from  the  law  means  that  teachers,  over 
sixty  years  of  age,  may  file  an  application  for  retirement  during 
the  school  year  of  1920-21,  but  if  such  retirement  is  granted  by 
the  state  retirement  board,  it  is  not  effective  until  the  end  of  the 
school  year  then  current,  that  is,  August  31,  1921,  and,  as  indicated 
heretofore,  pension  follows  retirement  and  cannot  precede  retire- 
ment. Such  applications  for  retirement  could  well  be  considered 
during  the  school  year  of  1920-21  by  the  state  retirement  board 
in  its  duties  of  collecting  evidence  and  verifying  records,  but  the 
retirement  itself  and  the  beginning  of  any  pension  upon  such  re- 
tirement, would  not  operate  until  August  31,  1921. 

In  reply  to  your  questions  as  submitted,  and  based  upon  the 
provisions  of  the  teachers'  retirement  act,  it  is  therefore  the 
opinion  of  this  department  that : 

1.  Under  the  provisions  of  section  7896-50  G.  C,  the  names 
of  all  teachers  to  whom  the  teachers'  retirement  act  applies,  must 
be  certified  by  the  employer  to  the  state  retirement  board,  and 
teachers  over  seventy  years  of  age  prior  to  September  1,  1920, 
must  be  re-employer  or  re-appointed  during  the  school  year  1920- 
1921,  in  order  to  become  members  of  the  retirement  system. 

2.  The  state  retirement  board  is  without  authority  to  re- 
tire any  teacher  soon  after  the  beginning  of  the  school  year,  1920- 
21,  or  at  any  time  during  such  school  year,  for  the  law  provides 
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in  various  sections  that  the  retirement  of  teachers  eligible  to  re- 
tirement shall  be  effective  as  of  the  end  of  the  school  year  then 
current. 

8.  Retirement  of  teachers  over  seventy  years  of  age  takes 
place  on  August  31st  of  the  school  year  in  which  they  become  mem- 
bersy  and  the  state  retirement  board  shall  automatically  retire  all 
other  teachers  who  are  members  at  the  end  of  the  school  year  in 
which  the  age  of  seventy  is  attained.  Pension  to  any  teacher  could 
not  start  on  any  day  prior  to  the  end  of  the  school  year  in  which 
such  teacher  was  retired. 

4.  Teachers  over  sixty  years  of  age  who  have  taught  prior 
to  September  1,  1920,  and  are  members  of  the  state  retirement 
system  during  the  school  year  1920-21,  may  retire  by  filing  with 
the  retirement  board  an  application  for  retirement  in  accordance 
with  the  provisions  of  section  7896-84  G.  C,  but  retirement  and 
pension  would  not  be  effective  if  granted  by  the  state  retirement 
board  until  the  end  of  the  school  year  then  current. 


SUPREME  COURT 


Kuhn  V.  The  Southern  Ohio  Loan  &  Trust  Co. 

Liens — ^Mortgage  For  Future  Advances — ^Priority  Over  Subsequent 
Mortgage — ^Record  as  Notice  of  Lien. 

1.  A  mortgage  duly  recorded,  given  for  definite  future  advances  which  the 
mortgagee  is  obligated  to  make,  is  entitled  to  priority  for  the  full  amount  of 
such  advances  over  a  subsequent  mortgage  recorded  after  the  former  one 
though  prior  to  the  making  of  such  future  advances.  (Spader  et  al.  v.  Lawler, 
17  Ohio,  371,  distinguished.) 

2.  Where  a  mortgage  for  obligatory  advances  is  duly  recorded,  such  record 
is  notice  to  subsequent  encumbrances  of  a  prior  lien  for  the  full  amount  of  such 
obligatory  advances. 


No.  16317— Decided  January  27,  1920) 

Error  to  the  Court  of  Appeals  of  Hamilton  county. 

On  the  second  day  of  May,  1916,  Luella  C.  Bagley  and  James 
M.  Bagley,  her  husband,  executed  and  delivered  to  the  defendant  in 
error  their  certain  promissory  note  in  the  sum  of  $3,000,  payable 
one  year  after  date,  and  on  the  same  day,  to  secure  the  payment  of 
said  note,  executed  and  delivered  to  the  defendant  in  error  their 
mortgage  deed  to  certain  premises,  which  mortgage  contained  the 
following  clause: 

"This  mortgage  is  given  to  improve  the  premises  described 
herein,  to  pay  off  prior  incumbrances  thereon  and  the  mortgagor 
hereby  consents  and  agrees  with  the  mortgagee  that  the  funds  se- 
cured by  this  mortgage  may  be  paid  out  by  the  mortgagee  as  pro- 
vided in  Section  8321-1  of  the  General  Code  of  Ohio." 

The  mortgage  was  recorded  May  6,  1916.  The  consideration 
for  said  note  and  mortgage  was  paid  by  the  defendant  in  error  to 
Luella  C.  and  James  M.  Bagley,  $1200  on  May  8,  1916,  and  $1800 
on  June  23,  1916. 

On  May  8,  1916,  Luella  C.  and  James  M.  Bagley  executed  and 
delivered  to  plaintiff  in  error  their  mortgage  deed  upon  the  same 
premises  to  secure  their  promissory  note  to  him  in  the  sum  of 
$2000,  payable  on  or  before  two  years  after  its  date.  This  latter 
mortgage  was  recorded  May  8,  1916. 

An  action  of  foreclosure  was  brought  in  the  common  pleas 
court  of  Hamilton  county  by  the  grantee  in  the  mortgage  of  May 
2,  recorded  May  6,  1916,  against  the  mortgagors  and  the  grantee 
in  the  mortgage  executed  and  recorded  May  8, 1916. 
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The  property  realized  on  sale,  after  paying  taxes  and  costs, 
only  a  little  over  $3000,  which  was  ordered  distributed  to  the 
grantee  in  the  mortgage  first  made  and  recorded. 

The  decree  of  the  court  of  common  pleas  was  afiirmed  by  the 
court  of  appeals,  and  from  the  latter  decree  error  is  prosecuted. 

Mr.  Oscar  W.  Kuhn,  for  plaintiff  in  error. 

Mr.  James  B.  Swing  and  Mr.  George  D.  Harper,  for  defendant 
in  error. 

Merrell,  J.  The  question  to  be  determined  is  whether  a  mort- 
gage for  future  advances  which  the  mortgagee  obligates  himself 
to  make  is  entitled  to  priority  in  distribution  to  a  later  mortgage, 
recorded  after  the  former  one,  but  prior  to  the  making  of  the  future 
advances  or  part  thereof. 

It  is  the  contention  of  plaintiff  in  error  that  his  mortgage, 
though  later  in  time  of  execution  and  record  than  the  mortgage 
on  the  same  property  to  defendant  in  error,  is  postponed  to  the 
latter  only  to  the  extent  of  advances  actually  made  at  the  time  his, 
plaintiff  in  error's,  mortgage  was  placed  on  record.  Such  record 
it  is  argued  is  notice  with  respect  to  which  subsequent  advances 
under  the  earlier  mortgage  must  be  taken  to  have  been  made,  and 
to  which  they  are  to  be  postponed. 

This  position  is  based  upon  the  case  of  Spader  et  al.  v.  Lawler, 
17  Ohio,  371,  which  presented  a  state  of  facts  differing  from  the 
present  case  chiefly  in  that  the  mortgage  was  given  to  secure  "any 
other  sum,  or  sums  of  money,  which  the  said  Bonsall  may  be  owing, 
or  indebted  in,  to  the  said  Lawler." 

It  was  held  that  notes  given  by  Bonsall  to  Lawler,  and  secured 
by  the  mortgage  referred  to,  issued  after  the  recording  of  Bonsall's 
later  mortgage  to  Spader,  would  be  postponed  to  the  lien  of  the 
Spader  mortgage. 

In  deciding  the  case  the  court  made  it  quite  clear  that  it  pro- 
ceeded ui)on  the  theory  of  giving  full  effect  to  the  recording- 
statutes. 

Read,  J.,  speaking  for  the  court,  asks,  at  page  379:  "Of  what 
does  a  mortgage  with  a  clause  for  future  advances  advise  a  sub- 
sequent mortgagee?"  And  later,  page  380,  as  if  in  answer  to  the 
query,  states:  "Such  clause  (for  future  advances)  can  only  be 
tolerated  in  any  sense  upon  the  ground  that  it  advises  subsequent 
mortgagees  or  purchasers  that  future  advances  were  contemplated, 
and  enables  him  by  inquiry  to  ascertain  the  extent  of  the  incum- 
brance." 
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The  mortgafi:e  here  in  question  fulfils  the  conditions  thus  ex- 
pressed, and  apparently  at  least  takes  the  case  out  of  the  authority 
of  Spader  v.  Lawler. 

Certain,  it  is,  the  actual  decision  in  the  above  case  was  made 
with  reference  to  future  advances,  neither  the  amount  nor  the  pur- 
pose of  which  was  specified  in  the  instrument.  Moreover,  there 
was  not  involved  in  that  case  the  question  of  future  advances 
which  the  mortgage  was  under  obligation  to  make. 

In  the  instant  case,  the  situation  is  radically  different.  The 
record  of  the  earlier  mortgage  was  notice  to  the  world  that  the 
mortgagee  therein  had  obligated  itself  to  loan  the  mortgagor  a  cer- 
tain sum  upon  the  faith  of  the  title  as  it  then  was.  Upon  what 
principle,  then,  of  equity  or  public  policy,  can  it  be  said  that  such 
mortgagee  must  again  search  the  records  before  making  each  ad- 
vance to  the  mortgagor?  The  search  would  be  a  vain  thing,  since 
the  advance  or  future  loan  would  remain  obligatory,  whatever  the 
state  of  title  disclosed. 

On  the  other  hand,  the  grantee  in  the  later  mortgage  has  notice 
by  the  record  that  the  proposed  security  for  the  later  mortgage 
loan  is  already  encumbered,  not  merely  by  way  of  contingency  or 
expectancy,  but  for  a  definite  purpose  under  a  fixed  obligation. 
Under  such  circumstances,  the  junior  mortgagee  will  not  be  heard 
to  urge  what  may  be  termed  a  speculative  priority  to  such  ad- 
vances under  the  senior  mortgage  as  turn  out  to  have  been  made 
subsequent  to  the  recording  of  the  junior  mortgage.  Indeed  it  may 
be  said  with  accuracy  that  where  the  senior  mortgagee  has  bound 
himself  to  make  advances  for  a  clearly  defined  object,  he  immed- 
iately becomes  a  bona  fide  purchaser  to  the  full  amount  of  his  con- 
tractual liability,  exactly  as  if  the  entire  consideration  had  passed 
on  the  execution  and  delivery  of  the  mortgage.  1  Jones  on  Mort- 
gages (7  ed.),  Section  370. 

In  the  present  case  the  record  does  not  disclose  an  obligation 
in  terms  on  the  part  of  the  mortgagee  to  advance  to  the  mortgagor 
the  amount  specified  in  the  instrument.  However,  the  purpose  of 
the  loan  as  stated  in  the  mortgage  itself  was  "to  improve  the 
premises  described  [and]  to  i>ay  off  prior  incumbrances  thereon," 
and  it  is  expressly  agreed  between  the  parties  that  "the  funds  se- 
cured by  this  mortgage  may  be  paid  out  by  the  mortgagee  as  pro- 
vided in  Section  8321-1  of  the  General  Code  of  Ohio,"  that  is  to  say, 
to  mechanics  and  material-men.  Under  these  stipulations,  and  in 
the  absence  of  other  evidence,  an  inference  of  fact  arises  that  the 
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mortgagee  obligated  itself  for  the  purposes  and  in  the  amount 
stipulated. 

The  present  case,  therefore,  falls  within  the  application  of  the 
principles  above  stated. 

The  authorities  in  this  country  on  this  subject,  otherwise  in 
considerable  conflict,  support  the  reasoning  here  given  with  abnost 
entire  unanimity.  Included  are  those  jurisdictions  where  the  case 
of  Spader  v.  Lawler,  supra,  has  been  followed.  Ladue  v.  The  De- 
troit &  Milwaukee  Rd.  Co.,  13  Mich.,  380;  Boswell  v.  Goodwin  et  al., 
31  Conn.,  74,  and  Moroney's  Appeal,  24  Pa.  St.,  372. 

For  the  reasons  assigned  the  judgment  is  affirmed. 
Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson  and  Wanamaker,  JJ., 
concur. 


SYLLABI  OF  REPORTED  CASES. 

No.  16356— The  Rudolph  Savings 
Bank  Co.  v.  The  Anchor  Oil  &  Gas 
Co.,  A  Partnership,  et  al.  Error  to 
the  Court  of  Appeals  of  Wood  county. 
Merrell,  J. 

A  past  due  note  executed  by  The 
Anchor  Oil  &  Gas  Company,  by  Hard- 
ing, Secy.,  and  endorsed  in  the  name 
of  the  payee,  The  First  National 
Bank,  by  Harding,  Cashier,  was  dis- 
counted by  The  Rudolph  Savings 
Bank  Company  in  response  to  a  letter 
signed  by  Harding  individually,  in 
which  letter  Harding  stated  that  he 
.  was  a  member  of  the  Anchor  Com- 
pany, partnership,  the  maker  of  the 
note,  and  that  to  carry  the  note  in 
the  bank  of  which  he  was*  cashier 
would  be  to  "overloan  some  (of)  the 
interested  parties." 

The  note  was  never  entered  or  car- 
ried upon  the  books  of  the  First  Na- 
tional Bank  as  the  property  of  that 
bank,  and  the  proceeds  of  the  dis- 
count of  the  note  by  the  Rudolph 
Bank  were  paid  to  the  maker,  the 
Anchor  Company: 

Held,  that  the  First  National  Bank 
is  not  liable  on  its  endorsement  at 
the  suit  of  the  Rudolph  Bank,  the  lat- 
ter being  charged  with  notice  that 
the  endorsement  of  the  note  in  the 
name  of  the  First  National  Bank  was 


for  the  accommodation  of  the  maker, 
and  unauthorized. 

Judgment  affirmed. 

Matthias,  Johnson  and  Robinson, 
JJ.,  concur.  Jones,  J.,  concurs  in  the 
judgment. 


No.   16407-— The  City  of  Sandusky 
V.  The  Baltimore  &  Ohio  Railroad  Co. 
et  al.    Error  to  the  Court  of  Appeals 
of   Erie  county. 
Robinson,  J. 

1.  Where  two  railroads  and  a 
street  intersect  at  grade  and  the  se- 
curity and  convenience  of  the  public 
require  the  elimination  of  such  grade 
crossing  and,  by  reason  of  the  inter- 
section of  such  railroads  at  the  cross- 
ing, it  is  impracticable  to  eliminate 
the  grade  crossing  by  a  vertical  rais- 
ing of  the  railroad  tracks  or  a  verti- 
cal depression  of  the  street,  the  court 
is  authorized  under  Section  8879, 
General  Code,  to  adopt  a  reasonable 
and  practicable  plan  of  grade  cross- 
ing elimination  which  may  require 
such  reasonable  lateral  diversion  as 
may  be  necessary  to  accomplish  the 
purpose  of  the  statute. 

2.  Upon  the  failure  of  a  municipal- 
ity and  a  railroad  company  or  com- 
panies to  agree  upon  a  plan  of  a 
grade  crossing  elimination  and  upon 
the  filing  of  a  petition  in  the  court 
of  common  pleas  by  the  municipality 
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or  the  railroad  company  or  compan- 
ies, each  party  is  entitled  to  present 
to  the  court  plans  and  modifications 
thereof,  and  the  court  is  authorized 
to  adopt  the  most  reasonable  and 
most  practicable  plan. 

Judgnnent  reversed  and  cause  re- 
manded. 

Jones,  Matthias,  Johnson,  Wana- 
xnaker  and  Merrell,  J  J.,  concur.  Nich- 
ols, C,  not  participating. 


No.  16578 — The  State,  ex  rel.  An- 
drews et  al.  Commissioners,  v.  Zan- 
gerle.  County  Auditor.  In  Mandamus. 
Wanamaker,  J. 

1.  An  order  or  resolution  declar- 
ing for  or  in  favor  of  a  county  road 
improvement,  or  fixing  the  assess- 
ment therefor,  is  a  ''proceeding" 
within  the  contemplation  of  Section 
26,  General  Code. 

2.  Section  26,  Greneral  Code,  is  a 
rule  of  legislative  interpretation  and 
is  to  be  construed  as  a  part  of  any 
amended  act,  unless  such  amendment 
otherwise  expressly  provides. 

3.  The  word  "expressly,"  as  used 
in  the  statute,  carries  its  usual  and 
customary  meaning,  to- wit:  Clear, 
definite,  plain,  direct;  as  stated  or 
written  in  the  statute,  and  not  left 
to  inference  or  implication. 

Writ  denied. 

Jones,  Matthias  and  Johnson,  JJ., 
concur.     Nichols,  C.  J.,   dissents. 


No.  16369— Clayton  D.  Fairchild  v. 
The  Lake  Shore  Electric  Railway  Co. 
Error  to  the  Court  of  Appeals  of 
Lucas  county. 

Johnson,  J. 

1.  The  grant  of  authority  to  con- 
struct an  interurban  railway  in  a 
public  highway  does  not  confer  on 
the  company  the  exclusive  use  of  the 
portion  of  the  highway  on  which  the 
track  is  constructed. 

2.  In  such  situation  the  rights 
of  the  public  are  not  inferior  to 
those  of  the  company.  The  company 
and  the  public  have  mutual  obliga- 
tions of  care  in  the  use,  to  be  de- 
termined with  due  regard  to  the  cir- 
cumstances in  each  case  and  to  the 
necessity  of  the  car  confining  its  pas- 


sage to  the  tracks  and  its  inability  to 
turn  out  to  avoid  injury.  It  is  the 
duty  of  the  comipany  to  equip  and 
operate  its  cars  with  such  appliances, 
lights  and  warnings  and  under  such 
proper  control,  as  ordinary  care  un- 
der the  circumstances  requires. 

3.  An  existing  as  distinguished 
from  a  potential  issue  of  fact  in  a 
trial  court  is  not  necessary  in  order 
that  a  party  may  exercise  the  right 
given  by  Section  11526,  General  Code, 
to  take  testimony  by  deposition  at 
any  time  after  service  of  summons  on 
the  defendant.  Either  party  may  take 
depositions  while  error  proceedings 
are  pending  in  a  reviewing  court  to 
reverse  the  judgment  of  the  trial 
court.  If  such  depositions  are  not 
used,  the  expense  of  taking  them 
cannot  be  taxed  in  the  costs  of  the 
case. 

Judgment   reversed. 

Matthias,  Wanamaker,  Robinson 
and  Merrell,  JJ.,  concur.  Jones  J., 
dissents  from  third  proposition  of 
syllabus. 


No.  16412— William     M.     Shinnick, 
etc.,  et  al.  v.  The  State,  ex  rel.  W.  C. 
Bowers.     Error  to  the  Court  of  Ap- 
peals  of   Muskingum   county. 
Matthias,  J. 

1.  Under  the  provisions  of  Part 
Second,  Title  V,  Chapter  9,  of  the 
General  Code,  the  creation  of  a  teach- 
ers' pension  fund  is  optional  with  the 
board  of  education  of  any  school  dis- 
trict, but  the  allowance  and  payment 
of  such  pension  must  be  made  as  pro- 
vided by  such  law  and  is  not  within 
the  discretion  of  the  board,  of  educa- 
tion or  the  board  of  trustees  of  such 
fund. 

2.  A  teacher  employed  by  a  board 
of  education  of  a  district  wherein  a 
teachers'  pension  fund  has  been 
created,  to  which  he  has  contributed 
as  provided  by  such  law,  who  is  will- 
ing to  continue  in  such  service,  but  is 
not  re-employed  by  the  board  of  edu- 
cation, is  entitled  to  a  pension  under 
the  provisions  of  said  act,  where  it 
appears  that  such  teacher  had  been 
engaged  in  teaching  in  the  public 
schools  for  a  period  aggregating 
twenty  years,  regardless  of  whether 
one-half  of  the  period  of  his  service 
was    rendered   in    the    county   within 
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which  such  school  district  is  situated. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Johnson,  Wan- 
amaker,   Robinson   and    Merrell,   J  J., 


concur.  

No.  16649 — Samuel  A.  Kinsinger, 
etc.  V.  The  Board  of  Education  of  the 
DeGraff  Village  School  District  et  al. 
Error  to  the  Court  of  Appeals  of 
Logan  county. 
Matthias,  J. 

1.  The  act  of  the  general  assem- 
bly passed  March  12,  1913  (103  O.  L., 
95,  and  designated  Sections  871-1  et 
seq.,  General  Code),  creating  the 
state  Industrial  Commission,  and 
superseding  the  state  Liability  Board 
of  Awards  and  various  other  depart- 
ments therein  named,  including  the 
chief  inspector  of  workshops  and  fac- 
tories, does  not  contravene  Section 
16,  Article  II  of  the  Ohio  Constitu- 
tion. 

2.  By  virtue  of  said  act  certain 
powers  and  duties  theretofore  devolv- 
ing upon  the  chief  inspector  of  work- 
shops and  factories  were  conferred 
upon  the  Industrial  Commission,  in- 
cluding those  enumerated  in  Sections 
1031  and  7630-1,  General  Code.  Those 
sections  were  not  repealed,  either  ex- 
pressly  or  by   implication. 

Judgment  affirmed. 

Nichols,  C.  J.  Jones,  Johnson,  Wan- 
amaker,  Robinson  and  Merrell,  JJ., 
concur. 


No.  16487— The  State,  ex  rel.  Wen- 
dell Keyser,  v.  Carl  M.  Babst.  In  Quo 
Warranto. 
Jones,  X. 

1.  A  valid  certificate  of  election, 
issue  dto  a  candidate  after  canvass  of 
the  return  by  legally  constituted 
authorities,  gives  such  candidate  a 
colorable  and  prima  facie  title  to  the 
office. 

2.  Where  proceedings  to  contest 
such  office  have  been  instituted,  such 
certificate  entitles  the  candidate  re- 
ceiving it  to  the  possession  of  the  of- 
fice until  the  de  jure  title  thereto  has 
been  finally  determined  in  such  con- 
test proceedings. 

8.  An  incumbent  may  or  ^  claiming 
the  right  of  possession  until  his  suc- 
cessor has  been  elected  and  qualified 
(Section  4255,  €reneral  Code),  has 
neither  title  nor  right  to  possession 
which  justifies  him  in  with-holding 
possession  from  the  candidate  hold- 
ing such  certificate. 

4.  An  answer  by  an  incumbent  of- 
ficial, who  was  also  a  candidate  for 
re-election,  that  he  has  filed  contest 
proceedings  against  an  opponent 
holding  such  certifiate,  does  not 
present  a  defense  in  an  action  brought 
oy  the  latter  for  possession  of  the 
office. 

Writ  allowed. 

Matthias,  Johnson,  Wanamaker, 
Robinson  and  Merrell,  JJ.,  concur. 


MOTION  DOCKET 

10470 — J.  W.  Barry,  receiver,  vs.  P. 
Drake  &.  Sons.  Motion  for  an  order 
directing'  the  Court  of  Appeals  ot 
Marion  county  to  certify  its  record. 
Overruled. 

10471 — Gaylord  C.  Gould  et  al., 
partners,  vs.  Joseph  Ranft,  adminis- 
trator, et  al.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  ol 
Cuyahoga  county  to  certify  its  record. 
Overruled. 

10472— Gaylord  C.  Gould  et  al., 
partners,  vs.  Joseph  Ranft,  adminis- 
trator, et  al.  Motion  by  defendant, 
Ranft,  administrator,  to  dismiss  peti- 
tion in  error  in  cause  No.  16589  on 
the  general  docket.     Sustained. 

1047&— The  C.  D.  &  M.  Electric  Co. 
vs.  Mollie  Piefer.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Marion  county  to  certify  its  record. 
Overruled* 

10481—- Nassif  E.  Farran  vs.  The 
Toledo  &  Western  R.  R.  (Do.  et  al. 
Motion  for  an    order    directing    the 


Court  of  Appeals  of  Lucas  county  to 
certify  its  record.    Overruled. 

10486 — James    Vigoritto    vs.    State 
of  Ohio.    Motion  for  leave  to  file  pe- 
tition in  error  to  the  Court  of  Appeals 
of  Trumbull  county.    Overruled. 
GENERAL  DOCKET 

16130— The  Local  Telephone  Co.  vs. 
The  Cranberry  Mutual  Telephone  Co. 
(On  reargument).  Crawfora.  Judg- 
ment reversed. 

16139 — The  Celina  &  Mercer  Tele- 
phone Co.  vs.  Union  Center  Mutual 
Telephone  Association.  (On  reargu- 
ment).    Mercer.     Judgment  reversed. 

16366— The  T.  &  0.  C.  Ry.  Co.  et  al. 
vs.  The  Village  of  Hartford  et  al. 
Licking.  Judgment  reversed.  Cause 
remanded. 

,  16483— George  W.  Bayles  vs.  Al- 
bert G.  Welsh  et  al.,  administrator. 
Licking.    Judgment  affirmed.  Rule  19. 

16510— V.  M.  S.  Patterson  et  al.  vs. 
Annetta  V.  Patton  et  al.,  executors 
Harrison.  Judgment  affirmed  on  au- 
thority of  Niles  vs.  Gray,  12  Ohio  St., 
820. 
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NEW  CORPORATIONS. 

The  Dante  Alifirhieri  Buildin^^  Co., 
Akron,  S60,00Q.  T.  Deluca,  A.  Jor- 
dan, G.  Antonacci,  C.  Baisella,  L.  Gia- 
comini. 

The  Barberton  Foundry  Co.,  Akron, 
$50,000.    J.  A.  Lanigan,  A.  P.  CNeil. 

B.  L.    Allen,    L.    L.    Snyder,    M.    H. 
Shank. 

The  Guaranty  Oil  A  Gas  Co..  Co- 
lumbus, $200,000.  J.  C.  Lynch,  W.  I. 
Coppock,  J.  C.  Kurkel,  D.  R.  Dun- 
ham. R.  P.  Smith,  L.  D.  Whitaker,  J. 
M.  Obemdorfer,  W.  P.  McDonald,  C. 
S.  Carrick,  W.  Reilchel. 

The  Klondyke  Co-operative  Co., 
Kipling,  $16,000.  C.  E.  Lonjr,  A.  An- 
derson, P.  Patch,  J.  W.  Syme,  W. 
Burris. 

The  Steel  City  Plumbing,  Heating 
and  Supply  Co.,  Youngs  town,  $15,- 
000.  E.  J.  Obendorfer,  H.  E.  Lutz,  J. 
S.  Matson,  R.  Barrett,  J.  A.  Connell, 
J.  M.  McKenna. 

The  W.  D.  Sullivan  A  Sons  Co., 
Columbus,  $500,000.  W.  D.  Sullivan, 
H.  E.  Sullivan,  C.  B.  Pray,  H.  M. 
Ogden,  F.  M.  Lowler. 

The  G.  Rome  Thomas  Co.,  (Jewel- 
ry) Dayton,  $10,000.  R.  Rome  Thom- 
as, C.  K.  Thomas,  W.  D.  Chamberlin, 
J.  E.  Gardner,  J.  N.  Geyer. 

The  Stains  Apartments  Co.,  Ak- 
ron, $200,000.  Geo.  M.  Stains,  F.  W. 
"Woolever,  W.  C.  Irvine,  E.  T.  Meeks, 
N.  E.  Stains. 

The  Schoales  &  Hills  Co.,  (Auto 
Agents'  Cleveland,  $12,000.  J.  J. 
Schoales,  E.  Hills,  F.  Donner,  A.  I. 
Schoales,  I.  McBimey. 

The  Taylor-Made  Food  Products 
Co.,  Cleveland,  $10,000.  C.  A.  Tay- 
lor, E.  H.  Deltra,  M.  A.  Taylor,  E.  R. 
Deltra,  A.  M.  Miller. 

The  Akron  Land  &  Investment  Co., 
Akron,  $100,000.  G.  M.  Stoins,  W.  C. 
Irvine,  P.  W.  Woolever,  M.  J.  Irvine, 

C.  M.  WoUever. 

The  Landman  Milling  Co.,  St.,  Hen- 
ry, $50,000.  H.  E.  Landman,  J.  A. 
Hess.  L.  F.  Prince,  F.  J.  Wilson,  K. 
F.  Wilson. 

The  First  Realty  Co.,  Akron,  $10,- 
000.  H.  Pfeifer,  M.  A.  Bergman,  L. 
Magyar,  V.  Papp,  C.  M.  Myers. 


The  Bowerston  Clay  Co.,  Bowers 
ton,  $150,000.  F.  W.  Brower,  C.  E. 
Ryder,  D.  R.  Ross,  J.  C.  Lyons,  R. 
Baker. 

The  Larue  Farmers'  Exchange,  La- 
rue, $40,000.  A.  J.  Manley,  J.  F.  Mc- 
EUieny,  M.  A.  Watkins,  S.  A.  Raub, 
H.  M.  Sylvester. 

The  Lyndon  Farmers'  Grain  Co., 
Lyndon,  $25,000.  J.  A.  Murray,  M. 
Murray,  H.  C.  Kline,  E.  P.  Carter,  W. 
S.  Wright. 

The  Blackman-Deiae-Davis  Co., 
Cleveland,  (coal  oil),  $10,000.  A.  A. 
Blackman,  W.  C.  Deise,  J.  L.  Davis,  S. 
G.  Deise,  J.  R.  Bishop. 

The  Daugherty  Co.,  Cleveland, 
(Bonds),  $10,000.     D.  M.  Daugherty, 

C.  W.  Townslcy,  G.  E.  Hagenbuch,  T. 
Etlaner,  E.  S.  Ritter. 

The  Robert  L.  Beck  Co.,  (Cont 
Supplies),  Cleveland,  $100,000.  H.  A. 
Barr,  W.  N.  DeForest,  R.  L.  Beck,  J. 
W.  Little,  Y.  H.  Smith. 

The  Crescent  Studios  Co.,  Dayton, 
$10,000.  R.  Walker,  W.  D.  Chamber- 
lin, A.  J.  Kause,  E.  E.  Marshall,  E.  M. 
Cary. 

The  Kelley  &  Meyer  Co.,  (Const. 
Work),  Youngstown,  $50,000.  E. 
Kelley,  W.  J.  Meyer,  P.  H.  Meyer,  R. 
Martin,  A.  H.  Meyer. 

The  Stark  Wet  Wash  Laundry  Co., 
Canton,  $25,000.  M.  Rubin,  L.  Katz, 
M.  Maitin,  J.  E.  Fischer,  B.  M.  De- 
Corps. 

The  Mid-Winter  Fair  Co.,  Colum- 
bus Grove,  $11,000.     G.  W.  Core,  M. 

D.  Long,  W.  Basinger,  W.  M.  Craw- 
ford, U.  Kenney. 

The  Mineral  Oil  &  Gas  Co.,  Cincin- 
nati, $50,000.  H.  G.  Frost,  F.  P.  At- 
kins, T.  S.  Littlrford,  F.  W.  Galbraith, 
Jr.,  C.  F.  Streit. 

The  Roth  Realty  Co.,  Cincinnati, 
$315,000.  H.  N.  Ragland,  C.  F.  Wer- 
ner, W.  D.  Murphy,  E.  G.  Gerdes,  H. 

A.  Keeve. 

The  Walter  Engineering  Co.,  Day- 
ton, $10,000.  F.  L.  Walter,  J.  6. 
Forsythe,  E.  Forsythe,  M.  Walter,  M. 

B.  Watson. 

The  Stewart  Auto-Trailer  Co., 
Youngstown,  $50,000.  W.  D.  Stew- 
art, J.  J.  McAleese,  S.  B.  Mitchell,  P. 
Feibus,  G.  F.  Hammond. 
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The  Security  and  Bond  Deposit  Co., 
of  Toledo,  $1,000.  A.  F.  Ruthven,  E. 
E.  Kerr,  H.  J.  Norris,  S.  V.  Walters, 
L.  Ruthven. 

The  Indian  River  Farms  Sales  Co^ 
Cleveland,  $100,000.  W.  A.  McAfee, 
A.  S.  Stambaug^h,  N.  T.  Doehring,  J.. 
H.  Caldwell,  I.  Grossman. 

The  Vero  Co.,  Cleveland,  $50,000. 
W.  A.  McAfee,  A.  A.  Stambaugh,  N. 
T.  Doehring,  J.  H.  Caldwell,  I.  Gross- 
man. 

The  Crispus  Attucks  Building  & 
Loan  Assoc.  Co.,  Lockland,  $300,000. 
G.  S.  Capps,  I.  B.  Miller,  W.  C.  Elliott, 
C.  D.  Turner,  C.  Merritt. 

The  W.  J.  Birmingham  Co.,  Cleve- 
land, $76,000.  W.  C.  Keough,  M.  M. 
Roche,  M.  A.  Loever,  K.  D.  Carter,  F. 
G.  Mooney. 

The  Ravenna  Rubber  Products  Co., 
Ravenna,  $50,000.  W.  A.  Lyon,  C.  E. 
Twitt,  P.  E.  CoUette,  J.  W.  Shira,  M. 

E.  Myers. 

The  Benjamin  Hey  Co.,  Cincinnati, 
(Rag  Rugs)  $150,000.  D.  M.  Hey,  H. 
N.  Ragland,  E.  G.  Gerdes,  W.  D.  Mur- 
phy, R.  J.  O'Brien. 

The  American  Whiting  Co.,  Toledo, 
$30,000.  A.  T.  Goorley,  M.  G.  David, 
S.  Z.  Kaplan,  A.  C.  Ruihley,  S.  J. 
Hiatt. 

The  F.  &  N.  Federal  Truck  Co., 
Cincinnati,  $10,000.  E.  F.  Peters,  S. 
Geismar,  J.  G.  De  Fosset,  R.  L.  Hinds. 

F.  E.  Burnett. 

The  Olentangy  Motors  Co.,  Colum- 
bus, $100,000.  G.  R.  Hedges,  H.  Hen- 
derson, W.  S.  Holcomb,  A.  J.  Hatch, 
S.  M.  Knick. 

The  Krebs  Pharmacy  Co.,  Cleve- 
land, $10,000.  W.  F.  Maurer,  T.  B. 
Bolton,  N.  McGiffin,  E.  R.  Dolin,  L. 
M.  Laurienzo. 

The  Bowlus  &  Bellows  Co.,  (Real 
Estate)  $25,000.  Toledo,  B.  B.  Bel- 
lows, M.  S.  Jewell,  M.  L.  Amdt,  T.  C. 
Farrell,  J.  Schlessinger. 

The  Rokadelle  Building  Co.,  Akron, 
$50,000.  S.  Rodovich,  K.  Tamaseskis, 
A.  Dellen,  N.  B.  Moore,  J.  M.  Cunning- 
ham. 

The  Niles  Housing  Co.,  Niles,  $600.- 
000.  A.  J.  Bentley,  L.  Booth,  C.  P. 
Wilson,  R.  L.  McCorkle,  J.  Smith. 

The  Webster  Coal  Co.,  Columbus, 
$5,000.  D.  W.  James,  F.  Milgate,  D. 
C.  Hitt,  W.  R.  James,  E.  Mileate. 

The  Wadsworth  Masonic  Temple 
Co.,  Wadsworth,  $50,000.  L.  E.  Par- 
ker, C.  A.  Bolich,  F.  L.  Lytle,  P.  A, 
Bunnelle,  L.  F.  Allen. 


The  West  Cairo  Farmers  Elevator 
Co.,  West  Cairo,  $80,000.  W.  Klinger, 
J.  B.  Driver,  C.  E.  Early,  B.  L.  Luke, 

D.  Lackey,  A.  C.  Lackey. 

The  Nitelets  Co..  Columbus,  $300,- 
000.  (Drug  Supplies).  R.  A.  Hous- 
ton, J.  C.  Pue,  A.  M.  Johnson,  G.  T. 
Lehman,  W.  ^.  Cockrell. 

The  Farmers'  Sugar  Co.,  Columbus, 
$10,000.     C.  A.  Allen,  P.  O.  Johnson, 

E.  D.  McElwain,  J.  S.  Hogan,  T.  S. 
Hogan. 

The  McBeth  Park  Amusement  Co., 
Lima,  $10,000.    J.  W.  Sereff,  J.  Wise, 

C.  Killen,  H.  D.    Winemiller,    G.   C. 
Webb. 

The  Mount  Liberty  Buildine  Co., 
Mt.  Liberty,  $10,000.  E.  L.  Shaffer, 
W.  J.  Buckmaster,  C.  Young,  F.  E. 
Shutt,  B.  C.  Bishop. 

The  F.  J.  Hughes  Co.,  (Plans)  Day- 
ton, $100,000.  F.  J.  Hughes,  B.  Ros- 
trou,  Jr.,  F.  Howell,  E.  M.  Rook,  W. 
A.  Bartlett. 

The  Sandusky  Limestone  Quarries 
Co.,  Cleveland,  $1500.  C.  A.  Pierson, 
M.  A.  Smith,  B.  C.  Heller,  B.  Clark, 
White,  E.  F.  Marcha. 

The  Hexagon  Oil  Land  Co.,  Toledo, 
$10,000.    R.  B.  Smith,  B.  L.  Yates,  D. 

E.  Derby,  K.  E.  Richter,  D.  E.  Smith 

The  Moorehouse-Wood  Co.,  (Ma- 
chinery) Columbus,  $125,000.  G. 
Wood,  E.  A.  Main,  A.  C.  Moorhouse, 
A.  Bacon,  J.  L.  Love. 

The  International  Clay  Develop- 
ment Co.,  Toledo,  $50,000.  H.  A. 
Paige,  W.  E.  Telling,  H.  A.  Pollex,  A. 

D.  Dupuis,  W.  S.  Thurstin,  Jr. 

The  Royal  Baking  Co.,  Cleveland, 
$40,000.  H.  P.  Egert,  C.  L.  Rogers, 
W.  C.  Egert,  F.  M.  Thayer,  N.  J. 
Brewer. 

The  Cleveland  Co-operative  Rest- 
aurant Co.,  Cleveland,  $10,000.  J.  B. 
Mannis,  E.  A.  Finesilver,  J.  Spira,  L. 
Weiner,  H.  Amsel. 

The  Traymore  Construction  Co., 
Cleveland,  $10,000.  H.  H.  Peach,  M. 
J.  Cabalek,  R.  Peach,  J.  E.  Megaw,  H. 

F.  Hawley. 

The  Akron  Gary  Motor  Truck  Co., 
Akron,  $25,000.  P.  A.  Rice,  C.  Ham- 
lin, R.  F.  Porter,  Ralph  G.  Thomas, 
A.  C.  Littell. 

The  Sharp  Manufacturing  &  Sup- 
ply Co.,  New  Philadelphia,  $125,000. 
(Mine  Supplies).  E.  D.  Sharp,  J.  A. 
Dearbam,  E.  G.  Olmstead,  E.  T.  Cox, 
R.  N.  Wilkins. 


PuBUC  Utilitibs  Commission 


159 


The  Massillon  China  Co.,  Massillon, 
$315,000.  J.  H.  Smith,  F.  R.  Smith, 
V.  A.  Dickey,  G.  Barlow,  W.  F.  Smith. 

The  L.  Seidensticker  Co.,  Colum- 
bus, $100,000.  J.  C.  Seidensticker,  E. 
M.  Seidensticker,  W.  L.  Seidensticker, 

A.  E.  Weirick,  M.  C.  Eckstein. 

The  Richwood  Market  Co.,  Rich- 
Richwood,  $10,000.  J.  B.  Harris,  I. 
J.  Brobeck,  F.  Dilsaver,  D.  Dilsaver, 
C.  F.  Harger. 

The  Akron  Scrap  Iron  Co.,  Akron, 
$100,000.  L.  Meyer,  I.  Brown,  N.  M. 
Greenberger,  M.  B.  Keller,  H.  A.  Sul- 
livann. 

The  Caton  Court  Building  Co., 
Cleveland,  $15,500.  M.  P.  Goodman, 
J.  Babin,  A.  L.  Deitz,  A.  Krejci,  M. 
E  Blum. 

The  Minnesota-Chandler  Cleveland 
Co.,  (Autos),  Cleveland,  $15,000.    W. 

B.  Stewart,  0.  Smith,  M.  P.  Beall,  W. 
H.  Nye,  C.  Follett. 

The  Stone  Drug  Co.,  Cleveland,  $20,- 
000.  W.  A.  McAfee,  C.  A.  Niman, 
M.  F.  Earring,  N.  T.  Doehring,  L.  A. 
JAm  Pejean 

The  Frank  B.  Talmage  Co.,  Dayton, 
(Candy),  $50,000.  Frank  B.  Talmage 
et  al. 

The  J.  L.  Smith  Land  Co.,  Akron, 
$100,000.  J.  L.  Smith,  G.  D.  Mitchell, 
F.  J.  Limiric,  C.  G.  Luke,  L.  D.  Hall. 

The  State  Discount  Co.,  Cleveland, 
$5,000.  N.  A.  Collins,  W.  A.  Kane, 
M.  U.  McGadden,  G.  E.  Fischer,  M. 
M.  Beebe. 

The  Standard  Electric  and  Con- 
struction Co.,  Columbus,,  $10,000.  F. 
D.  Evans,  L.  Smith,  A.  McClure,  A. 
Daubit,  B.  B.  Haddox. 

The  Lock  Drive  Axle  Co.,  Toledo, 
$9,000.  G.  S.  Gunderson,  A.  M. 
Seeger,  A.  J.  Batchele,  A.  F.  Briese, 
J.  H.  Johnson. 

The  Cincinnati  Automobile  Club 
Garage  Co.,  Comcommato,  $10,000. 
P.  L.  Mitchell,  W.  S.  Schmidt.  W.  T. 
Calerdine,  J.  E.  McClain,  B.  S.  Arm- 
strong. 

The  Mutual  Furniture  Manufactur- 
ing Co.,  Dayton,  $850,000.  H.  Bloch, 
I.  Eisenberger,  H.  Bloch,  H.  Eisen- 
berger,  S.  G.  Kusworm. 

The  See-Bee  Realty  Co.,  Cleveland, 
$10,000.  F.  G.  Mooney,  M.  A.  Loeser, 
K.  D.  Carter,  M.  H.  Roche,  I.  L. 
Nicholas. 

The  Bergwisch  Co.,  (Dairy  Prod.) 
Cincinnati,  $50,000.  F.  Bergwisch,  F. 
Bergwisch  Jr.,  G.  Bergwisch,  G. 
Schneffer,  H.  J.  Landharr. 


The  Victor  Neckwear  Co.,  Cleve- 
land, $20,000.  P.  Wintner,  N.  E.  Man- 
del,  S.  Mandel,  A.  S.  Wintner,  W. 
Schwarz.  .      ^        _     . 

The  Canton  Electric  Co.,  Canton, 
$10,000.  A.  Lertzman,  A.  Buss,  L.  E. 
Alspaugh,  F.  F.  Fodrea,  G.  Domer. 

The  Ohio  Avenue  Motor  Co.,  Se- 
bring,  $25,000.  W.  M.  Stanley,  R.  C. 
Scofield,  F.  Erb,  S.  H.  Scofteld,  J.  C. 

Allen.  ^      ^,       -  ,, 

The  Stoner  Truckmg  Co.,  Mansfield, 
$10,000.  A.  J.  Stoner,  H.  T.  Manner, 
C.  A.  Wallis,  G.  W.  Miller,  E.  Bonham, 
R.  A.  Zediker.  ^     ,.   ^,^^^^ 

The  Lodi  Hospital  Co.,  Lodi,  $15,000. 
E.  L.  Crum,  J.  E.  Waite,  R.  R.  Gam- 
ble, C.  M.  Fetzer,  C.  M.  Crum. 

The  Yale  Construction  Co,  Cleve- 
land, $10,000.  U.  Shenderoff,  J.  Mor- 
ganstem,  F.  W.  Emslie,  A.  A.  Ker- 
man,  F.  Ziuner.         .        ^        „      ,. 

The  Buckeye  Dairy  Co.,  Bowling 
Green,  $50,000.  J.  M.  Sweet,  J.  F. 
Breslie,  O.  W.  Hoffhines,  J.  GoUschalk, 
E.  L.  Wirehabugh,  H.  H.  Reynolds,  E. 
Nelson,  J.  B.  Moon,  R.  B.  Rae,  E.  E. 
Loomis,  S.  A.  Murphy. 

The  Iron  Street  Realty  &  Develop- 
ment Co.,  Akron,  $5,000.  O.  E.  Bow- 
die,  R.  I.  Degnon,  J.  W.  Thomas,  R. 
Kirkpatrick,  E.  Brown. 

The  Westminster  Sand  and  Gravel 
Co.,  Lima.  $100,000.  B.  F.  Thomas, 
W.  J.  Holland,  F.  D.  Bradley,  H.  E. 
Ditzler,  W.  C.  Bradley. 

The  Wharton  Cigar  Co.,  Wharton, 
$5,000.  R.  B.  Kear,  S.  G.  Kear,  Peter 
Kauble,  M.  Wickiser,  D.  F.  Young. 

The  C.  M.  French  Rubber  Co.,  Cleve- 
land, $1,000.  C.  M.  French,  F.  M.  Lat- 
temer,  F.  Rufenacht,  J.  R.  Clutter,  E. 

D.  Rockwell. 

The  Tourist  Co-operative  Wire  Co., 
Cleveland,  $20,000.  E.  T.  Redlin,  A. 
W.  Gillespie,  J.  J.  Harriott,  H.  Schach- 
tel,  R.  Johnstone. 

The  Knapp  Factory  Sales  Co., 
Cleveland,  $5,000.    B.  B.  Wickham,  H. 

E.  Werner,  A.  L.  Welch,  M.  L.  Te- 
Locken,  E.  P.  Westenhaver. 

The  Anchor  Sugar  &  Supply  Co., 
Cincinnati,  $10,000.  E.  G.  Streit,  M. 
Raymond,  V.  A.  BennehofT,  C.  F. 
Streit,  H.  L.  Fruechtemyer. 

The  Astor  Realty  Co.,  Cleveland, 
$12,000.  C.  L.  F.  Wieber,  W.  Jf .  Rap- 
prich,  J.  T.  Geighan,  C.  L.  F.  Wieber 
Jr.,  K.  E.  Faerber.  ^.^^^^ 

The  Buck  Body  Co.,  Toledo,  $10,000. 
J.  C.  Buck,  C.  L.  Bean,  E.  L.  Cope,  J. 
G.  Delp,  O.  E.  Amann. 
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The  Reynolds  Motor  Co.,  Cleveland, 
$262,500.  H.  C.  Gahn.  C.  W.  Shim- 
mon,  H.  B.  Howells,  H.  Sharpe,  J.  F. 
Reynolds. 

The  Beacon  Oil  and  Gas.  Co.,  Co- 
lumbus, $50,000.  C.  J.  Maddux,  J.  A. 
Stalter,  T.  J.  Frasure,  F.  Tossey,  H. 
C.  AUread. 

The  Penn-0-Tex  Oil  and  Leasehold 
Co.,  Newcomerstown,  $100,000.  T.  S. 
Cram  ton,  B.  CoUey,  J.  S.  Bamett,  J. 
M.  Reed.  L.  M.  Williams. 

The  Onio  Business  Men's  Protective 
Agency  Co^  Akron,  $10,000.  E.  F. 
Sattler,  C.  F.  Sattler,  S.  L.  E.  Sattler, 

B.  Martin,  S.  Wehnes,  H.  S.  Baruch. 
The   Tubular   Products   Co.,   Qeve- 

land,  $100,000.  I.  Grossman,  M.  F. 
Hanning,  N.  T.  Doehring,  A.  A.  Stam- 
baugh,  L.  A.  M.  Pejean. 

The  McFadden- Armstrong  Co.,  To- 
ledo, $30,000.  W.  R.  McFadden,  C.  E. 
McFadden,  R.  E.  Armstrong,  M.  E. 
Armstrong:,  E.  Tsehumy.  (Jewelry) 

The  Richards  Sign  Co.,  Dayton, 
$25,000.     L.  H.  Richards,  A.  E.  Clay, 

C.  H.  Smith,  L.  Philipps,  R.  J.  Sheri- 
dan Jr. 

The  New  Idea  Spreader  Co.,  Cold- 
water,  $5,000.     E.  C.   Oppenheim,  J. 

A.  Oppenheim,  T.  N.  Oppenheim, 
Henry  Synck,  B.  Selhorst. 

The  American  Clay  Machinery  Co., 
Cleveland,  $10,000.  W.  B.  Cockley, 
J.  P.  Wood,  C.  F.  Reavis,  Jr.,  G.  Hig- 
gins,  J.  E.  Morley. 

The  Clinton  Realty  Co.,  Columbus, 
$25,000.  H.  B.  Coen,  F.  C.  Standt,  B. 
W.  Knauer,  R.  W.  Poppleton,  G.  M. 
Jones. 

The  Cleveland  Adjustment  Co., 
Cleveland,  $5,000.  E,  L.  Jaffa,  F.  R. 
Jaffa,  G.  M.  Taylor,  M.  B.  Haas,  M. 
Jaffa. 

The  Mutual  Finance  Co.,  Cleveland, 
$100,000.  A.  Pocrass,  W.  H.  McMor- 
ris,  J.  M.  Andrus,  W.  Rothenberg,  C. 
C.  Smith. 

The  Tuscarawas  Tire  and  Supply 
Co..  New  Philadelphia.  $1,500.  Cf.  A. 
Scott,  J.  S.  Gordon,  W.  Border,  D.  E. 
Collins,  F.  C.  Loomis. 

The  W.  H.  Bretz  &  Son  Co.,  Celina, 
$135,000.  J.  W.  Pogue,  W.  C.  Stimns, 
P.  L.  Rihm,  F.  L.  Kloeb,  C.  A.  Stubbs, 
(Men's  Furnishings). 

The  Drummond-Miller  Co.,  Cleve- 
land, $105,000.  (Const  Work).  J.  H. 
Drummond,  G.  Miller,  V.  D.  Miller, 
W.  R.  Daley,  H.  A.  Hauxhurt. 

The  (}amegie  Co.,  Cleveland,  $60,- 
000.     P.  H.  Pelton,  W.  H.  Harlott,  G. 

B.  Folk,  R.  E.  Miller,  G.  A.  Robinson. 


The  Laughrey-Toledo  Co.,  Toledo, 
$55,000.  (Mineral  Prod.)  R.  M. 
Ferguson,  «!.  F.  Hazel.  H.  A.  Seward, 
B.  Scott,  F.  I.  Consaul. 

The  Amalgamated  Products  Co., 
Cleveland,  $50,000.  M.  A.  Loeser,  I. 
N.  Loeser,  M.  E.  Kelly,  K.  D.  Carter, 
H.  Stervig. 

The  Scioto  Tire  and  Vulcanizing 
Co.,  Portsmouth,  $20,000.  M.  C. 
Copelan,  D.  J.  Copelan,  A.  E.  OToole, 
E.  S.  OToole,  C.  L.  Smith. 

The  Revelation  Revealed  Publishing 
Co.,  Cincinnati,  $50,000.  L.  B.  Hoi- 
loway,  J.  J.  Eiseman,  A.  'H.  Morrill, 
E.  M.  McDonald,  J.  Koons. 

The  Euclid  Wood  Products  Co.,  Eu- 
clid, $20,000.  L.  H.  Verbsky,  J.  L. 
Christopher,  M.  S.  Verbsky,  D.  A. 
Christopher,  E.  M.  Day. 

The  Educational  Film  Co.,  Cleve- 
land, $1,000.  M.  W.  Bruml,  H.  L. 
Taylor,  C.  L  Goldsmith,  H.  S.  Gold- 
smith, L.  Drucker. 

The  McCormick  Heating  Co.,  Akron, 
$200,000.  H.  S.  McCormick,  A.  Almy, 
A.  A.  Hosier,  N.  P.  Grunigen,  C.  E. 
Smoyer. 

The  Geneva-On-The-Lake'  Anxuse- 
ment  Co.,  Cleveland,  $10,000.  F.  T. 
Cullitan,  P.  J.  Daley,  A.  ML  Franklin, 
G.  B.  Swaney,  H.  R.  Sup. 

The  Chapman-Stein  Furnace  Co., 
Mt.  Vernon,  $100,000.  B.  B.  Willaims, 
L.  E.  Taylor,  N.  L.  Daney,  C.  M.  Wil- 
liams, F.  H.  Thomas. 

The  Hermes  Building  and  Construc- 
tion Co.,  Akron,  $150,000.  J.  D.  Pe- 
trou,  G.  J.  Klein,  E.  A.  Thayer  Jr.,  E. 
Brown,  J.  M.  Schiely. 

The  Sterling-Knight  Motor  Co., 
Cleveland,  $10,000.  A.  Snyder,  W.  H. 
Seagrave,  R.  E.  Boehm,  M.  A.  Maroni, 
N.  I.  Young. 

The  Federated  Film  Exchange  Co., 
Cleveland,  $1,000.  M.  W.  Bruml,  H. 
L.  Taylor,  C.  I.  Goldsmith,  H.  S.  Gold- 
smith, L.  Drucker. 

The  Floyd  J.  Logan  Aviation  Co., 
(Heevland,  $40,000.  F.  J.  Logan,  E. 
Logan,  J.  W.  Perkins,  J.  W.  ELennedy, 
G.  B.  Folk. 

The  Accumulative  Securities  Co, 
Columbus,  $100,00  W.  J.  Keys,  H.  D. 
Bergin,  W.  P.  Hurd,  J.  McGhee,  L.  D. 
Johnson. 

The  Falls  Publishing  Co.,  Chagrin 
Falls,  $10,000.  J.  B.  Holm,  M.  A. 
Holm,  A.  H.  Van  Volkenburg,  I.  H. 
Huirgett,  A.  R.  Mountjay. 

The  Topnotch  Rubber  Co.,  Wooster, 
$50,000.  A.  L.  Ebert,  C.  E.  Appleman, 
M.  Rice  T.  E.  Rice.,  C.  C.  Gault. 
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No.  1367 — In  the  Matter  of  the  Application  of  The  Cleveland 
Telephone  Company  For  a  Modification  of  a  Former  Order  Fix- 
ing a  Schedule  of  Rates  For  Telephone  Service  in  the  City  of 
Cleveland,  Ohio. 


(Dated  May  12,  1920) 

By  the  Commission: 

This  is  an  application  of  the  Cleveland  Telephone  Company  for 
a  modification  of  a  former  order  of  this  Commission  made  in  Case 
No.  1367,  fixing  the  rates,  tolls  and  charges  for  furnishing  tele- 
phone service  in  said  city  and  for  permission  to  put  into  effect  a 
new  schedule  of  rates  filed  by  said  company  on  the  19th  day  of 
March,  1920,  to  b^ome  effective  April  1st,  1920. 

From  the  various  hearings  had  on  this  application,  it  clearly 
appears  that  The  Cleveland  Telephone  Company,  under  the  rates 
now  in  effect  is  not  receiving  an  adequate  return  on  its  invest- 
ment; and  from  the  best  estimate  which  it  is  possible  to  make 
from  the  figures  available,  the  company  would  fall  short  $173,- 
788.00  of  paying  operating  expenses  and  setting  aside  five  per  cent, 
for  depreciation  during  the  year  1920,  without  any  allowance 
whatever  for  return  on  the  investment. 

Cleveland  is  the  sixth  city  of  this  United  States.  It  is  and 
has  been  growing  by  leaps  and  bounds.  In  said  city  The  Cleveland 
Telephone  Company  has  an  investment  of  upwards  of  seventeen 
and  a  half  million  dollars  in  its  plant,  with  which  it  is  attempting 
to  furnish  service  to  the  rapidly  growing  city  and  keep  pace  with 
its  progress.  If  it  does  this,  it  must  in  the  near  future  expend 
millions  of  dollars  more.  There  is  no  need  to  mince  words  in  dis- 
cussing the  situation.  Conditions  must  be  met  as  they  exist.  A 
utility  cannot  expend  and  meet  ever  increasing  demands  unless 
the  public  will  grant  to  it  a  sufficient  income  to  enable  it  to  do  so. 
Cleveland  cannot  afford  to  be  without  the  best  possible  service 
which  can  be  furnished,  and  its  most  enterprising  citizens  do  not 
desire  that  it  should  be. 

The  figures  submitted  of  the  receipts  and  expenditures,  and 
verified  by  an  examination  of  the  records,  show  that  under  present 
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conditions,  one  of  two  things  must  follow, — either  the  telephone 
company  must  cease  to  grow  and  to  maintain  its  plant,  or  it  must 
receive  more  revenue. 

About  two  years  ago  this  Commission  permitted  the  tele- 
phone company  to  put  in  measured  service,  which  was  the  first 
experiment  of  the  kind  in  this  state.  At  that  time  a  schedule  of 
rates  to  be  charged  under  the  new  system  was  filed  and  permitted 
to  go  into  effect.  Necessarily,  it  was  a  mere  estimate.  After 
more  than  a  year's  operation  under  this  schedule,  the  Commission 
of  its  own  initiative,  instituted  an  investigation  for  the  purpose  of 
determining  the  kind  and  character  of  service  which  was  being 
rendered,  and  to  ascertain  whether  or  not  the  schedule  of  rates 
under  which  the  company  was  operating,  was  fair  and  reasonable. 

During  the  pendency  of  this  investigation  a  new  schedule  was 
filed  by  the  company,  together  with  an  application  for  a  modifica- 
tion of  the  former  order. 

Service 

The  change  to  measured  service  would  of  itself  cause  some  in- 
terruption, but  the  extraordinary  demands  made  upon  the  com- 
pany growing  out  of  war  conditions,  the  difficulty  in  securing  labor 
and  material  and  the  fact  that  its  force  has  been  twice  temporarily 
depleted  by  epidemics,  seemed  to  have  been  the  chief  cause  of  in- 
adequate service.  The  company  appears  to  have  been  diligent  in 
its  efforts  to  maintain  its  plant  and  make  extensions  in  so  far  as  it 
could  secure  material  and  labor  so  to  do. 

It  is  urged  by  the  representatives  of  the  city  that  the  com- 
pany should  return  to  the  flat  rate  basis  as  a  means  of  bettering 
the  service,  but  the  Commission  does  not  take  this  view.  There 
can  be  no  disputing  the  fact  that  at  times  the  service  has  been  bad, 
but  the  defect  was  in  spite  of  and  not  because  of  the  measured 
service.  The  records  show  that  the  measured  service  has  elim- 
inated thousands  of  useless  calls  daily,  and  to  that  extent  lessened 
the  abuse  incident  to  unlimited  service.  It  also  results  in  more 
equitably  distributing  the  burden  of  maintaining  the  plant,  mak- 
ing the  large  user  pay  in  proportion  to  his  use.  Recent  investiga- 
tion by  the  Commission's  experts  show  that  there  is  a  gradual  im- 
provement of  the  service,  and  we  shall  confidently  expect  and  in- 
sist upon  a  still  further  improvement  in  the  near  future. 

Rates 
When  the  telephone  company  instituted  measured  service,  it 
was  difficult  to  arrange  a  rate  schedule  which  would  meet  the  re- 
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quirements  and  properly  distribute  the  burden  of  maintaining  the 
plant,  and  after  nearly  two  years  of  operation,  we  have  the  benefit 
of  actual  experience  which  indicates  the  advisability  of  re-arrang- 
ing the  schedule  in  various  respects.  While  this  investigation  was 
in  progress,  the  Commission  spent  two  days  in  the  city  of  Cleve- 
land taking  testimony,  and  every  subscriber  who  had  a  complaint 
was  given  an  opportunity  to  be  heard.  About  thirty  witnesses  ap- 
peared, and  while  there  was  some  severe  criticism  of  the  service, 
the  chief  cause  of  complaint  was  regarding  the  disputes  which 
arose  as  to  the  number  of  excess  calls  charged  to  subscribers. 
This  was  particularly  true  regarding  the  four-party  residence  ser- 
vice where  meters  cannot  be  used  to  accurately  register  the  num- 
ber of  calls,  but  where  reliance  must  be  placed  upon  the  skill  and 
accuracy  of  the  operator,  and  where  also  it  is  possible  for  one  sub- 
scriber to  fraudulently  shift  his  call  to  others  on  the  same  line. 
Recent  investigations,  however,  indicate  that  since  the  operators 
have  become  more  familiar  with  the  new  system  and  more  skilled 
in  ticketing,  there  is  much  less  controversy  in  this  respect. 

In  the  light  of  the  experience  of  the  last  two  years  the  new 
schedule  has  been  so  arranged  as  to  further  reduce  friction  along 
this  line.  An  effort  has  been  made  to  ascertain  from  actual  ex- 
perience the  normal  number  of  calls  under  each  class  of  service, 
and  raise  the  base  rate  to  a  sufficient  amount  to  cover  this  normal 
use,  leaving  only  the  excess  above  that  number  to  be  paid  by  the 
large  users  on  the  excess  call  basis.  This  will  doubtless  remove 
most  of  the  disputes  of  this  nature.* 

After  a  careful  examination  of  the  prox)osed  schedule,  the 
Commission  believes  it  should  be  approved  in  the  main,  but  that  a 
larger  number  of  calls  under  the  base  rate  should  be  allowed  to 
the  four-party  residence  service.  The  four-party  residence  service 
is  used  by  far  the  greater  number  of  subscribers  and  is  the  average 
man's  class  of  service.  The  company  proposes  to  raise  the  initial 
charge  from  $2.00  per  month  to  $2.75  per  month,  allowing  an  in- 
crease from  50  calls  to  55  calls  per  month.  The  Commission  thinks 
that  the  nilmber  of  calls  should  be  raised  to  65  per  month,  and 
with  this  modification,  the  schedule  will  be  approved  to  become 
effective  June  1,  1920. 

Considerable  testimony  was  introduced  concerning  the  rela- 
tions of  The  Cleveland  Telephone  Company  to  the  American  Tele- 
phone and  Telegraph  Company,  and  especially  as  to  the  division  of 
tolls  and  payments  made  under  the  so-called  4^4  P^i*  cent,  contract. 
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the  city  contending:  that  under  the  present  schedule  the  return 
would  be  adequate  but  for  the  fact  that  these  contracts  deplete  the 
treasury  of  The  Cleveland  Telephone  Company,  while  the  tele- 
phone company  contends  that  its  division  of  the  tolls  is  fair  and 
reasonable  considering  the  service  performed  by  each,  and  that  in 
the  mere  matter  of  the  aid  which  it  receives  from  the  A.  T.  &  T. 
Company  in  financing  its  enterprise,  it  saves  more  than  the  entire 
amount  it  pays  to  the  A.  T.  &  T.  Company  under  the  A\^  per  cent, 
contract. 

The  Commission  does  not  deem  it  necessary  to  go  into  a  de- 
tailed discussion  of  these  contracts  at  this  time,  for  the  reason 
that  under  the  proposed  schedule  the  Commission's  experts  figure 
that  the  rates  allowed,  after  deducting  operating  expenses  and 
depreciation,  will  return  about  3.9  per  cent,  on  the  investment,  and 
any  changes  which  might  be  made  in  these  contracts,  would  not 
yield  a  sufficient  additional  amount  to  make  the  rate  of  return  ex- 
cessive. 

The  company  will  be  permitted  to  re-file  its  schedule  with  the 
change  above  indicated,  to  become  effective  June  1,  1920. 

An  order  will  issue  accordingly. 


No.  1955— In  the  Matter  of  the  Joint  Application  of  The  Holgate 
Light  and  Power  Company  For  Authority  to  Purchase  Property, 
and  of  B.  D.  Douty,  J.  H.  Douty  and  G.  W.  Douty  to  Sell  the 

• 

Ridgeville  Light  and  Poww  Company,  the  McClure  Light  and 
Power  Company  and  the  Hamler  Light  and  Power  Company. — 
Prayer  Granted. 


(Dated  May  15,  1920) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecessary),  this  matter 
came  on  for  consideration  upon  the  joint  application  *  of  The  Hol- 
gate Light  and  Power  Company,  (a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  Ohio) ,  and  B.  D.  Douty, 
J.  H.  Douty  and  G.  W.  Douty,  partners,  trading,  at  Ridgeville, 
Ohio,  under  the  trade  name,,  Ridgeville  Light  and  Power  Com- 
pany, where  they,  as  the  owners,  are  now  operating  an  electrical 
utility;  at  McClure,  Ohio,  under  the  trade  name,  McClure  Ligh<^ 
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and  Power  Company,  where  they,  as  the  owners,  are  now  operat-  • 
ing  an  electrical  utility,  and,  at  Hamler,  Ohio,  where  they  are  now 
engaged  in  the  construction  of  an  electrical  distributing  system, 
proposed  to  be  operated  under  the  trade  name,  Hamler  Light  and 
Power  Company,  asking  the  consent  to  and  approval,  by  this  Com- 
mission, of  the  sale  of  the  aforesaid  properties  of  the  Ridgeville 
Light  and  Power  Company,  the  McClure  Light  and  Power  Com- 
pany and  the  Hamler  Light  and  Power  Company  to,  and  the  pur- 
chase and  acquisition  thereof  by  said  The  Holgate  Light  and  Power 
Company : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  CoAimission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon : 

(1)  That  the  said  property  at  Hamler,  Ohio,  has  never 
been  placed  in  operation  and,  as  non-utility  property,  is  not 
subject  to  the  jurisdiction  of  this  Commission,  and 

(2)  That  the  public  will,  upon  such  sale  and  purchase  of 
the  properties,  operated  as  the  Ridgeville  Light  and  Power 
Company  and  the  McClure  Light  and  Power  Company,  be  fur- 
nished adequate  service  for  a  reasonable  and  just  rate  of 
charge  therefor, 

and  is  satisfied  that  its  consent  and  authority  for  the  sale  and  pur- 
chase of  said  properties,  operated  as  the  Ridgeville  Light  and 
Power  Company  and  the  McClure  Light  and  Power  Company, 
should  be  granted.-  It  is,  therefore. 

Ordered,  That  the  said  B.  D.  Douty,  J.  H.  Douty  and  G.  W. 
Douty,  (partners),  be,  and  hereby  they  are  authorized  to  sell  and 

• 

convey  to  The  Holgate  Light  and  Power  Company,  all  the  property, 
rights  and  assets  composing  the  said  public  utilities  at  Ridgeville 
and  McClure,  Ohio,  operated  under  the  trade  names,  Ridgeville 
Light  and  Power  Company  and  McClure  Light  and  Power  Com- 
I>any,  as  said  property  and  other  assets  are  more  particularly 
enumerated  and  described  in  certain  inventories,  exhibits  in  this 
proceeding,  which  hereby  are  made  parts  of  this  order  by  ref- 
erence; and  said  The  Holgate  Light  and  Power  Company  hereby 
is  authorized  to  purchase  and  acquire  said  properties  and  to  pay 
for  the  "Ridgeville  Light  and  Power  Company"  the  agreed  con- 
sideration of  $28,361.92,  and  for  the  "McClure  Light  and  Power 
Company"  the  agreed  consideration  of  $15,111.99.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval,  by  this  Commission,  of  any  increase  in  rates 
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•or  diminution  of  service,  nor  shall  the  findings  hereinbefore  set 
forth  as  to  rates  and  service  be  binding  upon  this  Commission  in 
any  future  proceeding  involving  said  matters.    It  is  further 

Ordered,  That  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  the  said  parties  file  with  this  Commission  sched- 
ules providing  for  their  respective  withdrawal  from  and  inaugura- 
tion of  service  within  the  territory  now  served  by  means  of  said 
properties.    It  is  further 

Ordered,  That  said  application,  in  so  far  as  it  asks  consent  to 
and  authority  for  the  sale  and  purchase  of  said  property,  desig- 
nated as  the  Hamler  Light  and  Power  Company,  jpe,  and  hereby  it 
is  denied. 

No.  1971—111  the  Matter  of  the  Application  of  The  Holgate  Light 
and  Power  Company  to  Issue  Securities. — Prayer  Granted. 


(Dated  May  15,  1920) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecesary),  this  matter 
came  on  for  consideration  upon  the  application  of  The  Holgate 
Light  and  Power  Company,  (a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of  Ohio),  for 
the  consent  and  authority  of  this  Commission  to  issue  common 
capital  stock  of  the  par  value  of  $56,000.00,  the  proceeds  arising 
from  the  sale  thereof  to  be  used  to  pay  considerations  for  certain 
properties,  application  for  the  approval  of  which  purposes,,  for  the 
following  considerations,  was  filed  contemporaneously  herewith^ 
as  follows: 

The  property  at  Ridgeville,  Ohio,  operated  as  the  Ridge- 
ville  Light  and  Power  Company,  $24,000.00 ; 

The  property  at  McClure,  Ohio,  operated  as  the  McClure 
Light  and  Power  Company,  $16,000.00,  and 

A  property,  now  in  course  of  construction  at  Hamler, 
Ohio,  proposed  to  be  operated  as  the  Hamler  Light  and  Power 
Company,  $16,000.00; 

and  the  Commission  having  this  day,  by  order  made  and  entered  in 
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proceeding  No.  1955,  duly  consented  to  and  authorized  the  pur- 
chase, by  the  applicant  herein,  of  said  properties  at  Rid^ville, 
Ohio,  for  a  consideration  of  $28,361.92,  and  at  McClure,  Ohio,  for 
a  consideration  of  $15,111.90,  but,  for  lack  of  jurisdiction,  deny- 
ing: said  application  in  so  far  as  it  related  to  the  purchase  and  sale 
of  said  property  at  Hamler,  Ohio ; 

The  Commission,  being  fully  advised  in  the  premises,  finds, 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
investigation  and  inquiry  thereupon: 

(1)  That  the  value  of  certain  property  at  Ridgeville  and 
McClure,  Ohio,  proposed  to  be  acquired  by  the  applicant  is 
approximately  the  sum  of  $43,500.00,  and 

(2)  That  the  issue  of  applicant's  common  capital  stock 
of  the  par  value  of  $43,500.00  is  reasonably  required,  and  the 
money  to  be  procured  thereby  necessary  for  the  acquisition  of 
certain  property,  to  be  used  and  useful  in  the  prosecution  of 
applicant's  corporate  purposes, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  applicant's  common  capital  stock  of  the  par  value  of  $43,- 
500.00  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Holgate  Light  and  Power  Company 
be,  and  hereby  it  is  authorized  to  issue  its  common  capital  stock 
of  the  par  value  of  forty-three  thousand,  five  hundred  dollars  ($43,- 
500.00),  and  that  said  capital  stock  be  sold  for  the  highest  price 
obtainable,  but  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
capital  stock  be  devoted  to  and  used  for  the  following  purposes, 
and  no  others,  to-wit:  The  payment  of  the  considerations  for  the 
property,  authorized  to  be  purchased  by  the  applicant  by  the  order, 
this  day  made  and  entered  in  proceeding  No.  1955,  (which  order, 
in  so  far  as  it  describes  said  property  hereby  is  made  a  part  of 
this  order  by  reference),  as  follows,  viz: 

The  Ridgeville  Light  and  Power  Company $28,361.92 

The  McClure  Light  and  Power  Company 15,111.90 

It  is  further. 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order.    It  is  further 

Ordered,  That  sail  application,  in  so  far  as  it  asks  consent  and 
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authority  to  issue  common  capital  stock  of  the  additional  par  value 
of  $12,500.00,  be,  and  hereby  it  is  denied,  without  prejudice  to 
any  future  proceedings  which  said  The  Holgate  Light  and  Power 
Company  may  institute  for  authority  to  issue  capital  stock  to  re- 
imburse its  treasury  for  moneys  (not  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness)  expended 
therefrom  for  the  purchase  and  completion  of  the  present  non- 
utility  property  at  Hamler,  Ohio. 


No.  1982 — In  the  Matter  of  the  Joint  Application  of  Clyde  Nelscm 
and  Shenker  Brothers  For  Approval  of  Their  Rei^^ective  Sale  and 
Purchase  of  the  Natural  Gas  Plant  Operated  Under  the  Trade 
Name  of  Deavertown  Oil  and  Gas  Company. — ^Prayer  Granted. 


(Dated  May  15,  1920) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecessary),  this  matter 
came  on  for  consideration  upon  the  joint  application  of  Clyde  Nel- 
son, an  individual  residing  at  Roseville,  Ohio,  and  heretofore  the 
owner  and  operator,  under  the  trade  name,  "Deavertown  Oil 
and  Gas  Company,"  of  the  natural  gas  plant  furnishing  service  in 
and  about  the  village  of  Deavertown,  Ohio,  and  Louis  Shenker,  and 
others,  trading  as  "Shenker  Brothers,"  asking  the  consent  to  and 
approval,  by  this  Commission  of  the  sale,  by  said  first  named  sp- 
plicant,  and  the  purchase,  by  said  second  named  applicant,  on  or 
about  the  first  day  of  March,  1920,  of  the  aforesaid  natural  gas 
plant : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
filed  herein,  its  independent  investigation  and  inquiry  thereupon^ 
and  for  the  purposes  of  this  proceeding,  that  the  public  has,  upon 
such  purchase  and  sale  of  said  public  utility  property,  been  .fur- 
nished adequate  service  for  a  reasonable  and  just  rate  or  charge 
therefor,  and  is  satisfied  that,  in  so  far  as  it  has  the  authority  so  to 
do,  it  should  now  formally  consent  to  and  approve  the  said  sale  and 
purchase  of  said  property.    It  is,  therefore. 

Ordered,  That,  in  so  far  as  it  has  the  authority  so  to  do,  this 
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Ck>mmission  do  now,  and  hereby,  formally  consent  to  and  approve 
the  sale,  by  the  said  Clyde  Nelson,  and  the  purchase,  by  the  said 
Shenker  Brothers,  on  or  about  March  10th,  1920,  of  the  public 
utility  property  operated  under  the  trade  name,  "Deavertown  Oil 
and  Gas  Company,"  and  the  passing  therefor  of  the  agreed  consid- 
eration of  one  thousand  dollars.    It  is  further 

Ordered,  That  said  parties  forthwith  file  with  this  Commission 
schedules  providing  for  their  respective  withdrawal  from  and  in- 
auguration of  service  within  the  territory  now  served  by  means  of 
said  property.    It  is  further 

Ordered,  That  the  findings,  hereinbefore  set  forth  as  to  rates 
and  service  and  the  approval  of  the  passing  of  the  agreed  consid- 
eration shall  not  be  binding  upon  this  Commission  in  any  future 
proceedings  involving  rates  or  service ;  nor  shall  anything  herein  be 
construed  to  be  a  consent  to  or  approval  by  this  Commission  of  any 
diminution  of  service  or  increase  in  rates. 
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A  City  Board  of  Education  May  Establish  a  Vocational  School  and 
There  is  No  Maximum  Age  Limitation  as  to  Those  Who  May  At- 
tend. In  the  Establishment  and  Maintenance  of  Such  School 
the  Board  May  Erect  and  Equip  Suitable  Buildings  or  Set  Apart 
and  Use  Buildings  Under  the  Construction  of  the  Board  of  Edu- 
cation For  Such  Purposes  in  the  Same  Manner  and  Within  the 
Same  Limitations  as  For  Other  School  Purposes.  Such  Schools 
Should  Not  Be  Established  For  the  Exclusive  Use  of  Adult 
Pupils,  But  For  AU  Who  Are  Eligible  to  Attend. 


No.  1227— .(Opinion  Dated  May  8,  1920) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Ck)lumbus, 
Ohio. 
Gentlemen:     Acknowledgment  is  made  of  your  communica- 
tion of  recent  date,  which  reads  as  follows: 

"We  are  today  in  receipt  of  the  following  communicatioii 
from  the  city  solicitor  of  Sidney,  Ohio: 

"  'Would  like  to  have  your  opinion  on  the  following  ques- 
tions, viz.: 

"  '1.  Can  the  board  of  education  of  a  city  school  district 
issue  bonds  for,  and  build  a  school  building,  and  equip  the 
same  for  the  avowed  purpose  of  conducting  a  school  for,  and 
the  teaching  of,  vocational  training  to  the  adult  citizens  of 
the  school  district? 

"  *Can  the  board  of  education  of  a  city  school  district 
issue  bonds  for,  and  build  and  equip  a  school  building,  and 
then  use  the  same  for  the  teaching  of  vocational  training,  ex- 
clusively, to  the  adult  citizens  of  the  school  district? 

"  *Can  the  board  of  education  of  a  city  school  set  apart 
one  of  its  buildings  and  use  it  exclusively  for  the  teaching  of 
vocational  training  to  the  adult  citizens  of  the  school  district  ? 

"  *We  are  respectfully  asking  your  written  opinion  upon 
the  questions  involved.' " 

Your  inquiry  necessarily  requires  the  consideration  of  Sec- 
tions 367-1  to  367-7  General  Code,  which  were  enacted  March  21, 
1917,  in  an  act  entitled : 

''An  act  to  create  a  state  board  of  education  and  to  ac- 
cept the  provisions  of  the  act  of  congress  providing  for 
national  aid  for  vocational  education,  and  to  provide  for  car- 
rying the  same  into  effect." 

Sections  367-2,  367-5  and  367-6,  General  Code,  were  amended 
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in  108  O.  L.  357.    Section  1  of  said  act,  which  is  Section  367-1  of 

the  General  Code,  referring  to  the  congressional  act,  provides : 

"The  provisions  of  an  act  of  congress  *  *  *  are  here- 
by accepted  by  the  state  of  Ohio." 

It  being  evident  that  the  legislature  accepted  the  act  of  con- 
gress known  as  the  Smith-Hughes  law  relative  to  vocational  edu- 
cation, the  provisions  of  said  congressional  act  must  be  considered 
in  connection  with  your  inquiry. 

Sections  9390l^cc  and  9390i4f,  U.  S.  Compiled  Statutes  1918, 

which  are  a  part  of  said  Smith-Hughes  congressional  act,  provide : 

"Sec.  939014CC.  A  federal  board  for  vocational  educa- 
tion is  hereby  created,  *  ♦  ♦  .  xhe  board  shall  have 
power  to  co-operate  with  state  boards  in  carrying  out  the 
provisions  of  this  act.  *  *  *  It  shall  be  the  duty  of  the 
chairman  of  the  board  to  carry  out  the  rules,  regulations,  and 
decisions  which  the  board  may  adopt.    *    *    *    " 

"Sec.  9390%f.  In  order  to  receive  the  benefits  of  the 
appropriation  for  the  salaries  of  teachers  of  trade,  home 
economics,  and  industrial  subjects  the  state  board  of  any 
state  shall  provide  in  its  plan  for  trade,  home  economics,  and 
industrial  education  that  such  education  shall  be  given  in 
schools  or  classes  under  public  supervision  or  control;  that 
the  controlling  purpose  of  such  education  shall  be  to  fit  for 
useful  employment;  that  such  education  shall  be  of  less  than 
college  grade  and  shall  be  designed  to  meet  the  needs  of  per- 
sons over  fourteen  years  of  age  who  are  preparing  for  a  trade 
or  industrial  pursuit  or  who  have  entered  upon  the  work  of  a 
trade  or  industrial  pursuit  { that  the  state  or  local  community, 
or  both,  shall  provide  the  necessary  plant  and  equipment  de- 
termined upon  by  the  state  board,  with  the  approval  of  the 
federal  board  for  vocational  education,  as  the  minimum  re- 
quirement in  such  state  for  education  for  any  given  trade  or 
industrial  pursuit;  that  the  total  amounj:  expended  for  the 
maintenance  of  such  education  in  any  school  or  class  receiv- 
ing the  benefit  of  such  appropriation  shall  be  not  less  annually 
than  the  amount  fixed  by  the  state  board,  with  the  approval 
of  the  federal  board,  as  the  minimum  for  such  schools  or 
classes  in  the  state;  that  such  schools  or  classes  giving  in- 
struction to  persons  who  have  not  entered  upon  employment 
shall  require  that  at  least  half  of  the  time  of  such  instruction 
be  given  to  practical  work  on  a  useful  or  productive  basis, 
such  instruction  to  extend  over  not  less  than  nine  months  per 
year  and  not  less  than  thirty  hours  per  week;  that  at  least 
one-third  of  the  sum  appropriated  to  any  state  for  the  salaries 
of  teachers  of  trade,  home  economics,  and  industrial  subjects 
shall,  if  expended,  be  applied  to  part-time  schools  or  classes 
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for  workers  over  fourteen  years  of  age  who  have  entered  upon 
employment,  and  such  subjects  in  a  part-tune  school  or  class 
may  mean  any  subject  given  to  enlarge  the  civic  or  voca- 
tional intelligence  of  such  workers  over  fourteen  years  of 
age;  that  such  part-time  schools  or  classes  shall  provide  for 
not  less  than  one  hundred  and  forty-four  hours  of  class-room 
instruction  per  year;  that  evening  industrial  schools  shall  fix 
the  age  of  sixteen  years  as  a  minimum  entrance  requirement 
and  shall  confine  instruction  to  that  which  is  supplemental  to 
the  daily  employment ;  that  the  teachers  of  any  trade  or  in- 
dustrial  subject  in  any  state  shall  have  at  least  the  minimum 
qualification  for  teachers  of  such  subject  determined  upon  for 
such  state  by  the  state  board,  with  the  approval  of  the  federal 
board  for  vocational  education.  Provided,  That  for  cities  and 
towns  of  less  than  twenty-five  thousand  population,  accord- 
ing to  the  last  preceding  United  States  census,  the  state 
board,  with  the  approval  of  the  federal  board  for  vocational 
education,  may  modify  the  conditions  as  to  the  length  of 
course  and  hours  of  instruction  per  week  for  schools  and 
classes  giving  instruction  to  those  who  have  not  entered  upon 
employment,  in  order  to  meet  the  particular  needs  of  such 
cities  and  towns." 

While  the  latter  section  above  quoted  authorizes  the  estab- 
lishment of  part-time  schools,  or  classes  for  pupils  between  the 
ages  of  fourteen  and  eighteen  years,  it  is  not  believed  that  this 
provision  limits  the  attendance  to  those  under  the  age  of  eighteen. 
The  further  provision  relative  to  evening  schools  seems  to  prohibit 
the  attendance  of  those  who  have  not  reached  the  age  of  sixteen. 
However,  said  section  does  not  indicate  that  there  is  any  maximum 
age  limitation  as  to  those  who  may  attend  the  classes  of  schools 
mentioned  therein. 

Section  9390Viee,  U.  S.  Compiled  Statutes,  which  relates  to 
the  teaching  of  agricultural  subjects,  provides  for  courses  de- 
signed to  meet  the  needs  of  those  over  fourteen  years  of  age,  but 
does  not  indicate  any  maximum  age  limitation. 

It  will  further  be  observed  from  the  provisions  of  the  former 
section  that  the  federal  board  for  vocational  education  may  adopt 
rules,  regulations  and  decisions  in  reference  to  the  management  of 
such  schools,  and  the  state  board  of  education  established  in  pur- 
suance to  said  acts  in  a  great  measure  is  subject  to  the  supervision 
of  the  federal  board.  In  fact,  the  federal  act  provides  that  the 
state  board  must  proceed  upon  a  plan  which  is  approved  by  the 
federal  board. 

In  Bulletin  No.  17,  issued  by  the  director  of  the  executive 
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staff  of  the  federal  board  for  vocational  education,  it  is  clearly  in- 
dicated on  page  70  that  there  is  no  maximum  asre  limitation  as  to 
those  who  may  study  trade  extension  and  trade  preparatory  sub- 
jects in  part-time  schools  according  to  the  ruling  of  the  board. 

In  considering  the  meaning  of  the  act  as  construed  by  the 
federal  board  in  reference  to  the  evening  schools,  the  following  is 
important  which  is  quoted  from  page  15  of  Bulletin  No.  18,,  issued 
by  the  director  of  the  Executive  staff  of  said  federal  board : 

"According  to  the  provisions  of  the  Smith-Hughes  act 
the  controlling  purpose  of  evening  industrial  schools  is  to  fit 
for  useful  employment  persons  over  sixteen  years  of  age  who 
have  entered  upon  the  work  of  a  trade  or  industrial  pursuit. 
Generally  in  evening  industrial  schools  the  entrance  age  of 
pupils  will  be  considerably  higher  than  the  'minimum  required 
by  law.  Average  age  thus  far  has,  in  fact,  usually  been 
around  23  or  24.  The  maturity  must  be  taken  into  account  at 
every  step  since  the  character  of  instruction,  methods  of  or- 
ganization, and  discipline  must  be  such  as  will  attract  and 
hold  adult  workers." 

It  is  quite  clear  that  according  to  the  regulations  of  the  fed- 
eral board  adults  may  attend  vocational  schools  when  properly 
established,  regardless  of  whether  they  are  all-day,  part-time  or 
evening  schools.  It  is  the  opinion  of  this  department  that  the  rul- 
ings of  the  federal  board  are  within  the  powers  given  to  them  by 
the  acts  of  congress  heretofore  referred  to  and  it  follows,  the  state 
having  adopted  said  acts,  that  the  rulings  of  said  federal  board 
must  control  in  the  management  of  such  schools  as  are  established 
in  pursuance  thereof. 

We  will  now  consider  whether  or  not  the  authority  is  pro- 
vided to  enable  a  city  board  of  education  to  establish  such  voca- 
tional schools.    Section  367-5,  General  Code,  provides: 

''The  state  board  of  education  shall  have  all  necessary 
authority  to  co-operate  with  the  federal  board  for  vocational 
education  in  the  administration  of  said  act  of  congress  and  of 
any  legislation  pursuant  thereto  enacted  by  the  state  of  Ohio, 
and  in  the  administration  of  the  funds  provided  by  the  federal 
government  and  the  state  of  Ohio  under  the  provisions  of  this 
act,  for  the  promotion  of  vocational  education  in  agriculture, 
commercial,  industrial,  trade,  and  home  economics  subjects. 
The  board  shall  have  authority  to  appoint  such  directors,  su- 
pervisors and  other  assistants  as  may  be  necessary  to  carry 
out  the  provisions  of  this  act,  and  fix  their  compensation; 
such  appointments  to  be  made  upon  the  nomination  of  the 
secretary  of  the  board.  The  salaries  and  traveling  expenses 
of  such  directors,  supervisors  and  assistants,  and  such  other 
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expenses  as  may  be  necessary  to  carry  out  the  provisions  of 
this  act,  shall  be  paid  upon  the  approval  of  the  board.  They 
shall  have  full  authority  to  formulate  plans  for  the  promotion 
of  vocational  education  in  such  subjects  as  an  essential  and 
integral  part  of  the  public  school  system  of  education  in  Ohio; 
and  to  provide  for  the  preparation  of  teachers  of  such  spb- 
jects,  and  to  expend  federal  and  state  funds  appropriated 
under  the  provisions  of  this  act  for  any  purposes  approved  by 
the  federal  board  for  vocational  education.  They  shall  have 
authority  to  make  studies  and  investigations  relating  to  pre- 
vocational  and  vocational  education  in  such  subjects;  to  pro- 
mote and  aid  in  the  establishment  by  local  communities  of 
schools,  departments  and  classes,  giving  training  in  such  sub- 
jects; to  co-operate  with  local  communities  in  the  mainte- 
nance of  such  schools,  departments  and  classes;  to  establish 
standards  for  the  teachers,  supervisors  and  directors  of  such 
subjects ;  and  to  co-operate  in  the  maintenance  of  schools,  de- 
partments, or  classes  supported  and  controlled  by  the  public 
for  the  preparation  of  teachers,  supervisors  and  directors  of 
such  subjects." 

In  this  connection  further  provisions  of  the  General  Code 
should  be  considered,  as  follows: 

"Sec.  7649.  A  high  school  is  one  of  higher  grade  than  an 
elementary  school,  in  which  instruction  and  training  are  given 
in  approved  courses  in  the  history  of  the  United  States  and 
other  countries;  composition,  rhetoric,  English  and  American 
literature;  algebra  and  geometry;  natural  science,  political 
or  mental  science,  ancient  or  modem  foreign  languages,  or 
both,  commercial  and  industrial  branches,  or  such  of  the 
branches  named  as  the.  length  of  its  curriculum  makes  pos- 
sible.   *     *     *." 

"Sec.  7667.  Such  board  of  education  may  regulate  and 
control  the  admission  of  pupils  from  the  elementary  schools 
under  its  charge  to  such  high  school  or  high  schools,  accord- 
ing to  age  and  attainments,  may  admit  adults  over  twenty- 
one  years  of  age,  and  pupils  from  other  districts  on  such 
terms  and  under  such  rules  as  it  adopts.  It  shall  maintain 
such  high  school  or  high  schools  not  less  than  twenty-eight 
nor  more  than  forty  weeks  in  any  school  year." 

There  seems  to  be  no  doubt  but  that  the  board  of  education 
has  power  under  the  two  statutes  last  quoted  to  provide  for  the 
teaching  of  commercial  and  industrial  branches  in  connection  with 
a  high  school  to  which  adults  may  be  admitted.  This  authority 
would  imply  power  in  the  board  of  education  to  erect  and  equip  a 
building  for  this  purpose  or  to  set  apart  a  building  under  its  con- 
trol for  such  a  use.    It  further  is  a  matter  of  common  knowledge 
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that  such  schools  have  been  maintained  by  various  city  boards 
of  education  in  the  state  of  Ohio  long  before  the  adoption  of  the 
federal  act  on  the  part  of  the  state.  The  act  of  the  state  adopt- 
ing said  federal  act  tends  to  strengthen  the  conclusion  that  such  a 
school  may  be  established.  Of  course  in  the  event  that  the  board 
of  education  desires  to  avail  itself  of  the  provisions  of  the  federal 
act,  the  same  must  be  done  by  co-operating  with  the  state  board 
of  education,  in  which  event  there  would  perhaps  be  different  re- 
quirements relative  to  the  course  of  study,  etc.,  than  where  a  simi- 
lar school  or  class  is  maintained  exclusively  by  the  board  of  educa- 
tion. However,  it  is  the  intendment  of  the  law  that  adults  may  be 
admitted  to  vocational  schools  regardless  of  whether  they  are  such 
schools  as  are  partly  supported  by  federal  or  state  aid  or  main- 
tained exclusively  by  the  local  board  of  education. 

It  is  therefore  the  opinion  of  this  department  that  a  city 
board  of  education  may  establish  a  vocational  school  and  that 
there  is  no  maximum  age  limitation  as  to  those  who  may  attend. 
It  is  further  believed  that  a  city  board  of  education  in  the  estab- 
lishment and  maintenance  of  such  schools  may  erect  and  equip 
suitable  buildings  or  set  apart  and  use  buildings  under  the  con- 
trol of  the  board  of  education  for  such  purposes  in  the  same  man- 
ner and  within  the  same  limitations  as  it  establishes  and  main- 
tains buildings  for  other  school  purposes.  As  above  indicated,  said 
schools  should  not  be  established  for  the  exclusive  use  of  adult 
pupils,  but  rather  for  all  who  are  eligible  to  attend. 

Inasmuch  as  it  is  believed  that  the  foregoing  general  reply 
covers  your  inquiries,  your  questions  will  not  be  separately  con- 
sidered. 


SUPREME  COURT 


Wegener  v.  Wegener. 

Policemen's  Benevolent  Associations — Section  3630,  Revised 
Statutes — Classes  of  Beneficiaries  Authorized — Statute,  Articles 
of  Incorporation  and  By-Laws  or  Constitution — Right  to  Enlarge 
or  Restrict  Classes — ^Payment  of  Benefits — Brother  of  Decedent 
Not  Member  of  Family,  When. 


1.  The  law  in  force  (Section  3630,  Revised  Statutes),  under  which  the 
Policemen's  Benevolent  Association  was  incorporated,  authorized  such  asso- 
ciation to  pay  benefit  funds  levied  by  assessment  upon  its  members  to  the 
"families  or  heirs"  of  the  association's  members.  Although  such  association 
could  not,  by  its  articles  of  incorporation,  extend  the  classes  named  in  the 
statute,  it  could  thereby  limit  the  class  to  whom  its  benevolence  should  be  paid 
and  provide,  in  its  charter,  that  the  fund  should  be  paid  only  to  the  "famines" 
of  the  memjbers. 

2.  A  by-law  or  constitution,  adopted  by  such  association,  which  enlarges 
the  class  of  beneficiaries  fixed  in  its  charter,  is  unauthorized  and  void. 

3.  In  his  application  for  membership  a  member  designated,  as  his  bene- 
ficiary, a  brother,  who  did  not  live  with  the  member  at  the  time  of  designation 
or  since.  Held:  That  the  brother  was  not  one  of  the  family  of  the  debeased 
member  within  contemplation  of  the  statute  and  articles  of  incorporation  in 
force  at  the  time  of  the  designation  and  such  designation  was  invalid. 

No.  16322— (Decided  January  13,  1920) 

Error  to  the  court  of  appeals  of  Hamilton  county. 

The  Policemen's  Benevolent  Association  was  incorporated 
under  the  laws  of  Ohio  on  September  10,  1888.  On  November  19, 
1906,  Albert  W.  Wegener  applied  for  membership  in  the  associa- 
tion, and  in  his  application  for  membership  designated  his  brother, 
Edward  Wegener,  as  his  beneficiary  after  the  member's  death,  Ed- 
ward Wegener  did  not  live  with  his  brother  Albert  either  at  the 
time  of  such  designation  or  since.  On  August  9,  1913,  Albert  W. 
Wegener  married  Kathleen  Wegener,  the  plaintiff  in  error,  and 
they  lived  together  until  his  death  on  November  12,  1917..  No 
children  were  bofti  of  that  marriage. 

In  the  court  of  common  pleas,,  by  way  of  interpleader,  the  as- 
sociation brought  into  court  a  benefit  fund  of  $1612,  the  proceeds 
of  an  assessment  levied  upon  its  members,  and  asked  the  court  to 
determine  the  rights  of  the  two  claimants  to  this  fund.  The  widow 
and  the  brother  each  claimed  it.  The  common  pleas  court  awarded 
the  fund  to  the  widow.    The  court  of  appeals  reversed  that  judg- 

176 


Supreme  Court  177 

ment  and  awarded  the  fund  to  the  brother  Edward,  whereupon  the 
widow  prosecuted  error  to  this  court. 

Mr.  Edward  J.  Kennedy  and  Messrs.  Kelly  &  Remke,  for  plain- 
tiff in  error. 

Mr.  Charles  A.  J.  Walker  and  Mr.  A.  M..  Caldwell,  for  de- 
fendant in  error. 

Jones,  J.  The  Policemen's  Benevolent  association  was  organ- 
ized September  10,  1888.  At  that  time  the  law  authorizing  its  or- 
ganization (Section  3630,  Revised  Statutes;  83  O.  L.,  161)  pro- 
vided that  such  associations  might  be  organized  to  transact  busi- 
ness on  the  assessment  plan,  and  authorized  payment  of  funds  ob- 
tained by  assessment  "to  the  families  or  heirs"  of  the  deceased 
members  of  such  association.  This  association  obtained  articles  of 
incorporation  wherein  the  purpose  clause  declared  that  the  par- 
ticular business  object  for  which  it  was  formed  was  to  provide 
ways  and  means  "for  the  payment  of  money  to  the  families"  of 
the  members  of  the  police  force.  The  association  adopted  for  its 
government  a  constitution,  which  consisted  in  part  of  the  follow- 
ing: 

"Section  1,  Article  II.  The  object  of  this  association  shall  be 
to  provide  assistance  for  the  families  or  legal  heirs  of  a  deceased 
member. 

"Section  2,  Article  IV.  The  sum  so  paid  shall  be  held  as  a 
death  benefit  fund,  to  be  paid  to  the  family  or  whoever  the  next 
deceased  member  may  have  elected." 

Edward  Wegener  claims  the  fund  by  virtue  of  the  statute  and 
the  quoted  portions  of  the  constitution  of  the  association  which 
were  in  force  at  the  time  the  application  and  designation  were 
made.  On  the  other  hand,  the  widow  claims  the  fund  under  the 
purpose  clause  of  its  articles  of  incorporation  which  restrict  the 
payment  of  money  "to  the  families"  of  the  members. 

The  legal  question  for  consideration  is:  Did  this  benevolent 
association  have  the  power,  either  by  constitution  or  by-law,  to  en- 
large the  class  of  persons  designated  in  its  articles  of  incorporation 
to  whom  the  benefits  should  be  paid?  It  may  be  conceded  that  if 
the  designation  of  the  brother  was  valid  when  made,  the  subse- 
quent marriage  of  the  member  did  not  ipso  facto  revoke  it. 

It  is  insistently  urged  by  counsel  for  the  defendant  in  error 
that  this  case  could  be  affirmed  upon  the  theory  that  Edward  Wege- 
ner was,  in  contemplation  of  law,  a  member  of  the  family  of  the 
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decedent.  The  desigrnated  beneficiary  did  not  live  with  his  brother 
either  at  the  time  the  application  was  made  or  since.  It  is  ap- 
parent that  if  the  member  had  a  wife  and  children  living  with  him 
there  would  be  but  little  force  in  that  argument.  Moreover,  if  the 
statute  had  contemplated  such  a  situation  it  would  not  have  used 
the  term  "families  or  heirs."  The  designated  beneficiary  was 
neither  in  law  nor  in  fact  one  of  the  family  of  the  deceased.  This 
view  is  upheld  in  the  case  of  The  Supreme  Council  Catholic  Be- 
nevolent Legion  v.  McGinness,  59  Ohio  St.,  531,  537. 

The  main  features  of  the  case  depend  upon  the  consideration 
of  two  questions,  (a)  Could  the  association,  by  its  articles  of  in- 
corporation, restrict  the  class  to  which  its  benevolence  could  be 
paid ;  (b)  If  so,  had  the  association  the  power  by  its  constitution  to 
enlarge  the  class  beyond  the  scope  adopted  by  its  articles  of  in- 
corporation ? 

While  the  articles  of  incorporation  may  not  enlarge  the  class 
of  beneficiaries  authorized  by  the  statute,  the  benefit  association 
could  restrict  the  classes  in  its  articles  of  incorporation  so  as  to 
confine  its  benevolence  to  a  more  limited  number  than  authorized 
by  the  statute.  (The  National  Union  et  al.  v.  Keefe  et  al.,  263  111., 
453.)  And  since  the  facts  in  this  Illinois  case  are  so  similar  to  the 
case  in  hand,  and  involve  a  benevolent  association  organized  under 
the  same  Ohio  statute  (Section  3630,  Revised  Statutes),  I  quote 
briefly  from  the  opinion  of  Mr.  Justice  Dunn  in  that  case,  who  says 
at  page  458:  "Its  [the  association's]  powers  are  derived  from  the 
statute,' and  may  be  limited,  but  not  increased,  by  its  articles  of  as- 
sociation. In  ascertaining  the  scope  of  the  powers  of  a  corporation 
organized  under  a  general  law  the  court  looks  at  the  certificate  of 
the  promoters  and  the  articles  of  incorporation,  and  its  powers  are 
such,  only,  as  are  therein  specifically  enumerated  *  ♦  *  a  be- 
nevolent association  may  restrict  the  objects  of  its  benevolence  to 
classes  more  limited  than  those  which  the  statute  authorizes  it  to 
include,  and  in  such  case  persons  not  within  the  restricted  classes 
specified  cannot  receive  the  benefits  of  the  association.  (Nor- 
wegian Old  People's  Home  Society  v.  Wilson,  176  111.  94.)  In  de- 
termining the  clases  who  can  take  as  beneficiaries  the  court  will 
look  only  to  the  certificate  of  organization  and  not  to  the  statute 
under  which  the  society  is  organized,  when  the  statute  includes 
classes  of  beneficiaries  more  extensive  than  those  included  in  the 
certificate.     (Murphy  v.  Nowak,  223  111.  301.)"    To  the  same  effect 

is  Presbyterian  Mutual  Assurance  Fund  v.  .Allen,  106,  Ond.,  593. 
The  laws  of  the  association,  either  constitution  or  by-law,  can 
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not  rise  higher  than  the  source  of  their  authority.  That  source  is 
found  in  its  charter.  When  these  associations  are  formed  under  a 
greneral  law,  that  law,  together  with  its  certificate  of  incorporation, 
forms  its  charter  and  embodies  its  powers  and  purposes,  if  they  are 
specifically  designated  in  its  corporate  articles.  "The  charter  of  a 
company  formed  under  the  general  law  consists  not  only  of  its 
articles  of  association,  but  also  of  the  general  statutes  of  the  state 
under  which  the  organization  takes  place."  (1  Cook  on  Corpora- 
tions (7  ed.).  Section  2.)  Or,  as  stated  by  Bacon  in  his  volume  on 
benefit  societies :  "The  charter,  therefore,  or  the  articles  of  asso- 
ciation, is  the  fountain  of  authority  for  the  corporation.  It  con- 
tains the  agreement  and  contract  on  the  part  of  the  corporators 
and  the  state  which  specifies  the  terms  of  association,  and  the 
limits  and  bounds  in  which  the  associated  body  can  act."  1  Bacon 
on  Life  &  Accident  Insurance  (4  ed.).  Section  38,  and  1  Morawetz 
on  Corporations,  Section  318. 

"The  charter  of  a  corporation  serves  a  twofold  purpose.  It 
contains  the  terms  upon  which  the  corporators  have  agreed  to  as- 
sociate, and  therefore  gives  the  measure  of  authority  which  a 
majority  can  exercise;  and  it  also  fixes  the  limits  within  which  the 
body  of  corporators  can  lawfully  act  in  a  corporate  capacity."  2 
Morawetz  on  Corporations,  Section  642.  ' 

And  as  peculiarly  apt  to  the  case  at  bar  we  quote  from  Niblack 
on  Benefit  Societies  (2  ed.).  Section  20:  "By-laws  of  a  society  in- 
consistent with  the  provisions  or  main  objects  of  its  charter  are 
ultra  vires  and  void.  Where,  by  the  charter,  certain  classes  of  per- 
sons are  to  be  benefited,  a  corporation  has  no  authority  to  provide 
by  a  by-law  for  other  beneficiaries,  or  to  exclude  any  class  provided 
for  by  the  charter." 

This  benevolent  association,  therefore,  having  power  to  limit 
its  class  of  beneficiaries  to  the  families  of  its  members,  and  having 
exercised  that  power  in  its  charter,  its  effort  to  enlarge  that  class 
by  the  adoption  of  a  constitution  was  unauthorized  and  void.  This 
could  not  have  been  done  without  amending  its  charter.  It  follows 
that  the  designation  of  the  brother  as  a  beneficiary  was  invalid. 
This  view  finds  support  in  the  case  of  Supreme  Council  v.  McGin- 
ness,  supra,  wherein  the  purpose  clause  of  the  articles  of  incorpara- 
tion  is  quoted,  and  importance  attached  to  it,  both  in  the  syllabus 
and  opinion,  in  which  Judge  Spear  said  at  page  538 :  "The  classes 
of  persons  to  be  benefited  being  designated  in  the  charter,  it  is  clear 
that  the  member  would  be  without  power  to  select  as  a  beneficiary 
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one  not  so  designated,  and  the  corporation  equally  without  power  to 
accumulate  a  fund  for  persons  other  than  those  of  the  classes  so 
named." 

The  judgment  of  the  court  of  appeals,  in  ignoring  entirely  the 
charter  provisions  of  the  association  and  awarding  the  fund  to  the 
brother,  was  erroneous. 

For  the  reasons  stated  the  judgment  of  the  court  of  appeals  is 
reversed  and  that  of  the  common  pleas  court,  awarding  the  fund  to 
the  widow,  is  affirmed. 

Judgment  reversed. 

Nichols,  C.  J.,  Matthias,  Johnson,  Wanamaker,  Robinson  and 
Merrell,  JJ.,  concur. 
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NEW  INCORPORATIONS 

The  Bucyrus  United  Electric  Co., 
$15,000.  J.  L.  Milborn,  H.  Meyer,  G. 
Stuckert,  G.  Davenport,  R.  B.  Black. 

The  Northern  Engineering  Co.,  To- 
ledo, $10,000.  H.  Idonie,  H.  R.  Schutz, 
R.  H.  Marker,  A.  L.  Conn,  R.  0.  Hol- 
loway. 

The  Smith-Sayles  Grain  Co.,  Colum- 
bus, $10,000.  E.  D.  Smith.  P.  C. 
Sayles,  S.  Sayles,  H.  W.  Smith,  W.  E. 
McLeskey. 

The  Ohio  Spring  Heel  Co.,  Elyria, 
$150,000.  S.  G.  Sadaris,  S.  H.  Sadaris, 
A..  Nieding,  J.  D.  Grumbos,  P.  Druz- 
las. 

The  Irwin  Farmers  Grain  Co^  Irwin, 
$50,000.    H.  P.  Clause,  J.  H.  DeBout, 

F.  G.  Fullington,  D.  H.  Graver,  N.  C. 
Gest. 

The  F.  J.  Harris  Co.,  Mt.  Vernon, 
$200,000.  (Repair  autos.)  F.  J.  Har- 
ris. L.  E.  Sperry,  W.  H.  Frey,  H.  O. 
Simons,  E.  I.  Charlton. 

The  Woodstock  Farmers  Elevator 
Co.,  Woodstock,  $30,000.  H.  P. 
Clause,  H.  J.  DeBout,  F.  G.  Fulling- 
ton, D.  H.  Graves,  N.  C.  Gest. 

The  Mechanicsburg  Farmers  Grain 
and  Seed  Co.,  Mechanicsburg,  $100, 
000.     H.  P.  Clause,  H.  J.  DeBout,  F. 

G.  Fullington,  D.  H.   Graven,  N.   C. 
Gest. 

The  Milford  Center  Grain  Co.,  Mil- 
ford  Center,  $40,000.  H.  J.  Clause, 
H.  J.  DeBout,  F.  G.  Fullington,  D.  H. 
Gragen.  N.  C.  Gest. 

The  Buckeye  Brewing  Co.,  Toledo, 
$10,000.  S.  Sander,  A.  D.  MacMillan^ 
M.  Siglow,  O.  H.  Spengler,  G.  P. 
Hahn. 

The  Ulen  Chemical  Co.,  Toledo.  $10,- 
000.  H.  C.  Ulen,  A.  F.  Files,  H.  A. 
Ilg.  F.  O.  Burkley,  C.  C.  Fox. 

The  Ward  Oil  Co,  Logan,  $25,000. 
E.  O.  Pettit,  C.  W.  Pettit,  J.  C.  Pet- 
tit,  J.  F.  Pettit,  H.  E.  White. 

The  Kay  Clothing  Co.,  Warren,  $50, 
000.  B.  R.*  Isroff ,  J.  Herzenberg,  M. 
M.  Feerer,  J.  Kastan,  J.  Klivans,  D. 
Klivans. 

The  Hydran-Vac  Washing  Machine 
Co.,  Cleveland,  $15,000.  E.  H.  Roby, 
N.  A.  Davis,  C.  F.  Lockhart,  J.  A. 
Bommhardt,  G.  L.  McMullen. 

The  Sandusky  Co-operative  Co., 
Sandusky,  $15,000.  J.  Lazarro,  J. 
Cona,  T.  S.  Amato,  J.  A.  Minardi,  E. 
H.  Savord. 


The  Matyas  Drug  Co.,  Cleveland, 
$10,000.  L.  J.  Kohn,  J.  S.  Kohn,  L. 
M.  Young,  C.  E.  Phipps,  T.  J.  Fraser. 

The  Dome  Oil  Co.,  Cincinnati,  $30,- 

000.  W.  Littlefore,  L.  D.  Marks,  J. 
Schroder,  B.  M.  Bing,  E.  M.  Marks. 

The  Uniontown  Estates  Co.,  Akron, 
$400,000.  R.  K.  Crawford,  M.  L.  Fire- 
stone, C.  A.  Strobel,  J.  H.  Heckman, 

D.  W.  Maxon. 

The  Dennison  Brick  and  Tile  Co., 
Dennison,  $110,000.  A.  V.  Sturgeon, 
S.  D.  Haas,  J.  A.  O'Donnell,  C.  V.  Ben- 
son, G.  S.  McCaw. 

The  Scott  &  Hall  Co.,  Columbus, 
$50,000.  (Bonds)  W.  G.  Scott,  Geo. 
R.  Hedges,  H.  R.  Tingley,  K.  Hen- 
derson, S.  M.  Knick. 

Th^  Swan  Co.,  Columbus,  $400,000. 
(Operating  Theatres)   L.   Bohnen,  C. 

E.  Carter,   S.   A.  Krepps,  E.  C.  Ro- 
gers, A.  M.  Simms. 

The  Arrow  (k).,  Cleveland,  $750,000. 
M.  E.  Fouch,  D.  Broderick,  G.  War- 
nicke,  J.  G.  Greenleaf,  D.  E.  O'Neil. 

The  London  Auto  and  Electric  Sup- 
ply Co.,  London,  $15,000.  C.  S.  Sif- 
fered,  G.  P.  Smith,  E.  E.  Hull,  F.  C. 
Londergan,  H.  C.  Plimell. 

The  National  Theatre  Program  Co., 
Cleveland,  $10,000.  G.  Q.  Keelev,  C. 
A.  Byrne,  A.  M.  Kelley,  J.  J.!  Holmes, 
D.  M.  Gerlach. 

The  Federal  Mercantile  Co.,  Cleve- 
land, $10,000.  T.  E.  Shapiro,  M. 
Shapiro,  S.  Shapiro,  W.  C.  McCul- 
lough,  F.  H.  Tracy. 

The  Findlay  Woostile  Clothes  Co., 
Findlay,  $50,000.  E.  G.  Painton,  H. 
M.  Adol^h,  J.  V.  Garvey,  C.  D.  Kirby, 

1.  E.  Price. 

The  Mahoning  Building  Co.,  Niles, 
$150,000.  E.  G.  King,  E.  Christopher, 
W.  A.  Jones,  M.  A.  Todd,  F.  T.  Stone. 

The  Hargis  &  Moore  Co..  Dayton, 
$50,000.  L.  M.  Hargis,  W.  A.  Moore, 
A.  A.  Craig,  W.  T.  Koch,  J.  H  Otto. 

The  Cunningham  Palmer  Realty 
Co.,  Akron,  $10,000.  W.  O.  Wise,  J. 
A.  Cunningham,  C.  E.  Palmer,  V.  E. 
Cunningham,  R  B.  Palmer. 

The  Willaims  Estates  Co,,  Cleve- 
land, $5,000.  E.  C.  Daoust,  J.  H. 
Schultz,  M.  I.  Buelow,  C.  A.  Alexan- 
der. D.  V.  Fisher. 

The  Chapel  Motor  Sales  Co., 
Youngstown,  $25,000.  Leonard  A. 
Patterson,  J.  L.  McFarland,  E.  P. 
Reeble,  H.  Gardner,  C.  A.  Irwin. 
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The  Lincoln  Oil  &  Gas  Co.,  Lorain 
$500,000.  F.  L.  Hamel,  H.  A.  Daniels 
A.  J.  Plocher,  A.  M.  Thomas,  L.  B 
Fauver. 

The  Slovak  Savings  and  Loan  Co. 
Cleveland,  $100,000.  M.  A.  Wandula 
Joseph  Weber,  G.  S.  Tenesy,  F.  T 
Gerak,  Andrew  Spisok. 

The    Willshire    Equity    Union    Ex- 
change Co.,  Willshire,  $40,000.     T.  J 
Dellinger,  T.  C.  Hofmann,  J.  Wechter 
C.  L.  Stove,  W.  J.  Schumm. 

The  Novelty  Co.,  Elyria,  $5,000 
(Haberdashery)    B.  M.  Kauffman,  A 

E.  Busha,  R.    W.    Kauffman,    T.    H 
Smith,  E.  L.  Schafer. 

The  St.  George  Co.,  Cleveland,  $10,- 

000.  (Real  Estate)   A.  A.  Woldman 
A.  Barbian,  B.  G.  Ruby,  A.  Krause 

1.  S.  Hurwitz,  A.  L.  Freeman,  N.  K 
Freeman 

The  Acres  Oil  Co.,  Elyria,  $5,000 
N.  D.  Backus.  C.  T.  Lersch,  W.  J 
Lucas,  G.  M.  Marsh,  F.  Wharton. 

The  Modern  Education  Co.,  Cleve- 
land, $500.    P.  A.  White,  O.  A.  Dickey 
M.  E.  Reynolds,  M.  M.  Feidner,  J.  G 
Fogg. 

The  Bedford  Heights  Realty  Co. 
Cleveland,  $15,000.  H.  H.  Goldberg 
M.  Helner,  D.  W.  Curtis,  F.  H.  Conger 
R.  Wolfe. 

The  Ohio  Medicine  Co.,  Columbus 
$10,000.  J.  A.  Stuart,  J.  Schneider 
H.  Kiesel.  M.  Kraus,  M.  Allen. 

The      Tarbox-McCall      Stone      Co. 
Findlay,  $60,000.    H.  L.  Tarbox.  Essie 
Tarbox.  J.  A.  McCall,  L.  A.  McCall 

F.  P.  Blackford. 

The  Ohiva  Oil  &  Gas  Co,  Columbus 
$150,000.     E.  Rice,  W.  A.  Houck,  J 
W.    Howe,   J-   H.    Sample,    S.   Wana- 
maker. 

The  Northern  Savings  &  Loan  Co. 
Elyria,  $1,000,000.     L.  W.  Kell^v,  O 

E.  Donaldson.    R.    A.    Crider,    R.    E 
Westtrall.  A.  D.  Jacobs. 

The  Oden  Oil  &  Gas  Co,  Wooster 
$150,000.  H.  B.  Odenkirk,  E.  Strock 
T.    L.   Douglas,  J.   E.   McFadden,   F 

G.  Gray. 

The  Dual  States  Petroleum  Co. 
Steubenville,  $200,000.     N.  A.  Sntton 

F.  A.  Chapman*  L.  L.  Grimes,  W.  T 
Fithen,  C.  E.  Sutton. 

The     Snyder    Community     Kitchen 
Co.,  Canton,  $1,000.     S.  P.  Snyder,  A 
L.    Snvder.    E.    E.    Burkhart,    H.    M 
Kirk,  W.  G.  Pickrel. 

Thft  Schulte-Tiffany  Co.,  Cleveland 
$10,000.      (Advertising)    T.   Grohs,   P 
Kuederle,  S.  I.  Powell,  F.  M.  Wheel- 
din,  E.  P.  Schlosser. 


The  Greeley-Donahue  Sand  Co, 
Cleveland,  $10,000.  P.  J.  Greeley,  E. 
H.  Donohue,  J.  F.  Curry,  J.  M.  Mur- 
ray, W.  J.  Hart. 

The  Superior-H.  Harris-Realty  Co., 
Cleveland,  $20,000.  H.  Harris,  P. 
Harris,  M.  J.  Harris,  S.  Silver,  A. 
Gordon. 

The  Eighty-First-H.  Harris-Realty 
Co.,  Cleveland,  $20,000.  H.  Harris, 
P.  Harris,  M.  J.  Harris,  S.  Silver,  A. 
Gordon. 

The  Euclid-H.  Harris  Realty  Co., 
Cleveland,  $35,000.  H.  Harris,  P. 
Harris,  M.  J.  Harris,  S.  Silver,  A. 
Gordon. 

The  Ohio  Tractor  Co.,  Columbus, 
$500,000.  W.  F.  Garrett,  D.  W.  Sing- 
leton, F.  A*  Miller,  F.  Copel^nd,  A.  T. 
Seymour. 

The  Zitiello  Banking  Co..  Cleveland, 
$50,000.  J.  Zitiello  L.  Zitiello.  M. 
Isabella,  M.  S.  Zitiello,  M.  F.  Zitiello. 

The  Universal  Tool  and  Machine 
Co.,  Canton,  $200,000.  J,  E.  Lehman, 
M.  F.  Weida.  H.  A.  Weida,  W.  P. 
Moore,  E.  Z.  Leeper. 

The  M.  B.  L.  Flour  &  Feed  Co., 
Akron.  $200,000.  L.  S.  Greenwood, 
P.  E.  Parker,  H.  C.  Brown,  E.  J.  Tur- 
ina.  E.  P.  Otis. 

The  Summit  Building  Co.,  Akron, 
$2,500.  E.  C.  Wolfe,  L.  M.  Sewell, 
A.  J.  Pejsa,  G.  E.  Morgan,  H.  L. 
Deibel. 

The  Covert  Brothers  Co.,  Toledo, 
$5,000.  (Sport  Goods)  G.  F.  Covert, 
H.  A.  Middleton,  E.  Williams,  G.  P. 
Greenhalcrh,  E-  A.  Eversman. 

The  Liston  Motor  Express  Co..  To- 
ledo. $50,000.  E.  S.  Liston,  Jr..  J.  G. 
Friedley,  Rolland  F.  Bemdt,  Orland 
E.  Bemdt,  H.  W.  Whitmill. 

The  Bamesville  Hotel  Co.,  Bames- 
ville,  $50,000.  F.  C.  Hibbard,  E.  J. 
Hutchison,  G.  Bradfield,  Dr.  D.  O. 
Sheppard.  C.  J.  Anderson. 

The  Eaton  Country  Club  Co.,  Eaton, 
$20,000.  H.  L.  Risifimer,  V.  V.  Brum- 
baugh, J.  M.  Gale,  H.  G,  King,  H.  R. 
Gilmore. 

The  Jumbo  Heater  &  Manufacture 
ing  Co.,  Cleveland.  $100,000.  D.  Klein, 
J.  C.  Reasner,  S.  E.  Boim,  L.  H.  Wie- 
berenm,  L.  B.  Spanner. 

The  Power  Plant  Supplv  Co.,  Cleve- 
land, $20,000.  C.  M.  Buss,  C.  A. 
Kiman,  M.  T.  Holloday,  W.  A.  McAfee, 
L  Grossman. 

Th«  Tru"^bnl1-Cliffs  Fum5»^e  Co.^ 
Cleveland,  $4,500,000.  S.  L.  Mathers, 
W.  P.  Belden,  C.  D.  Mason,  C.  G.  Heer, 
J.  T.  Harrington. 
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The  Springfield  Aluminum  Pattern 
Co.,  Springfield,  $10,000.  A.  Diehl,  J. 
Diehl,  J.  F.  Bnicker,  J.  F.  Kennedy, 
W.  C.  Armstrong. 

The  Bingham-Priest  Co.,  Cleveland, 
$10,000.  (Real  Estate)  J.  G.  Bing- 
ham, O.  Priest,  R.  Ewing,  J.  L.  Lind, 
E.  L.  Heasley. 

The  McArthur  Light  and  Power 
Co.,  McArthur,  $10,000.  L.  W. 
Sprague,  O.  P.  Pilcher,  A.  Will  Jr., 
I.  M.  Lantz,  O.  E.  Vollenweider. 

The  Dresser  Car  Door  Seal  Co.,  To- 
ledo, $100,000.  G.  M.  Parks,  C.  J. 
Dresser,  L.  M.  Kohne,  H.  A.  Eldred, 
W.  F.  Myers,  F.  M.  Dresser. 

The  Summit  Street  Sweeping  Ma- 
chine Co.,  Akron,  $500,000.  R.  C. 
Fulmer,  G.  L.  Stauffer,  M.  B.  Fulmer, 
G.  V.  Lehew,  M.  M.  Stauffer. 

The  Gibsonburg  Athletic  Co.,  Gib- 
sonburg,  $5,000.  F.  J.  Gerwin,  L.  H. 
Neeb,  P.  A.  Jones,  C.  D.  Kenan,  J.  W. 
Tebba. 

The  Hykon  Manufacturing  Co..  Al- 
liance, $100,000.  H.  J.  Hick,  E.  T. 
Conrad.  W.  C.  Alcorn,  H.  Frease,  R. 
C.  Hopkins. 

The  Leasehold  Investment  Co., 
Cleveland,  $52,500.  L.  W.  Kelley,  H. 
O.  Evans,  W.  M.  McDermott,  R.  D. 
Jacobs,  R.  A.  Crider. 

The  Lippencott  Farmers  Exchange 
Co.,  Lippencott.  $20,000.  W.  L.  Bar- 
ker, C.  B.  Craig,  J.  Sidders,  R.  W. 
Johnson,  I.  Clem,  E.  C.  Craig,  F.  A. 
Thompson,  J.  B.  Autram. 

The  Newton  Manufacturing  Co., 
Newton  Falls,  $100,000.  (Ladies' 
Garments)  E.  L.  Morrison,  V.  B.  Lem- 
ley,  J.  A.  Schwartz,  H.  Gerbert,  W.  S. 
Shinn,  W.  G.  Bate. 

The  American  Electric  Refrigerator 
Co..  Cleveland.  $10,000.  E.  P.  Cham- 
berlin,  E.  M.  Paxton,  I.  M.  Grolle,  H. 
L.  Parmenter.  L.  Bloomfield. 

The  Ware-Broadbent  Plumbing  & 
Heating  Co..  Dayton,  $15,000.  E.  E. 
Broadbent.  F.  S.  Breene.  A.  J.  Dwyer, 
H.  C.  Weiffenbach.  A.  Sanger. 

The  Wanda  Home  Supoly  Co., 
Toledo.  (Groceries)  $25,000.  M. 
Brzeczka.  J.  Wilusz,  A.  Adamczewski, 
P.  K.  Kaszubiak,  W.  Brzeczka,  J. 
Bukowski,  F.  J.  Nowak. 

Increases 

The  Home  Building  &  Loan  Co.,  of 
Ironton:  $500,000  to  $1,000,000. 

The  Frank  L.  Cole  Co.,  Canton; 
$50  000  to  $200,000. 

The  Peoples  Savings  Bank,  Lorain; 
$50,000  to  $100,000. 


The  Rosemary  Coal  Co.,  Cleveland; 
$500,000  to  $1,200,000. 

The  Miller  Aeroplane  and  Sully 
Co.,  Dayton;  $10,000  to  $50,000. 

The  Cussins  and  Feam  Co.,  Colum- 
bus; $100,000  to  $750,000. 

The  Ingraham  Waster  &  Supply 
Co.,  Cleveland;  $25,000  to  $50,000. 

The  Banquet  Chocolate  Co.,  Cin- 
cinnati, $25,000  to  $50,000. 

The  Masters  &  Mullen  Construction 
Co.,  $125,000  to  $350,000. 

The  Warren  Iron  &  Steel  Co.,  War- 
ren. $200,000  to  $2,250,000.    • 

The  Vlchek  Tool  Co.,  Cleveland, 
$900,000  to  $1,500,000. 

The  Ahrens-Fox  Fire  Engine  Co., 
Cincinnati,  $100,000  to  $500,000. 

The  National  Tailors  Co.,  Cleve- 
land, $300,000  to  $500,000. 

The  Overlook  Land  Co.,  Cleveland, 
$20,000  to  $40  000. 

The  A.  A.  Lane  Construction  Co., 
Cleveland,  $50,000  to  $100,000. 

The  Weil  Shoe  Co.,  Youngstown, 
$35,000  to  $100,000. 

The  Carmick  Brothers  Co.,  Youngs- 
town, $350,000  to  $700,000. 

The  Tri-State  Fetrilizer  Co.,  Cleve- 
land, $1,000  to  $750,000. 

The  Mr.  Vernon  Bridge  Co.,  Mt. 
Vernon,  $300,000  to  $1,000,000. 

The  Libel-Flarsheim  Co.,  Cincin- 
nati, $10,000  to  $100,000. 

The  Toledo  Laundry  and  Toilet 
Supply  Co.,  Toledo,  $25,000  to  $50,- 
000. 

The  Cleveland  Musical  Instrument 
Co.,  Cleveland,  $25,000  to  $50,000. 

The  Clifton  Heights  No.  2  Loan 
and  Buildine  Co.,  Cincinnati,  $1,000,- 
000  to  $2,000,000. 

The  General  Bronze  Foundry  Co., 
Cleveland,  $52,500  to  $80,000. 

The  Snearer  Furniture  Co.,  Cleve- 
land, $30  000  to  $60,000. 

The  Cleveland  Housine  Co.,  Cleve- 
land, $10,000  to  $1,000,000. 

The  Rice- J  ones  Co.,  Cleveland, 
$1,250  to  $2,500. 

The  Style-Center  Tailoring  Co., 
Cincinnati,   $25,000   to   $75,000. 

The  Queen  City  Supply  Co.,  Cin- 
cinnati, $150,000  to  $300,000. 

The  Jordan-Ohio  Co.,  Cleveland, 
$50,000  to  $150,000. 

The  Aetna  Foundry  &  Machine  Co., 
Youngstown,  $50,000  to  $300,000. 

The  Tildesley  Coal  Co.,  Cincinnati, 
$50  000  to  $150,000. 

The  Mikolate  Co.,  Cleveland,  $50,- 
000  to  $100,000. 
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The  Goldberg  Padding  Machine  Co., 
Cincinnati,  $100,000  to  $300,000. 

The  Manheim-Tucker  Realty  Co., 
Cleveland,  $1,000  to  $120,000. 

The  Summit-Cherry  Co.,  Toledo, 
$500,000  to  $1,000,000. 

The  Neale-Phypers  Co.,  Cleveland, 
$50,000  to '$100,000. 

The  Faultless  Rubber  Co.,  Ashland, 
$1,000,000  to  $2,500,000. 

The  Standard  Pulley  Co.,  Cincin- 
nati, $60,000  to  $180,000. 

The  Pan  Handle  Collieries  Co.,  Co- 
lumbus, (125,000  to  $250,000. 

The  Hayden-Corbett  Chain  Co.,  Co- 
lumbus, $250,000  to  $700,000. 

The  Oakley  Coal  and  Feed  Co.,  Cin- 
cinnati, $50,000  to  $70,000. 

The  Maxwell  Electric  Co.,  Steuben- 
ville,  $10,000  to  $50,000. 

The  Diamond  Sand  &  Gravel  Co., 
Cleveland,  $1,050  to  $50»000. 

The  Maumee  Malleable  Castings 
Co..  Toledo,  $100,000  to  $250,000. 

The  Colonnade  Co.,  Cleveland,  $500,- 
000  to  $1,000,000. 

The  Bankers  Exchange  and  Dis- 
count Co.,  Cleveland,  $5(H),000  to  $1,- 
000.000. 

The  V.  N.  Devon  Supply  Co.,  Cin- 
cinnati, $50,000  to  $75,000. 

The  Federal  Products  Co.,  Cincin- 
nati, $250,000  to  $500,000. 

The  Safe-Cabinet  Co.,  Ma'rietta, 
$2,000,000  to  $3,000,000. 

The  Sidney  Universal  Car  Co.,  Sid- 
ney, $10,000  to  $40,000. 

The  Brown  Warner  Manufacturing 
Co.,  Franklin,  $50,000  to  $75,000. 

The  Mersman  Bros.  Brandts  Co., 
Cincinnati.  $250,000  to  $650,000. 

The  Weidena  Co.,  Cleveland,  $1,- 
500,000  to  $3,350,000. 

The  Security  Building  &  Loan  Co., 
Mt.  Sterling,  $500,000  to  $1,000,000. 

The  Central  Building  &  Loan  Co., 
Cincinnati,  $500,000  to  $2,000,000. 

The  John  Finneran  Co.,  Columbus, 
$10,000  to  $20,000. 

The  Richardson  Co.,  Lockland,  $2,- 
000.000  to  $5,000,000. 

The  Deming  Co.,  Salem,  $250,000  to 
$400,000. 

The  Wellston  Feed  &  Poultry  Co., 
Wellston,  $25,00  to  $50,000. 

The  Premier  Rubber  and  Insulation 
Co.,  Dayton,  $150,000  to  $250,000. 

The  Ramie  Gas  Mantle  Co.,  Colum- 
bus, $10,000  to  $25,000. 

The  Unit  Co.,  Fostoria,  $10,000  to 
$100,000. 

The  Gazette  Publishing  Co.,  Bel- 
levue,  $25,000  to  $50,000. 


The  Sullivan  Printing  Works  Co., 
Cincinnati,  $50,000  to  $250,000. 

The  Laundryette  Manufacturing 
Co.,  Cleveland,  $100,000  to  $500,000. 

The  Falcon-Bronze  Co.,  Youngs- 
town,  $25,000  to  $300,000. 

The  France  Manufacturing  Co., 
Cleveland,  $50,000  to  $300,000. 

The  Ohio  Grain  Elevators  Co.,  Mil- 
ford  Center,  $50,000  to  $157,000. 

The  Friedman-Haas  Co.,  Cleveland, 
$25,000  to  $100,000. 

The  Mt.  Vernon  Farmers  Exchange 
Co.,  Mt.  Vernon,  $25,000  to  $100,000. 

The  Van  Wert  Overall  Manufactur- 
ing Co.,  Van  Wert,  $107,000  to  $200,- 
000. 

The  Associates  Co.,  Akron,  ^25,000 
to  $200,000. 

The  Gam  meter  Commercial  Co., 
Akron,  $25,000  to  $200,000. 

The  J.  J.  Miller  Co.,  Ottoville,  $40,- 
000  to  $100,000. 

The  Seneca  Realty  Co.,  Cleveland, 
$75,000  to  $150,000. 

The  Hardware  &  Supply  Co.,  Akron, 
$1,500,000  to  $2,000,000. 

The  New  Idea  Spreader  Co.,  Cold- 
water,  $5,000  to  $2,500,000. 

The  Western  Reserve  Oil  Co.,  Cleve- 
land, $25,000  to  $35,000. 

The  Kelly  Construction  Co.,  Bryan, 
$10,000  to  $50,000. 

The  Air  Friction  Carburator  Co., 
Dayton,  $60,000  to  $250,000. 

The  Turner-Ebringer  Co.,  Marietta, 
$60,000  to  $210,000. 


The  Crown  Overall  Manufacturing 
Co..  Cincinnati,  $437,500  to  $425,000. 

The  Central  Store  Co.,  Youngstown, 
$150,000  to  $116,000. 

The  Bucher  Engraving  Co.,  Colum- 
bus. $30,000  to  $1,000. 

The  Portage  Country  Club  Co., 
Akron,  $150,000  to  $130,000. 

The  Bischof.  Sterne  &  Stein  Co., 
Cincinnati.  $250,000  to  $125,000. 

The  Industrial  Sites  Col,  Cleveland, 
$250,000  to  $2,500. 

The  National  Tool  Co.,  Cleveland, 
$1,724,000  to  1,673,000. 

The  Standard  Parts  Co.,  Cleveland, 
$34,270,000  to  34,000.000. 

The  Akron  Varnish  Co.,  Akron, 
$225,000  to  $215,500. 

The  People's  Savings  Bank  Co., 
Cleveland.  $500,000  to  $100,000. 

The  Frink  Pyrometer  Co.,  Lancas- 
ter. $25  000  to  $10,000. 

The  J.  &  A.  Feirberg  Co.,  Cincin- 
nati. $225,000  to  $9,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1983 — ^In  the  Matter  of  the  Application  of  The  Buckeye  Lig^t 
and  Power  Company  for  Authority  to  Issue  $38,500.00  Common 
Ci^iital  Stock.     Prayer  Granted. 


(Dated  May  17,  1920.) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  that  the 
taking  of  oral  testimony  herein  is  unnecessary) ,  this  matter  came 
on  for  consideration  upon  the  application  of  The  Buckeye  Light 
and  Power  Company,  (a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  Ohio  with  its  principal  office  at 
Covington,  Ohio),  asking  the  consent  and  authority  of  this  Com- 
mission to  issue  common  capital  stock  of  the  par  value  of  $38,- 
500.00,  the  proceeds  arising  from  the  sale*  thereof  to  be  applied  to- 
ward the  payment  of  the  cost  of  a  program  of  additions,  exten- 
sions and  improvements,  inaugurated  September  1st,  1918,  of  the 
total  estimated  cost  of  $45,091.80: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon : 

(1)  That,  September  first,  1919,  the  applicant  inaug- 
urated and  has  since  prosecuted  a  program  of  additions,  ex- 
tensions and  improvements  to  its  plant,  the  total  cost  of  which 
has  been  estimated  at  the  sum  of  $43,091.80,  and 

(2)  That  the  issue  of  applicant's  common  capital  stock 
of  the  par  value  of  $38,500.  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  payment  for 
the  aforesaid  capital  additions  to  applicant's  plant, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
X)osition  of  said  capital  stock  should  be  granted.  It  is,  therefore 
Ordered,  That  said  The  Buckeye  Light  and  Power  Company 
be,  and  hereby  it  is  authorized  to  issue  its  common  capital  stock 
of  the  par  value  of  thirty-eight  thousand,  five  hundred  dollars 
($38,500.00),  and  that  said  capital  stock  be  sold  for  the  highest 
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price  obtainable,  but  not  less  than  the  par  value  thereof.  It  is 
further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purpose,  and  no 
other,  to-wit :  The  payment,  to  the  extent  of  such  proceeds,  of  the 
cost  of  the  program  of  additions,  extensions  and  improvements  to 
applicant's  facilities,  of  the  estimated  cost  of  $45,091.80,  which 
was  inaugurated  September  1st,  1919,  and  is  more  particularly  de- 
scribed in  the  application  herein,  which,  in  so  far  as  it  describes 
said  work,  hereby  is  made  a  part  of  this  order  by  reference.  It  is 
further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and  the  expenditure  of  the  proceeds  thereof  pursuant 
to  the  terms  and  conditions  of  this  order. 


No.  1996— In  the  Matter  of  the  Application  of  The  Kileville  Light- 
ing Company  For  Authority  to  Issue  Its  Stock. — ^Prayer  Granted. 


(Dated  May  17,  1920.) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecessary),  this  matter 
came  on  for  consideration  upon  the  application  of  The  Kileville 
Lighting  Company,  (a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  Ohio) ,  for  the  consent  and  au- 
thority of  this  Commission  to  issue  common  capital  stock  of  the 
par  value  of  two  thousand,  two  hundred  and  fifty  dollars,  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  applied  toward  the  re- 
imbursement of  its  treasury  for  the  sum  of  $2,533.72,  not  pro- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
dd)tedness,  expended  therefrom,  to  the  seventh  day  of  March, 
1920  for  the  construction  of  an  electric  transmission  line  from 
Plain  City  to  Kileville,  Ohio,  and  an  electrical  distributing  system 
in  and  about  said  village  of  Kileville,  Ohio: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon: 
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(1)  That,  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein  and  to  the  seventh  day 
of  March,  1920,  the  applicant  actually  expended  from  its  treas- 
ury for  the  construction,  completion,  extension  and  improve- 
ment of  its  facilities,  the  sum  of  $2533.72,  none  of  which  was 
obtained  or  secured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  and 

(2)  That  the  issue  of  applicant's  common  capital  stock  of 
the  par  value  of  $2250  is  reasonably  required  and  the  money 
to  be  procured  thereby  necessary  for  the  partial  reimburse- 
ment of  applicant's  treasury  for  the  aforesaid  uncapitalized, 
capital  expenditures  therefrom, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
X)osition  of  said  capital  stock  should  be  granted.    It  is  therefore, 

Ordered,  That  said  The  Kileville  Lighting  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the  par 
value  of  two  thousand,  two  'hundred  and  fifty  dollars  ($2,250.00) 
and  that  said  capital  stock  be  sold  for  the  highest  price  obtainable, 
but  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capital 
stock  be  devoted  to  and  used  for  the  following  purpose,  and  no 
other,  to-wit:  The  reimbursement,  in  part  and  to  the  extent  of 
such  proceeds,  of  applicant's  treasury  for 'the  sum  of  $2,533.72 
(not  procured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences 
of  indebtedness)  expended  therefrom,  for  the  construction  of  ap- 
plicant's facilities,  to  the  seventh  day  of  March,  1920.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order. 

No.  1994 — In  the  Matter  of  the  Application  of  The  Alliance  Gas 
and  Power  Company  For  Authority  to  Issue,  Sell  and  Deliver 
$200,000.00  Principal  Amount  of  Its  Seven  Per  Cent.  Three- 
Year,  Mortgage  Notes. — ^Prayer  Granted. 


(Dated  May  17,  1920.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary) ,  this  matter  came  on  for  consideration  upon  the  applica- 
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tion  of  The  AUiance  Gas  and  Power  Company,  (a  corporation  duly- 
organized  and  existing  under  and  by  virtue  of  the  laws  of  Ohio), 
asking  the  consent  and  authority  of  this  Commission  to  issue 
three-year,  seven  per  cent,  mortgage  notes,  of  the  principal  sum 
of  two  hundred  thousand  dollars,  the  proceeds  arising  from  the 
sale  thereof  to  be  applied  toward  the  reimbursement  of  applicant's 
treasury  for  moneys,  not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  expended  therefrom, 
within  the  five  years  next  preceding  the  date  of  the  filing  of  the 
application  herein,  for  the  construction,  completion,  extension  and 
.improvement  of  its  facilities,  the  expansion  of  its  material  and 
supply  account,  commonly  known  as  working  assets,  and  the  re- 
tirement, through  its  sinking  fund,  of  certain  mortgage  bonds: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon: 

(1)  That,  within  the  five  years  next  preceding  the  date  of 
the  filing  of  the  application  herein  and  to  the  first  day  of  March, 
1920,  the  applicant  actually  expended  from  its  treasury  for  the 
following  purposes,  monies,  not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  as  follows,  to 
wit: 

(a)  For  the  construction  of  additions, 
"•'"  extensions  and  improvements  to 

— ^  plant  and  facilities $188,425.52 

(b)  For   the    retirement,    through    its 

sinking     fund,     of     outstanding 

mortgage  bonds 19,000  00 

(2)  That  the  issue  of  applicant's  three-year,  seven  per 
cent,  mortgage  bonds  of  the  principal  sum  of  $200,000  is  rea^ 
sonably  required,  and  the  money  to  be  procured  thereby  neces- 
sary for  the  reimbursement  of  applicant's  treasury  for  the 
aforesaid  uncapitalized,  capital  expenditures,  and 

(3)  That,  under  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  a  fair 
price  to  obtain  from  the  sale  of  said  notes  will  be  eighty-eight 
percentum  of  the  par  value  thereof, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  notes  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Alliance  Gas  and  Power  Company  be, 
and  hereby  it  is  authorized  to  issue  its  three-year,  seven  per  cent. 
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mortgage  notes  of  the  principal  sum  of  two  hundred  thousand  dol- 
lars, ($200,000.00),  and  that  said  notes  be  sold  for  the  highest 
price  obtainable,  but  not  less  than  eighty-eight  (88)  percentum  of 
the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  notes 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  notes 
be  devoted  to  and  used  for  the  following  purpose,  and  no  other,  to- 
wit:  To  be  applied  toward  the  reimbursement  of  applicant's  treas- 
ury for  the  monies,  not  procured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness,  expended  therefrom,  within 
the  five  years  next  preceding  the  date  of  the  filing  of  the  applica- 
tion herein  and  to  the  first  day  of  March,  1920. 

(1)  For   the  provision   of   additions,   exten- 
sions and  improvements  to  plant $188,425.52 

(2)  For  the  retirement,  through  sinking  fund 

of  mortgage  bonds  19,000.00 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  notes  and  the  expendi- 
ture of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions 
of  this  order. 

No.  1988 — In  the  Matter  of  the  Application  of  The  Bailey  Run, 
Sugar  Creek  and  Athens  Railway  Company  For  Authority  to 
issue  Common  Capital  Stock. — ^Prayer  Granted. 


(Dated  May  22,  1920.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Bailey  Run,  Sugar 
Creek  and  Athens  Railway  Company,  (a  corporation  duly  organ- 
ized under  the  laws  of  the  state  of  Ohio,  for  the  purpose,  among 
others,  of  maintaining  and  operating  a  standard  gauge  railroad  in 
Athens  county,  Ohio),  asking  the  consent  and  authority  of  the 
Commission  to  issue  its  common  capital  stock  of  the  par  value  of 
two  hundred  and  five  thousand,  seven  hundred  dollars,  two  hun- 
dred and  five  thousand  dollars  of  such  capital*  stock  to  be  deliv- 
ered, as  fully  paid  and  at  par  for  certain  railroad  property  and 
cash,  materials,  etc.,  now  held  by  The  Sunday  Creek  Coal  Ck)m- 
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pany  in  Athens  County,  Ohio,  and  seven  hundred  dollars,  par  valu^ 
of  such  capital  stock  to  be  sold  at  par  and  the  proceeds  thereof  used 
to  augment  applicant's  working  capital  and  pay  certain  organiza- 
tion expenses: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds: 

(1)  That  the  several  items  of  property  and  certain  sums 
of  cash  proposed  to  be  acquired  by  the  applicant  from  The 
Sunday  Creek  Coal  Company  are  worth  not  less  than  the  sum 
of  $205,000 ; 

(2)  That  the  issue  of  applicant's  common  capital  stock 
of  the  par  value  of  $206,700  is  reasonably  required  and  the 
money  to  be  procured  by  the  sale  of  a  portion  of  such  stock 
necessary,  for  the  acquisition  of  property,  to  be  us^  and  use- 
ful for  the  prosecution  of  applicant's  corporate  purposes,  and 
for  the  construction,  completion,  extension  and  improvement 
of  its  facilities  and  the  maintenance  and  improvement  of  its 
service, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stock  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  the  Baily  Run,  Sugar  Creek  and  Athens 
Railway  Company  be,  and  hereby  it  is  authorized  to  issue  its  com- 
mon  stock  of  the  par  value  of  two  hundred  and  five  thousand,  seven 
hundred  dollars  ($205,700.00),  and  that  seven  hundred  dollars,  par 
value,  of  said  capital  stock  be  sold  for  the  highest  price  obtainable 
but  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  two  hundred  and  five  thousand  dollars,  par 
value  of  said  capital  3tock  be  issued  and  delivered,  as  fully  paid  and 
non-assessable,  to  The  Sunday  Creek  Coal  Company  in  full  and  final 
payment  of  the  consideration  for  the  railroad  track,  supplies  and 
a  sum  of  cash  approximating  five  thousand  dollars,  more  particu- 
larly described  in  the  application  herein  which,  in  so  far  as  it  de- 
scribes said  property  hereby  is  made  a  part  of  this  order  by  refer- 
ence, and  that  the  proceeds  arising  from  the  sale  of  said  seven 
hundred  dollars  par  value,  of  said  capital  stock,  be  used  as  working: 
capital  by  said  applicant,  nor  shall  said  capital  stock,  or  the  pro- 
ceeds of  that  part  thereof  which  is  to  be  sold,  be  used  for  or  de- 
voted to  any  other  purpose  whatesover.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
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expenditure  of  the  proceeds  of  that  part  thereof  which  is  to  be  sold, 
pursuant  to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  before  the  date  upon  which  the  applicant  shall 
inaugurate  its  operation  of  said  property  as  a  common  carrier,  it 
shall  file  proper  schedules  with  this  Commission. 


No.  1923 — In  the  Matter  of  the  Joint  Application  of  The  Lima  Tele- 
phone and  Telegraph  Company  and  The  Beaver  Dam  Home  Tele- 
phone Company  to  Approve  Contract. — ^Prayer  Granted. 


(Dated  May  21,  1920.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  joint  application  of  The  Lima  Tele- 
phone and  Telegraph  Company  and  The  Beaver  Dam  Home  Tele- 
phone Company,  (corporations  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  Ohio),  asking  the  consent  to  and  ap- 
proval, by  this  Commission,  of  the  making,  by  said  parties,  of  a 
certain  contract  or  articles  of  agreement  defining  the  territory  be- 
tween the  City  of  Lima  and  the  Village  of  Beaver  Dam  which 
shall  be  developed  exclusively  by  each  of  said  applicants: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  contract  which  it  is  herein 
asked  to  consent  to  and  approve,  is  not  such  a  contract  as  this 
Commission,  by  law,  is  authorized  to  approve.    It  is,  therefore. 

Ordered,  That  said  application  be,  and  hereby  it  is  dismissed. 


ATTORNEY  GENERAL 


Under  the  Provisions  of  Section  1295-5,  General  Code,  Certificates 
Issued  by  the  Board  of  Optometry  to  Persons  to  Practice 
Optometry,  Should  be  Recorded  in  FuU  by  the  Clerit  of  Courts 
and  Such  Cleric  is  Not  Entitled  Under  the  Present  Law  to  Any 
Fees  For  Such  Services. 


No.  1199— (Opinion  Dated  May  3,  1920) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :    Your  recent  communication  is  as  follows : 

"Section  1295-29  of  House  Bill  No.  240,  108,  0.  L.,  73, 
concerning  the  practice  of  optometry,  provides  in  part  as  fol- 
lows : 

"  'Each  person  to  whom  a  certificate  has  been  issued  by 
said  board  shall,  before  practicing  under  the  same,  register 
said  certificate  in  the  office  of  the  clerk  of  court  of  the  com- 
mon pleas  in  each  county  wherein  he  proposes  to  practice 
optometry,  and  shall  pay  therefor  such  fee  as  may  be  lawfully 
chargeable  for  such  registry.  The  clerk  of  the  court  of  com- 
mon pleas  in  each  county  shall  keep  a  certificate  registration 
book  wherein  he  shall  promptly  register  each  certificate  for 
which  the  fee  is  paid.'  " 

.  "Query:  Is  the  clerk  of  courts,  when  a  certificate  is  pre- 
sented for  registration,  required  to  record  it  in  its  entirety  or 
only  make  a  brief  notation  showing  the  date  of  the  certificate, 
the  name  of  the  person  to  whom  issued,  the  place  where  the 
licensed  person  is  to  practice  and  the  date  of  registration?. 
What  particular  fee  can  the  clerk  of  courts  receive  for  this 
service  ?" 

Your  first  inquiry  requires  the  interpretation  of  the  word  "reg- 
ister" as  used  in  the  statute,  a  part  of  which  you  quote.  It  may  be 
said  that  the  words  "record"  and  "register"  are  frequently  used 
sjntionymously.  See  Century  Dictionary.  Bouvier's  Law  Dictionary 
has  defined  the  word  "register"  when  used  as  a  noun  as  follows : 

"A  book  containing  a  record  of  facts  as  they  occur,  kept 
by  public  authority;" 


The  word  "recorded"  has  been  defined: 

"The  word  'recorded'  in  ordinary  usage  signifies  copied  or 
transcribed  into  some  permanent  book." 


Cady  V.  Purser,  131  Cal.  552,  34  Cyc,  576, 
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and  the  word  "record"  has  been  held  to  be  a  synonym  of  "register." 
Manchester  Bldg.  etc.  Assn.  v.  Beardsley,  66  Atl.,  1. 

It  will  be  observed  that  in  many  states  the  officer  who  per- 
forms similar  duties  to  the  county  recorder  in  Ohio  is  designated  by 
statute  as  "register  of  deeds."  . 

While  it  will  be  conceded  that  the  term  "register"  is  not  always 
used  in  the  same  sense  as  the  word  "record,"  it  is  believed  that 
when  it  is  used  in  connection  with  the  recording  of  an  instrument 
that  it  has  a  very  similar,  if  not  the  same,  meaning.  Inasmuch  as 
the  recording  of  an  instrument  is  intended  to  preserve  as  evidence 
the  original  instrument  and  to*  inform  the  public  of  the  character 
of  the  same,  it  follows  that  the  most  satisfactory  way  to  comply 
with  the  requirements  would  be  to  make  a  complete  copy  of  the 
same.  In  fact,  as  understood  in  law,  the  recording  of  an  instrument 
contemplates  making  a  complete  copy  of  the  same.  It  is  apparent 
that  if  only  material  facts  set  forth  in  an  instrument  were  included 
in  the  record,  the  officer  in  making  such  record  would  have  to  de- 
termine what  the  material  facts  were.  His  judgment  in  this  regard 
might  be  at  times  erroneous  and  in  such  cases  the  very  object  of 
the  requirement  would  in  a  measure  be  defeated.  While  it  is  not 
the  purpose  of  this  opinion  to  conclusively  hold  that  there  may  not 
be  such  a  partial  record  made  as  might  be  sustained  as  a  substantial 
compliance  with  the  requirements  of  the  statute  relative  to  the 
registering  of  said  certificates,  it  is  intended  to  suggest  that  under 
the  circumstances  a  complete  copy  should  be  made,  which  procedure 
will  remove  all  doubt  in  reference  to  the  legality  of  such  registry. 

It  will  be  observed  that  certificates  authorizing  the  practice 
of  medicine  are  required  to  be  recorded  with  the  prdbate  court,  a 
similar  requirement  is  made  of  those  authorized  to  practice  as  reg- 
istered nurses.  While  the  statutes  in  the  two  latter  cases  specific- 
afly  require  the  recording  of  the  certificates,  it  is  believed  that  the 
intent  and  purpose  of  the  registry  of  the  certificate  of  an  opto- 
metrist is  the  same  as  that  in  reference  to  the  recording  of  a  doc- 
tor's certificate. 

In  considering  your  second  inquiry,  a  search  of  the  statutes 
was  made  in  an  effort  to  find  legal  authority  fixing  the  fee  to  be 
charged  by  the  clerk  of  courts  in  such  a  case.  While  there  are  a 
number  of  statutes  fixing  the  fees  of  clerks  of  courts,  I  have  been 
unable  to  find  any  provision  governing  the  case  which  you  mention. 
The  fees  of  the  clerk  of  courts,  as  are  the  fees  chargeable  by  all 


194  Department  Reports 

other  officers,  are  specifically  provided  for  by  statute,  and  while 

there  are  fees  provided  for  similar  services,  such  as  recording  a 

notary  public's  commission,  it  is  not  believed  that  such  provisions 

are  applicable  to  the  situation  at  hand. 

In  the  case  of  Comjmissioners  of  Butler  Co.  v.  Welliver,  12, 

O.  C.  C,  440,  it  was  held : 

"Except  by  statute  specifically  provided,  the  clerk  of 
court  is  not  entitled  to  receive  any  compensation  from  the 
county  treasury  for  any  services  rendered  for  the  benefit  of 
the  county  or  the  public  however  valuable  and  necessary  such 
services  may  be,  although  the  law  absolutely  requires  him  to 
perform  the  same.  If  so  required  for  the  public,  and  no  pro- 
vision is  made  for  its  payment,  from  the  treasury,  it  must  be 
regarded  as  gratuitous." 

• 

In  the  case  of  Clark  v.  Commissioners,  58  0.  S.,  107,  it  was 

held: 

"To  warrant  the  payment  of  fees  or  compensation  to  an 
officer,  out  of  the  county  treasury,  it  must  appear  that  such 
payment  is  authorized  by  statute." 

While  in  the  cases  above  cited  the  question  involved  the  fees 
of  the  clerk  of  courts,  which  fees  the  clerk  at  that  time  received  as 
a  part  of  his  compensation  and  the  statute  has  been  changed  giving 
the  clerk  of  courts  a  salary  in  lieu  of  all  fees,  it  is  believed  that  the 
principle  is  the  same  in  so  far  as  collecting  the  fees  for  services  ren- 
dered to  the  public  is  concerned. 

In  the  case  of  Haserodt  vs.  State  ex  rel.,  6  0.  App.  Rep.,  354, 
the  issue  was  raised  as  to  what  fees  a  chief  of  police  was  entitled 
to  receive  under  a  statute  which  provided  that  his  fees  should  be 
the  same  as  provided  for  constables  and  sheriffs  in  certain  cases.  It 
appeared  that  under  such  circumstances  the  constable  would  re- 
ceive one  fee  while  the  sheriff  would  receive  another.  In  view  of 
the  two  different  provisions  relative  to  the  fees  of  the  constable  and 
sheriff,  the  court  in  this  case  decided  that  the  legislature  had  failed 
to  make  any  provision  for  fees  for  the  chief  of  police  in  such  cases 
because  of  the  indefiniteness  of  the  language  used.  It  is  believed 
that  this  case  by  analogy  applies  to  the  situation  which  you  present. 

In  view  of  the  foregoing,  the  conclusion  is  compelled  that  the 
legislature  failed  to  make  a  sufficient  provision  to  justify  the  clerk 
of  courts  to  charge  ^ny  fee  for  the  registering  of  an  optometrist's 
certificate.  However,  the  fact  that  the  legislature  failed  to  provide 
a  fee  for  the  registering  of  said  certificates  will  not  excuse  the  clerk 
of  courts  from  making  such  registry. 
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The  Provisions  of  Section  2997  6.  C.  Amended  in  108  O.  L.  Part  II, 
Page  1203,  Pertaining  to  the  Statement  of  the  Expoises  of  a 
SheriflF,  as  to  Giving  the  Number  of  the  Cases,  the  Court  and  the 
Raikoad  Points  was  rnily  Intended  to  Require  Particular  Informa- 
tion to  be  Givoi  by  the  Sherifif  as  to  Cases,  Courts  and  Railroad 
Points  from  Which  Uvery  Rigs  Were  Used  Where  the  Facts 
Surrounding  the  Sheriff's  Service  are  Such  as  to  Make  it  Possible 
to  Give  that  Kind  of  Information. 


No.  1266— (Opinion  Dated   May  22,   1920.) 

Hon.  R.  A.  Kerr,  Prosecuting  Attorney,  Troy,  Ohio. 

bear  Sir:     In  a  recent  letter  to  this  department  you  say 

"I  desire  to  call  your  attention  to  Section  2997  as  amended 
by  the  Legislature  and  found  in  House  Bill  No.  294,  and  par- 
ticuarly  to  the  last  sentence,  which  reads  as  follows  in  speak- 
ing of  the  sheriff's  statement  of  expenses: 

'Such  statement  shall  show  the  number  of  the  case  and 
the  court  in  which  the  service  was  rendered  and  the  railroad 
point  from  which  a  livery  rig  was  used.' 

There  are  numerous  instances  in  which  the  sheriff  is 
called  on  to  look  after  persons  where  no  affdavit  has  been  filed 
and  no  case  is  ever  made ;  for  instance,  there  is  sometimes  an 
inmate  of  a  county  institution  that  escapes  and  when  appre- 
hended is  simply  returned  to  the  county  institution.  In  that 
instance  no  case  would  be  filed.  My  question  then  is,,  can  a 
sheriff  collect  for  any  expense  except  where  a  suit  of  some 
description  is  begun,  if  not,  by  what  means  is  the  sheriff  to  be 
reimbursed  for  expenses  in  looking  up  a  case  where  the  per- 
petrator of  a  crime  is  never  apprehended?" 

H.  B.  No.  294  (108  O.  L.,  Part  II,  p.  1203),  passed  by  the  last 
session  of  the  General  Assembly  and  filed  in  the  office  of  the  secre- 
tary of  state,  February  19,  1920,  amends  some  fifty-eight  different 
sections  of  the  General  Code,  enacts  three  supplemental  sections, 
and  ref)eals  certain  other  sections.  The  whole  act  has  to  do  with 
fees  and  costs  collected  by  public  officers  in  connection  with  the 
performance  of  their  public  duties,  and  its  passage  was  doubtless 
occasioned  by  the  legislature's  desire  to  correct  certain  discovered 
errors  and  undesirable  practices  relating  to  this  subject. 

Among  the  sections  amended  is  Section  2997  G.  C,  which  now 
reads  thus  (p.  1218) 

"In  addition  to  the  compensation  and  salary  herein  pro- 
vided, the  county  commissioners  shall  make  allowances  quar- 
terly to  each  sheriff  for  keeping  and  feeding  prisoners,  as  pro- 
vided by  law,  for  his  actual  and  necessary  expenses  incurred 
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and  expended  in  pursuing  or  transporting  persons  accused  or 
convicted  of  crimes  or  offenses,  in  conveying  and  transferring 
persons  to  and  from  any  state  mospitai  for  the  insane,  the 
institution  for  feeble-minded  youth,  Ohio  hospital  for  epilep- 
tics, boys'  industrial  school,  girls'  industrial  home,  county 
homes  for  friendless,  homes  of  refuge,  childrens'  homes,  san- 
itariums, convents,  orphans'  asylums  or  homes,  county  infirm- 
aries, and  all  institutions  for  the  care,  cure,  correction,  re- 
formation and  protection  of  unfortunates  and  all  expenses 
of  maintaining  houses  and  vehicles  necessary  to  the 
proper  administration  of  the  duties  of  his  office.  The 
county  commissioners  shall  allow  the  sheriff  his  actual 
railroad  and  street  car  fare  and  telephone  tolls  expended  in 
serving  processes  and  subpoenaing  witnesses  in  civil  and  crim- 
inal cases  and  before  the  grand  jury,  and  may  allow  his  neces- 
sary livery  hire  for  the  proper  administration  of  the  duties  of 
his  office.  Each  sheriff  shall  herein  file  under  oath  with  the 
quarterly  report  herein  provided  a  full,  accurate  and  itemized 
account  of  all  his  actual  and  necessary  expenses,  including 
railroad  fare,  street  car  fare,  telephone  tolls  and  livery  hire 
mentioned  in  this  section  before  they  shall  be  allowed  by  the 
commissioners.  Such  statement  shall  show  the  number  of 
the  case  and  the  court  in  which  the  service  was  rendered  and 
the  railroad  point  from  which  a  livery  rig  was  used. 

The  changes  made  in  this  section  are  by  way  of  the  addition  of 
certain  new  matter,  the  main  provisions  of  the  section  being  un- 
disturbed. The  new  matter  consists  in  the  addition  of  the  words 
which  we  have  underscored  in  setting  out  the  section  above.  It  will 
be  observed  that  the  last  sentence  of  the  section  is  new  matter  and 
it  is  this  sentence  which  gives  rise  to  your  query. 

It  is  evident  that  this  section  is,  as  to  its  contents,  easily  divis- 
ible into  two  parts.  The  first  part  tells  what  the  county  commis- 
sioners shall  make  allowances  to  the  sheriff  for,  namely,  (a)  for 
keeping  and  feeding  prisoners;  (b)'for  his  expenses  in  pursuing  or 
transporting  persons  accused  or  convicted  of  crime ;  (c)  for  his  ex- 
penses in  conveying  persons  to  and  from  institutions  for  the  care 
of  unfortunates;  (d)  for  his  expenses  of  maintaining  horses  and 
vehicles  necessary  to  the  proper  administration  of  his  duties;  (e) 
for  his  railroad  and  street-car  fare  and  telephone  tolls  expended  in 
serving  civil  processes  and  in  subponeaing  witnesses  in  civil  and 
criminal  cases  and  grand  jury  witnesses;  (f)  for  his  necessary 
livery  hires  for  the  proper  administration  of  his  duties. 

The  second  part  of  the  section  has  to  do  with  the  filing  by  the 
sheriff  of  a  statement  under  oath  to  the  county  commissioners, 
showing  all  his  actual  and  necessary  expenses  in  doing  any  of  the 
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things  referred  to  in  the  first  part  of  the  section.  The  legislature 
has  enumerated  with  some  particularly  certain  requisites  of  that 
statement.  It  must  be  a  "full,  accurate  and  itemized  account." 
This  requirement  was  also  a  part  of  Section  2997  G.  C.  before  its 
recent  amendment.  Th6  legislature  then  expressed  a  desire  (as 
evidenced  by  amended  Section  2997)  that  said  statement  should 
be  something  more  than  "full,"  "accurate"  and  "itemized,"  namely, 
that  it  should  show  "the  number  of  the  case  and  the  court  in  which 
the  service  was  rendered  and  the  railroad  point  from  which  a 
livery  rig  was  used," 

Your  question  is  in  effect  this:  Whether  the  last  sentence  of 
Section  2997  G.  C  is  to  be  construed  as  a  qualification  of  and  as  a 
limitation  upon  the  sheriff's  right  to  be  compensated  for  expenses 
incurred  in  connection  with  the  duties  and  services  enumerated  in 
said  section ;  that  is,  whether  as  to  each  service  the  fact  must  be 
that  there  was  then  pending  a  case  in  a  court,  to  which  the  service 
is  referable. 

A  negative  answer  to  such  question  should,  in  my  judgment  be 
given.  It  seems  reasonably  clear  that  all  that  was  intended  by  the 
sentence  in  question  was  to  require  particular  information  to  be 
given  by  the  sheriff  as  to  cases,  courts  and  railroad  points  from 
which  livery  rigs  were  used,  where  the  facts  surrounding  the 
sheriff's  services  are  such  as  to  make  it  possible  for  him  to  give 
that  kind  of  information. 

Unless  this  construction  be  adopted,  certain  curious  results 
would  follow,  among  them  these 

(1)  A  sheriff  pursuing  a  person  accused  of  crime  (for  ex- 
ample, a  murderer  to  whose  crime  the  sheriff  was  an  eye  witness) 
could  not  be  reimbursed  for  his  actual  and  necessary  expenses  until 
some  one  filed  an  affidavit  against  the  criminal. 

(2)  None  of  the  expenses  incident  to  serving  subpoenas  on 
grand  jury  witnesses  could  be  paid,  as  a  grand  jury  proceedings  is 
not  a  "case"  in  court 

(3)  The  necessary  livery  hire  of  the  sheriff  and  the  expenses 
of  maintaining  horses  and  vehicles  necessary  to  the  proper  admin- 
istration of  his  duties  could  be  paid  only  where  referable  to  a  case 
in  court.  Furthermore,  under  such  a  construction  no  livery  hire 
could  be  paid  at  all,  unless  the  point  from  which  a  livery  rig  was 
used  happened  to  be  a  "railroad  point,"  for  the  sentence  in  question 
requires  the  statement  to  show  "the  railroad  point  from  which  a 
livery  rig  was  used/' 
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It  is  hardly  likely  that  the  legislature  intended  any  such  con- 
sequences as  those  just  referred  to,  which  consideration  leads  me 
to  believe  that  the  true  meaning  of  the  sentence  in  question  is 
that  hereinabove  set  forth. 

Under  Section  5704  6.  C.  as  Amended  in  108  O.  L.  Part  I,  Page  50, 
the  Delinquent  Tax  List  Should  Have  Been  Published  in  the 
Newspaper  and  in  Order  Following,  Viz: — First:  In  Two  Daily 
Newspapers  in  the  English  Language  of  the  Two  Political  Parties 
Casting  the  Largest  Vote  in  the  State  at  the  Last  General  Elec- 
tion, and  Published  in  the  County  and  of  General  Circulaticm 
Therein :— Second :  If  There  Were  Not  Two  Such  Daily  News- 
papers, but  Only  One,  Then  Publication  Should  Have  Been  Made 
in  That  One;  or, — ^Third:  If  no  Such  Daily  Newspaper  Was 
Published  in  the  County,  Then  in  Two  Weekly  English  News- 
papers Published  and  Circulated  Therein,  if  There  Were  Two 
Such  Papers;  if  not.  Then  in  One  Such  Weekly  English  News- 
paper.— There  was  no  Authority  Under  That  Amendment  to  Pub- 
lish Delinquent  Lists  in  Either  Tri- Weekly  or  Semi- Weekly  News- 
papers.— ^Under  the  Amendment  of  Said  Section  5704  in  108  O.  L. 

Part  II,  Page  ^  Such  Publication  Should  be  Made  in  the 

Newspaper  and  in  the  Order  Following: — First:  Two  Daily  News- 
papers in  the  English  Language  of  the  Two  Political  Parties 
Casting  the  Largest  Vote  in  the  State  at  the  Last  General  Elec- 
tion, and  Published  in  the  County  and  of  General  Circulation 
Therein,  etc. ; — Second :  If  There  are  not  Two  Such  Daily  News- 
papers, but  Only  One,  Then  Publication  Should  be  Made  in  That 
One  Only; — ^Third:  If  There  be  no  Such  Daily  Newspaper,  Then 
in  Two  Weekly  English  Newspapers  Published  and  Circulated 
Therein;  if  not,  Then  in  One  Such  Weekly  English  Newspaper; — • 
Fourth:  If  there  be  no  Such  Weekly  Newspaper  Published  and 
Circulated  Therein,  Then  in  Two  Tri- Weekly  English  Newspapers 
Published  and  Circulated  Therein,  if  There  are  Two  Such  Papers 
Published;  if  not.  Then  in  One  Such  Tri-Weekly  English  News- 
paper; or, — Fifth  If  there  be  no  such  Tri-Weekly  English  News- 
paper Published  and  Circulated  Therein,  Then  in  Two  Semi- 
weekly  Ekiglish  Newspapers  Published  and  Circulated  Therein, 
if  There  are  Two  Such  Papers;  if  not.  Then  in  One  Such  Semi- 
Weekly  English  Newspaper.  The  Failure  of  a  County  Auditor 
to  Publish  the  Delinquent  List  in  the  Proper  Newspaper  was  an 
Omission  to  Publish  by  Inadvertence  or  Mistake,  Within  the 
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Meaning  of  Section  5710  G.  C^  and  if  the  Taxes,  Assessments 
and  Penalties  Involved  in  Such  Unaathorized  Publication  are  not 
Paid  Before  the  10th  Day  of  August,  the  Lands  and  Town  Lots 
Against  Which  They  are  Charged  Should  be  Included  in  the 
Delinquent  List  to  be  Published  Under  Section  5704  G.  C^  Next 
Ensuing. 


No.   1244— (Opinion  Dated   May   14,   1920.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen:  Referring  to  your  letter  of  recent  date  and  the 
personal  conference  with  Mr.  Halbedel,  of  your  department,  rela- 
tive to  the  interpretation  of  Section  5704  G.  C,  I  beg  to  advise  you 
as  follows: 

(1)     Section  5704  G.  C.  as  amended  108  O.  L.  Part  L, 
Page  50. 

The  foregoing  amendment  reads  as  follows: 
"Section  5704.  Each  county  auditor  shall  cause  a  list  of 
delinquent  lands  in  his  county  to  be  published  once  a  week  for 
two  consecutive  weeks,  between  the  twentieth  day  of  Decem- 
ber and  the  second  Thursday  in  February,  next  ensuing,  in 
one  daily  newspaper  in  the  English  language  of  the  political 
party  casting  the  largest  vote  in  the  state  at  the  last  general 
election,  and  in  one  daily  English  newspaper  of  the  political 
party  casting  the  next  largest  vote  in  the  state  at  the  same 
election,  both  published  in  the  county  and  of  general  circula- 
tion therein.  If  there  be  no  such  daily  newspaper  published 
in  the  county  then  in  two  weekly  English  newspapers  pub- 
lished and  circulated  therein,  if  there  are  two  such  papers 
published;  if  not  then  in  one  such  weekly  English  newspaper 
will  be  sufficient.  There  shall  be  attached  to  the  list  a  notice 
that  the  delinquent  lands  will  be  certified  to  the  auditor  of 
state  as  delinquent,  as  provided  by  law." 

This  amendment,  as  you  suggest,  appears  to  be  free  from  am- 
biguity and  needs  no  interpretation  so  far  as  the  particular  ques- 
tion you  have  in  mind  is  concerned.  While  that  section  was  in 
force,  publication  of  the  delinquent  tax  list  should  have  been  in 
the  newspapers  and  in  the  order  following,  viz : 

First:  In  two  daily  newspapers  in  the  English  language  of  the 
two  political  parties  casting  the  largest  vote  in  the  state  at  the  last 
general  election,  and  published  in  the  county  and  of  general  circu- 
'  lation  therein ; 

.  Second :  If  there  were  not  two  such  daily  newspapers,  but  one 
only,  then  publication  should  have  been  made  in  that  one ;  or. 
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Third :  If  no  such  daily  newspaper  was  published  in  the  county, 
then  in  two  weekly  English  newspapers  published  and  circulated 
therein,  if  there  were  two  such  papers;  if  not,  then  in  one  such 
weekly  English  newspapers. 

There  was  no  authority  under  that  amendment  to  publish  de- 
linquent lists  in  either  tri-weekly  or  semi-weekly  newspapers,  and 
it  is  with  respect  to  this  phase  of  the  subject  that  I  understand 
you  are  particularly  interested 

(2)     Section  5704  as  amended  108  0.  L.  Part  II,  Page 
,  (H.  B.  751). 

The  foregoing  amendment,  which  is  now  in  force,  reads  as 

follows : 

"Each  county  auditor  shall  cause  a  list  of  delinquent  lands 
in  his  county  to  bfe  published  once  a  week  for  two  consecutive 
weeks,  between  the  twentieth  day  of  December  and  the  sec- 
ond Thursday  in  February,  next  ensuing,  in  one  daily  news- 
paper in  the  English  language  of  the  political  party  casting 
the  largest  vote  in  the  state  at  the  last  general  election,  and 
in  one  daily  English  newspaper  of  the  political  party  casting 
the  next  largest  vote  in  the  state  at  the  same  election,  both 
published  in  the  county  and  of  general  circulation  therein. 
If  there  be  no  such  daily  newspaper  published  in  the  county, 
then  in  two  weekly  English  newspapers  published  and  circu- 
lated therein,  if  there  are  two  such  papers  published,  if  not, 
then  one  such  weekly  English  newspaper  will  be  sufficient.  If 
there  be  no  such  weekly  English  newspapers  published  and 
circulated  therein,  then  in  two  tri-weekly  English  newspapers 
published;  if  not,  then  in  one  such  tri-weekly  English  news- 
paper will  be  sufficient.  If  there  be  no  such  tri-weekly  Eng- 
lish newspaper  published  and  circulated  therein,  then  in  two 
semi-weekly  Ehiglish  newspapers  published  and  circulated 
therein,  if  there  are  two  such  papers  published;  if  not,  then 
one  such  semi-weekly  English  newsx)aper  will  be  sufficient. 
There  shall  be  attached  to  the  list  a  notice  that  the  delinquent 
lands  will  be  certified  to  the  auditor  of  state  as  delinquent,  as 
provided  by  law." 

Under  this  amendment,  publication  of  the  delinquent  list  should 
be  made  in  the  newspapers  and  in  the  order  following  viz : 

First:  Two  daily  newspapers  in  the  English  language  of  the 
two  political  parties  casting  the  largest  vote  in  the  state  at  the  last 
general  election,  and  published  in  the  county  and  of  general  circu- 
lation therein,  etc. ; 

Second:  If  there  are  not  two  such  daily  newspapers,  but  one 
only,  then  publication  should  be  made  in  that  one  only ; 
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Third :  If  there  be  no  such  daily  newspaper,  then  in  two  weekly 
English  newspapers  published  and  circulated  therein,  if  there  be 
two  such  papers  published;  if  not,  then  in  one  such  weekly  Eng- 
lish newspaper ; 

Fourth :  If  there  be  no  such  weekly  newspapers  published  and 
circulated  therein,  then  in  two  tri-weekly  newspapers  published 
and  circulated  therein,  if  there  are  two  such  papers  published ;  if 
not,  then  in  one  such  tri-weekly  English  newspaper ;  or 

Fifth :  If  there  be  no  such  tri-weekly  English  newspaper  pub- 
lished and  circulated  therein,  then  in  two  semi-weekly  English 
newspapers  published  and  circulated  therein,  if  there  are  two  such 
papers  published;  if  not,  then  in  one  such  semi-weekly  English 
newspaper. 

(3)  You  also  inquire  whether  or  not  delinquent  lists  which 
were  published  in  tri-weekly  and  semi-weekly  newspapers  before 
the  last  amendment  of  Section  5704  G.  C,  when  publication  in 
such  newspapers  was  unauthorized,  should  be  republished  in  the 
newspapers  designated  by  the  statute  as  now  in  force. 

In  my  opinion  the  failure  of  the  county  auditor  to  publish  the 

delinquent  list  in  the  proper  newspapers  was  an  omission  to  publish 

by  inadvertence  or  mistake,  within  the  meaning  of  Section  5710  G. 

C.  which  reads  as  follows : 

"If  a  county  auditor,  by  inadvertence  or  mistake,  omits  to 
publish  the  delinquent  list  of  the  county,  as  required  by  law, 
he  shall  charge  the  lands  and  town  lots  with  taxes,  assess- 
ments and  penalty,  if  such  taxes,  assessments  and  penalty 
with  which  the  lands  and  town  lots  therein  stand  charged 
have  not  been  paid  before  the  tenth  day  of  August  of  the  next 
succeeding  year.  He  shall  also  charge  them  with  the  taxes 
and  assessments  of  the  current  year,  and  record,  certify  and 
pilblish  them  as  part  of  the  delinquent  list." 

It  would  follow,  therefore,  that  if  the  taxes,  assessments  and 
penalties  involved  in  such  unauthorized  publication  are  not  paid  be- 
fore the  tenth  day  of  August,  the  lands  and  town  lots  against 
which  they  are  charged,  should  be  included  in  the  delinquent  list 
to  be  published  under  Section  5704  G.  C.  between  the  twentieth 
day  of  December  and  the  second  Thursday  in  February  next  en- 
suing. 


SUPREME  COURT 


The  Dayton  &  Troy  Electric  Co.  v.  Scott,  Treas.,  et  al. 

Higrhways — Assessments — Abutting  Property  Owners — Intenirban 
Railroad — ^Right  of  Way  From  County  Commissioners — Perpet- 
ual Lease  by  Grantee — Lesse  Not  Owner  ''In  Fee/'  etCd — Section 
1209,  Gmeral  Code  (102  O.  L.,  343). 

A.  An  interurban  railway  company  operating  its  road  upon  a  right  of  way 
over  and  along  a  public  highway  oy  virtue  of  a  grant  from  a  board  of 
county  commissioners  is  not  subject  to  assessment  for  the  improvement 
of  such  highway  as  an  owner  of  property  abutting  thereon. 

L  Where  a  right  of  way  by  resolution  granted  to  an  interurban  railway  com" 
pany  by  a  board  of  county  commissioners  upon  and  along  the  side  of  a  pub- 
lic highway,  and  said  company  constructed  its  road  pursuant  to  such  grant 
and  thereafter  executed  to  another  company  a  perpetual  lease  thereof  in- 
cluding ''all  its  right,  title,  interest,  privileges  and  franchises,"  phe  latter 
company  does  not  thereby  become  the  owner  ''in  fee  of  a  strip  of  land  by 
the  side  of  a  highway,"  within  the  contemplation  of  Section  1209,  General 
Code  (102  O.  L.,  343.) 


(No.  16238 — Decided  January  13,  1920.) 

Error  to  the  court  of  Appeals  of  Miami  county. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Broomhall  &  Broomhall  for  plaintiff  in  error. 

Mr.  R.  A.  Kerr,  prosecuting  attorney,  for  defendants  in  error. 

Matthias,  J.  The  primajy  question  presented  by  the  de- 
murrer to  the  amended  petition  is  whether  the  plaintiff  in  error. 
The  Dayton  &  Troy  Electric  Railway  Company,  is  subject  to  assess- 
ment for  the  improvement  of  a  highway  in  which  it  has  con- 
structed and  operates  its  interurban  railway  by  virtue  of  a  grsmt 
of  right  of  way  by  the  board  of  county  commissioners.  The  court 
of  appeals  answered  this  question  in  the  affirmative,  and  farther 
held  that  plaintiff,  not  having  instituted  its  action  for  injunction 
until  after  the  road  improvement  was  constructed,  did  not  present 
an  equitable  case  for  injunction  upon  the  further  ground  urged 
by  it  that  is  property  was  not  and  could  not  be  benefited  by  such 
improvement.  That  court  approved  the  action  of  the  common  pleas 
court  in  dismissing  the  amended  petition  of  the  plaintiff. 

If  the  right  of  way  of  the  plaintiff  company  did  not  abut  upon 
the  highway  it  was  not  subject  to  assessment  in  any  amount  what- 
ever for  the  improvement  thereof. 

The  grant  of  right  of  way  under  authority  of  which  the  railway 
was  constructed  and  is  now  being  operated  was  executed  by  the 
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board  of  commissioners  of  Miami  county,  Ohio,  on  December  9, 
1892,  to  The  Miami  Valley  Railway  Company,  its  successors  and 
assigns.  It  recites  that  said  company  had  applied  for  a  grant  of 
right  of  way  over  and  along  certain  turnpike  roads,  naming  them, 
for  the  purpose  of  constructing,  maintaining  and  operating  an 
electric  railway  thereon,  and  had  filed  with  the  board  the  written 
consent  thereto  of  the  owners  of  more  than  one-half  of  the  feet 
front  of  the  lands  abutting  upon  such  roads;  that  the  board 
granted  a  right  of  way  across  and  along  said  roads,  naming  them, 
for  the  purpose  of  constructing,  maintaining  and  operating  a  line 
of  electric  railway,  "said  grant  being  made  'in  consideration  of  the 
benefit  to  be  derived  by  the  public  from  the  cheap  and  rapid  tran- 
sit furnished  by  said  road  to  the  public."  It  was  provided  therein 
that  said  railway  should  be  so  laid  and  constructed  as  to  present 
the  least  possible  obstruction  to  the  free  and  convenient  passage 
of  pedestrians  and  vehicles  over  and  along  said  roads  consistent 
with  the  proper  operation  of  said  railway,  and  so  as  in  no  manner 
to  interfere  with  the  drainage  along  said  roads  or  to  cause  addi- 
tional public  expense  therefore.  It  was  required  that  the  track  of 
said  railway  should  be  laid  along  the  side  of  said  roads,  except 
where  it  became  necessary  to  cross  from  one  side  to  the  other. 
The  company  was  required  to  save  the  county  harmless  from  dam- 
ages which  might  accrue  to  persons  and  property  by  reason  of  the 
construction  and  operation  of  said  railway  track,  and  to  give  bond 
to  that  effect.  *  No  term  or  period  for  the  existence  of  such  grant 
was  fixed  and  prescribed  by  its  provisions. 

On  May  27,  1920,  The  Miami  Valley  Railway  Company  ex- 
ecuted to  The  Dayton  &  Troy  Electric  Railway  Company,  the  plain- 
tiff in  this  case,  a  perpetual  lease,  whereby  it  granted  to  the  latter 
company  all  its  rights,  title  and  interest  in  and  to  the  railway's 
properties,  rights,  privileges  and  franchises  as  the  same  were  then 
located  and  constructed.  It  is  by  virtue  of  this  lease  that  the  plain- 
tiff here.  The  Dayton  &  Troy  Electric  Railway  Company,  obtained 
its  right,  the  only  right  it  claims  to  have,  to  maintain  and  operate 
its  interurban  railway  upon  said  highway. 

The  provisions  of  Section  1209,  General  Code  (102  O.  L.,  343), 
are  I'elied  upon  as  authority  for  levying  the  special  assessment 
which  the  plaintiff  seeks  to  enjoin.  That  section  provides  as  fol- 
lows :  "If  a  railway  corporation  owns  in  fee  a  strip  of  land  by  the 
side  of  the  highway  to  be  improved  on  which  it  operates  a  steam  or 
electric  railroad,  the  land  lying  immediately  back  of  such  strip 
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shaU  be  regarded  and  treated  as  abutting  ownership,  and  both 
such  strip  and  land  lying  immediately  back  thereof  shall  be  as- 
sessed as  provided  in  the  preceding  section/' 

The  extent  and  term  of  the  right,  title  and  franchise  conveyed 
or  attempted  to  be  conveyed  by  The  Miami  Valley  Railway  C!om- 
pany  to  the  plaintiff  is  wholly  immaterial  in  the  consideration  of 
the  question  whether  or  not  the  latter  company  ''owns  in  fee  a 
strip  of  land  by  the  side  of  the  highway  to  be  improved,"  for  the 
reason  that  The  Miami  Valley  Railway  Company  could  convey  no 
greater  right,  title  or  interest  than  it  received,  and  all  it  received 
or  could  receive  from* the  board  of  county  conmnissioners  was  a 
franchise  grant  to  operate  its  road  over  and  upon  the  highway. 
The  right  to  construct  and  operate  such  railway  was  granted  by 
the  board  of  county  conmfiissioners  in  pursuance  of  authority  con- 
ferred by  Sections  3438  et  seq..  Revised  Statutes,  the  provisions  of 
which,  relative  to  the  matter  now  under  discussion,  were  substan- 
tially the  same  as  those  of  Section  9100  et  seq..  General  Code. 

From  a  consideration  of  those  provisions  it  clearly  appears 
that  no  authority  was  conferred  thereby  upon  a  board  of  county 
commissioners  to  convey  to  a  railway  company  the  fee  in  any 
portion  of  the  highway,  and  that  the  most  that  a  railway  com- 
pany could  acquire,  and  all  that  the  grantee  if  the  franchise  in- 
volved in  this  case  did  acquire,  was  a  mere  easement  for  railroad 
purposes,  limited  in  its  use  by  the  restrictions  there  imposed,  and 
subject  to  the  rights  of  owners  of  lands  abutting  upon  the  high- 
way as  well  as  to  the  rights  of  the  public  in  the  use  and  enjoy- 
ment of  the  highway.  The  board  of  county  commissioners  is 
authorized  by  statute  to  "fix  the  terms  and  conditions  upon  which 
such  railways  may  be  constructed,  operated,  extended,  and  con- 
solidated," and  may  within  the  limitations  prescribed  require  joint 
use  with  another  company.  The  right  and  privilege  conferred  up- 
on such  company  is  subject  to  the  requirement  of  location  or  re- 
location of  its  tracks  in  consonance  with  the  public  interest. 

The  statute,  under  authority  of  which  the  highway  question 
here  was  improved  and  for  which  the  assessment  challenged  was 
levied,  authorizes  the  assessment  of  a  stated  portion  of  the  cost 
and  expense  thereof  upon  property  abutting  upon  such  highway. 
The  provisions  of  Section  1209,  General  code,  cannot  be  relied  upon 
as  authority  for  the  assessment  against  the  plaintiff  company, 
for  the  reason  that  its  road  does  not  abut  upon  the  highway,  but 
is  a  part  of  the  highway,  and  therefore  it  does  not  own  in  fee  or 
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otherwise  a  strip  of  land  "by  the  side  of  a  highway."  The  evident 
purpose  of  the  enactment  of  this  provision  was  not  to  authorize  the 
assessment  of  a  portion  of  the  expense  of  such  improvement  upon 
the  strip  of  property  of  a  railway  corporation  whereon  it  operated 
a  steam  or  electric  railway,  for  that  would  be  assessable  under  the 
general  provisions  of  the  law  relating  to  such  improvements  and 
the  assessment  of  the  cost  thereof ;  its  purpose  was  rather  to  direct 
that  the  land  lying  immediately  back  of  such  strip  should  be 
treated  as  abutting  upon  such  highway,  and  to  authorize  the  as- 
sessment upon  such  lands  as  well  as  upon  the  strip  owned  by  the 
railway  corporation,  which  in  fact  does  abut  upon  the  highway. 

Power  to  levy  special  assessments  cannot  be  exercised  unless 
the  same  be  expressly  conferred.  If  this  interurban  railway  were 
located  in  the  center  of  the  highway,  and  the  highway  improved  on 
both  sides  of  the  interurban  track,  it  would  scarcely  be  contended 
that  the  central  portion  of  the  highway  occupied  by  the  track  of 
the  interurban  company  could  be  assessed  upon  the  theory  that  it 
either  abutted  upon  or  was  by  the  side  of  the  highway.  A  street 
railway  company  may  be  required  to  pave  the  street  between  its 
rails,  for  that  is  expressly  authorized  by  statute,  but  such  com- 
pany cannot  be  assessed  as  an  abutting  owner  for  the  construc- 
tion of  a  sewer  along  the  highway  over  which  its  line  was  con- 
structed and  operated.  The  special  assessment  in  such  proceed- 
ing as  that  under  review  is  levied  not  against  the  owner,  but  upon 
the  abutting  property.  It  cannot  be  contended  that  the  collection 
of  this  assessment  could  be  satisfied  by  proceeding  against  the 
property — a  portion  of  a  public  highway. 

In  our  opinion  there  was  no  authority  whatever  for  levying 
such  assessment,  and  the  demurrer  to  the  amended  petition  should 
have  been  overruled. 

Judgment  reversed,  and  judgment  for  plaintiff  in  error. 

Nichols,  C.  J.,  Jones,  Johnson,^  Wanamaker  and  Robinson,  JJ., 
concur. 

Merrell,  J.,  not  participating. 
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NEW  CORPORA'tIONS. 

Follett,  N.  P.  Beall,  L.  B.  Davenport. 

The  Yoker  Creek  Oil  Co.,  Cumber- 
land, $30,000.  H.  Smith,  G.  Devey, 
M.  Reichert,  B.  Winter,  C.  W.  Well- 
enbarger. 

The  Yocum  Oil  Co.,  Medina,  $25,- 
000.  G.  Yocum,  A.  Yocum,  H.  L. 
Wilcox,  F.  Walker,  O.  V.  Neumeyer. 

The  Champion  Products  Co.,  Cincin- 
nati, $10,000.  (Autos)  J.  F.  Gates,  J. 

E.  Buerkle,    G.    H.    Frederick,   F.   C. 
Lovett.    H.  E.  Pumhagen. 

The  Ashtabula  Apiary  Co.,  Say- 
brook,  $10,000.  R.  W.  Griswold,  F. 
Luce,  E.  P.  Gallup,  J.  H.  Rice,  A.  E. 
Dunbar. 

The  Cincinnati  Motor  Truck  Ex- 
change Co.,  Cincinnati,  $10,000.  H. 
Horwitz,  L.  Horwitz,  R.  Elsinger,  L. 
Morse,  E.  A.  Carroll. 

The  H.  B.  Ash  Templet  &  Machine 
Co.,  Cincinnati,  $10,000.  W.  S.  Tur- 
ner, H.  B.  Ash,  B.  B.  Turner,  W.  B. 
Ash,  G.  J.  Helfrich. 

The  Home  Builders  Co.,  Lodi,  $10,- 
000.  A.  V.  Sanford,  C.  M.  Crum,  C. 
W.  Parmlee,  C.  M.  Fetzer,  C.  S.  Wice, 
J.  H.  Fisher,  W.  H.  Kemery. 

The  Golde  Clothing  Co.,  Cincinnati, 
$10,000.  G.  Golde.  H.  G.  Frost,  C. 
M.  Jacobs,  Mr.  A.  Lang,  E.  Klein. 

The  American  Electric  Graphite 
Manufacturing  Co.,  Toronto,  $175,- 
000.  V.  M.  Weaver,  T.  W.  Vance,  F. 
D.  Sinclair,  H.  H.  Smith,  R.  0.  Lewis. 

The  Industrial  Athletic  Association 
Co.,  Warren,  $5,000.  H.  G.  James, 
G.  J.  Henry,  A.  Hood,  S.  S.  Callihan, 
R.  W.  Knoske,  H.  Williams,  R.  Hayne, 
B.  Bamhart. 

The  Allen  Stores  Co.,  Greenfield, 
$10,000.    R.  T.  Allen.  H.  W.  Allen,  E. 

F.  Allen,  M.  Allen,  W.  Allen. 

The  Norman  L.  Carl  Co.,  Columbus, 
$50,000.  ((Contracting)  N.  L.  Carl,  D. 
Lehman,  E.  C.  Spangler,  H.  W.  Carl, 
H.  L.  Carl. 

The  Clark  &  Meeker  Milling  Ma- 
chine Co.,  Cleveland,  $500,000.  H.  O. 
Mirke,  W.  H.  Annat,  J.  P.  Taggert,  H. 
F.  Bums,  L.  A.  O'Neil. 

The  J.  L.  Hensell  Motor  Co.,  Akron, 
$25,000.  C.  H.  Osborne,  F.  H.  Laber- 
ner,  J.  L.  Hensell,  M.  E.  Rudy,  H.  W. 
Mason. 


The  Frailey  Factories  Co.,  Youngs- 
town,  $50,000.  P.  L.  Frailey,  A.  M. 
Wesrstler,  Park  Meek,  M.  A.  Wood,  P. 
H.  Bolton. 

The  Employes'  Assoc.  Co,.  Akron, 
$25,000.  A.  L.  Martinger,  J.  E.  Mc- 
Shaffrey,  K.  Klinger,  J.  H.  Reece,  B. 
R.  Ambler. 

The  Sumpter  Hardwood  Co.,  Cincin- 
nati, $100,000.  C.  F.  Kom,  S.  Huf- 
nagel,  L.  A.  Hauck,  H.  Frpnriter,  J. 
Logan. 

The  C.  &  D.  Auto  Supply  do.,  Cin- 
cinnati, $100,000.  A.  Radcliff,  J.  N. 
Ragland,  J.  Boyle,  W.  D.  Murphy,  C. 
F.  Werner. 

The  Indian  Village  Co.,  Cleveland, 
$25,000,  W.  D.  Bacon,  W.  D.  Bancon 
Jr.,  L.  B.  Hopkins,  W.  E.  Boynton,  A. 
S.  Griffin. 

The  Public  Realty  Co.,  Lakewood, 
$10,000.  H.  C.  Patterson,  C.  H.  Cobb, 
T.  A.  McCarthy,  P.  O.  Winbigler,  W. 
F.  Wieland,  D.  C.  Moroney,  J.  E.  Costi- 
gan. 

The  State  of  Italy  Home  Co.,  Con- 
neaut,  $10,000.  A.  Arp,  D.  Colangelo, 
D.  D'Placido,  N.  Notee,  P.  D.  Nolfe. 

The  Ungar  Realty  Co.,  Youngstown, 
$50,000.  M.  Ungar,  B.  Unger,  E.  Un- 
gar, I.  Ungar,  E.  Elefant. 

The  Boyd  Import  &  Manufacturing 
Co.,  Cleveland,  $50,000.    E.  J.  Boyd,  S. 

D.  Deutsch,  A.  L.  Lang,  H.  H.  Rose, 

E.  J.  Thobaben. 

The  North  Olmstead  Home  Building 
Co.,  North  Olmstead,  $25,000.  F.  C. 
Fisher,  H.  M.  Metcalf,  T.  X.  Dunigan, 
A.  N.  McQuade,  M.  C.  Russ. 

The  Pursglove  Coal  Mining  Co., 
Cleveland,  $100,000.  J.  Pursglove,  W. 
McCall,  A.  H.  Hunt,  C.  F.  Taplin,  C. 

N.  Fiscus. 

The  Active  Machine  and  Tool  Ck>., 
Cleveland,  $30,000.  S.  Salzer,  W.  L. 
Warrander,  J.  A.  Salzer,  H.  E.  War- 
rander,  E.  B.  Balzer. 

The  Leesville  Motor  Care  Co.,  Lees- 
ville,  $10,000.  A.  E.  Bowers,  D.  J. 
Schlitz,  C.  E.  Adair,  T.  W.  McCreary, 
J.  G.  Herron. 

The  American  Amusement  &  Mfg. 
Co.,  Toledo,  $50,000.  G.  G.  Bouthinon, 
C.  R.  Aldrich,  M.  J.  Dowling,  H.  D. 
Bowlus,  W.  Gannoh. 
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The  Renollet  Equity  Exchange  Co., 
RenoUet  Sta.,  $20,000.  H.  E.  Bakle, 
P.  Kupfer,  Schmidt,  H.  A.  Shuler, 
C.  B.  Toeffeld,  Ed.  Hretzer,  S.  A. 
Renollet. 

The  Montgomery  Investment  Co., 
Dayton,  $10,000.  G.  A.  Krebs,  J. 
Westendorf,  F.  Westendorf,  E.  E. 
Mauch,  F.  M.  Krebs. 

The  Linworth  Mutual  Light  & 
Power  Co.,  Linworth,  $4,000.  L.  M. 
McGuren,  L.  Cole,  J.  E.  Hussy,  J.  C. 
Mitchell,  C.  F.  Smith,  W.  T.  Carpen, 
ter,  L.  W.  McGurer,  S.  A.  McGurer, 
F.  Sharer. 

The  Charles  H.  Buettner  Co.,  Cin- 
cinnati, $25,000.     C.  H.  Buettner,  H. 

E.  Hargy,  E.  B.  Boehme,  C.  C.  Brown, 
A.  H.  Ewald. 

The  Rubin  Drug  Co.,  Cleveland, 
$10,000.  E.  J.  Rousuck,  P.  J.  Rubin, 
M.  Rubin,  J.  Mprgenstern,  M.  Morgen- 
stern. 

The  Lima  Woolstile  Clothes  Co., 
Lima,  $50,000.  E.  G.  Painton,  H.  M. 
Adolph,  E.  J.  Brehny,  J.  A.  Burkley, 
H.  Neff. 

The  Youngstown  Heating  and 
Plumbing  Co.,  Youngstown,  $25,000. 
A.  J.  Hogg,  M.  Stefanski,  W.  S.  Hogg, 
W.  Stenfanksi,  H.  N.  Hogg. 

The  Lovinger-Berk  Co.,  Cleveland, 
$25,000.  (Wearing  Apparel)  A.  W. 
Haiman,  F.  R.  Reasher,  E.  M.  Cha- 
lonpka,  O.  J.  Zinner,  F.  C.  Russell. 

The  Seymour  Garter  Co.,  Elyria, 
$25,000.  E.  A.  Seabold,  J.  K.  Sey- 
mour, M.  H.  Steams,  R.  L.  Steams, 
R.  W.  Kauffman. 

The  International  Holding  Co.,  (Oil) 
Cleveland,  $30,000.  W.  J.  O'Neill,  G. 
H.  Hull,  M.  W.  Whitney,  0.  A.  Austin, 

F.  H.  Tubbs- 

The  Pero  Oil  and  Gas  Co.,  Mans- 
field, $25,000.  N.  O.  Weaver,  C.  Gray, 
C.  L.  M.  Shark,  J.  L.  Stark,  D.  V. 
Harrison. 

The  Pioneer  Printing  Co.,  Marietta, 
$80,000.  W.  H.  H.  Jett,  J.  Kaiser,  G. 
Bills  Jr.,  T.  O'Donnell,  S.  C.  Krig- 
baum. 

The  Thorndyke  Realty  Co.,  Cleve- 
land, $25,000.  E.  C.  Jeffries,  M.  H. 
Hyman,  M.  A.  Jeffries,  M.  G.  Hyman, 

G.  Blumenthal. 

The  Alliance  Racing  Co.,  Alliance, 
$5,000.  I.  W.  Hilles,  C.  L.  Akins,  C. 
O.  Heitzman,  E.  E.  Heitzman,  E.  Ellis. 

The  Security  and  Bond  Deposit  Co., 
of  Akron,  $1,000.  A.  F.  Ruthven,  S. 
W.  Walters,  E.  E.  Kerr,  L.  B.  Ruth- 
ven, H.  J.  Norris. 


The  Cleveland  Baby  Carriage  Co., 
Cleveland,  $5,000.  J.  G.  Hemmeter, 
M.  A.  Krichman,  M.  Kargman,  I.  M. 
Hemmeter,  E.  R.  Krichman. 

The  Piqua  Golf  Club  Realty  Co., 
Piqua,  $100,000.  C.  C.  Jelleff,  W.  K. 
Leonard,  W.  A.  Snyder,  F.  M.  Ship- 
ley, J.  P.  Spiker. 

The  Watt-Williams  Co.,  (Printing) 
Cleveland,  $10,000.  A.  J.  Watt,  M. 
R.  Williams,  M.  J.  Sperber,  C.  C. 
Watt,  A.  M.  Gibbons. 

The  Ridge  Oil  and  Gas  Co.,  Martins 
Feiyy,  $50,000.  A.  G.  Squibb,  S.  Hath- 
away, R.  G.  Campbell,  H.  Hathaway, 
E.  L.  Brown. 

The  Cleveland  Trapshooters  Asso- 
ciation Co.,  Cleveland,  $10,000.  H.  E. 
Dickerman,  P.  North,  F.  G.  Hogan,  W. 
Ambler,  C.  C.  Wise. 

The  Modem  Farm  Equipment  Co., 
Cincinnati,  $50,000.  G.  W.  Piatt,  W. 
A.  Rabe,  A.  L.  Heger,  H.  E.  Wessling, 

E.  J.  Brederick. 

The  Diamond  Oil  &  Gas  Co.,  Cleve- 
land, $30,000.  M.  W.  Kline,  J.  J. 
Beckerman,  R.  Zamsky,  T.  J.  Hartley, 
M.  Soykc. 

The  Carola  Co.,  (Phonographs) 
Cleevland,  $157,500.  C.  J.  Hutton,  W. 
N.  Kramer,  F.  C.  Wood,  F.  E.  Wetzel, 

F.  Kehr. 

The  Vernon-Morris  Construction 
Co.,  Cleveland,  $25,000.  J.  H.  Verran, 
E.  Verran,  W.  H.  Morris,  E.  E.  Morris, 
C.  N.  Nicholson. 

The  Case  Eigma  Nu  Building  Co., 
Cleveland.  $26,250.  J.  F.  Maline,  W. 
R.  Denman,  J.  C.  Wenrick,  L.  G. 
Steinley,  L.   M.   Harper. 

The  Nassau  Finance  Corp.  Co., 
Cleveland,  $15,000.  J.  L.  Schlitz,  R. 
Anderson,  J.  Zwilling,  L.  C.  Rinslea, 
K.  Wing. 

The  Buckeye  Electric  Co.,  Dover, 
$10,000.  J.  H.  Geyer,  C.  Ripple,  L. 
Crissel,  J.  Thompson,  J.  D.  Crissel. 

The  Rubsam  Sales  Co.,  Cleveland, 
$10,000.  (Motor  Vehicles)  F.  G. 
Mooney,  K.  D.  Carter,  D.  Kloshein, 
C.  M.  Gaertner,  M.  M.  Roche. 

The  Iron  King  Manufacturing  Co., 
Bradner,  $25,000.  A.  A.  Stiger,  E.  T. 
Maston,  E.  C.  Arnold,  C.  E.  Kortier, 
E.  E.  Bell. 

The  Ashtabula  Women's  Building 
Co.,  Ashtabula,  $18,000.  E.  R.  Mor- 
rison, L.  Kunkle,  M.  W.  Morrison,  M. 
E.  Beardsley,  L.  A.  King. 

The  Nela  Manufacturing  Co.,  E. 
Cleveland,  $600.  (Chemicals)  F.  M. 
Dorsey,  D.  W.  Daily,  F.  P.  Harris,  B. 
L.  Benbow,  C.  W.  Bender. 
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The  West  Bethel  Lig^ht  Co.,  Bethel, 
$500.  J.  L.  Jordan,  W.  C,  Bowers,  C. 
W.  Zollars,  M.  C.  Bredwell,  C.  L.  Bred- 
well. 

The  Waverly  Amusement  Co.,  Wav- 
erly,  $1,800.  W.  S.  Jones  Jr.,  L.  G. 
Dill,  W.  Dougherty,  M.  L.  Stahler,  F. 
Rader,  C.  W.  Ewing,  J  .H,  Vallery. 

The  Parker-Bauer  Kimozette  Co., 
Columbus,  $5,000.  E.  Parker,  C. 
Bauer,  F.  C.  Bauer,  J.  H.  Wirick,  C.  T. 
Warner. 

The    Pursell    Co.,    Cincinnati,    $2^,- 

000.  (Bricks)  Walter  Pursell,  J.  G. 
Johannigman,  C.  D.  Alton,  C.  R.  Pur- 
sell, M.  B.  Pursell. 

The  St.  Clair-Seventy-Fourth  Realty 
Co.,  Cleveland,  $5,000.  L.  Bloomfield, 
C.  M.  Parmenter,  E.  P.  Chamber lin, 

1.  M.  Grolle,  E.  M.  Paxton. 

The  Paalce  Inn  Co.,  Cincinnati, 
$15,000.  O.  Oechslin,  L.  Schringold, 
S.  Schringold,  M.  M.  Schringold,  V. 
Oechslin. 

The  Suburban  Light  and  Power  Co., 
Cleveland,  $25,000.  A.  C.  Pratt,  H.  F. 
Chisholm,  E.  L.  Lansing,  J.  B.  Har- 
ington,  S.  S.  Pratt. 

The  Kent  Savings  and  Loan  Co., 
Kent,  $500,000.     W.  J.  Kenneley,  N. 

F.  Jacob,  R.  S.  Parr,  P.  Fisher,  C.  G. 
Kistler. 

The  Pennsylvania  Shop  Employees 
Cooperative  Store  Co.,  Columbus, 
$25,000.  Frank  Monett,  C.  J.  Friend, 
A.  D.  Allen,  W.  J.  Holtschulte,  R.  W. 
Kiefhaber. 

The  Typewriter  Shop  Co.,  Dayton, 
$50,000.  H.  C.  Van  Zant,  S.  P.  Har- 
tigan,  J.  Gosling,  F.  Yarin,  E.  Geng- 
nagel. 

The  Hill  Top  Amusement  Co..  Co- 
lumbus, $100,000.  J.  W.  Dusenbury, 
J.  S.  Walten,  W.  J.  Dusenbury,  J.  F. 
Luft,  W.  S.  Fletcher. 

The  A.  Beesch  Real  Estate  Co.,  To- 
ledo, $25,000.    A.  Beesch,  E.  F.  Rhein, 

G.  Ohlinger,  E.  C.  Proehlich,  L.  R. 
Wichender. 

The  Lorain  Rochdale  Co.,  Lorain, 
$25,000.  (Gen.  Merchandise),  A. 
Nore,  J.  Hazzard,  U.  J.  Bauer  Jr.,  H. 
Kerr,  C.  W.  Maurath. 

The  Marietta  Foundry  &  Machine 
Co.,  Marietta,  $25,000.  R.  Ross,  0. 
Morgenstem,  C.  W.  Suder,  C.  Vam- 
vey,  C.  K.  Lanam,  F.  J.  Uhrhane,  J. 
F.  Schlumberger. 

The  Sackman  Steel  Stamp  Co., 
Cleveland,  $10,000.  M.  C.  Portman, 
R.  L.  Sackman,  P.  L.  Graham,  M.  R. 
Bumage,  R.  L.  Davis. 


The  Abraham  Chocolate  Co.,  Wapa- 
koneta,  $30,000.  S.  Abraham,  R.  P. 
Melching,  F.  Abraham,  J.  M.  Hurl- 
burt,  J.  B.  Miller. 

The  Timber  Securities  Co.,  Cleve- 
land, $10,000.  M.  Kaucheck,  L.  Bar- 
nes, J.  S.  Griffith,  H.  A.  Beers,  M.  K. 
Bidle. 

The  East  Hills  Coal  &  Supply  Co., 
Cincinnati,  $25,000.  R.  Rout,  W.  W. 
Austin,  L.  E.  Armentrout,  J.  C.  Hunt, 
R.  0.  Beatty,  N.  J.  Utter. 

The  Rocklin  Rubber  Co.,  Cincinnati, 
$100,000.  P.  J.  Rocklin,  H.  M.  Rock- 
lin, E.  B.  Corcoran,  W.  H.  Weber,  R. 
C.  Swing. 

The  Farmer's  Elevator  Co.,  Beaver- 
dam,  $30,000.  N.  I.  Cool,  E.  E.  Mc- 
Elwain,  C.  L.  Miller,  S.  H.  Vore,  A. 
N.  Joseph. 

Slaughter,  G.  K.  Smith,  H.  B.  Arnold, 
G.  H.  Dukes,  F.  H.  Game. 

The  Ann  jo  Co.,  (Const.  Work) 
Cleveland,  $50,000.    A.  E.  Koblitz,  A. 

The  Bailey  Run,  Sugar  Creek  & 
Athens  Railway  Co.,  Columbus,  $500,- 
000.  C.  C.  Cook,  G.  E.  Teterick,  R.  E. 
M.  Snyder,  W.  H.  Seagrace,  M.  L.  Mc- 
Cave,  R.  E.  Roehm 

The  Gauner-Callahan  Printing  Co., 
Urbana,  $50,000.  F.  C.  Gaumer,  D. 
W.  Callahan,  F.  Bentine,  L.  C.  Hovey, 
H.  W.  Houston. 

The  Craig  Beach  Co.,  Youngstown, 
$20,000.  W.  M.  McCartney,  J.  M.  Mc- 
Cartney, J.  M.  Reed,  W.  E.  Craig,  H. 
W  Yost 

The  Redfem  Realty  Co.,  Toledo, 
$100,00.  S.  Sanger,  G.  P.  Hahn.  C. 
A.  Lee,  M.  Siglow.  A.  D.  MacMillan. 

The  Leonard  Stent  Co.,  Toledo, 
$10,000.  (Trucking)  E.  Leonard,  F. 
K.  Denny,  F.  A.  Stent,  F.  L.  Mulhol- 
land,  C.  Hartmann. 

The  Modem  Household  Sales  Co., 
Cleveland,  $400,000.  E.  Younger,  L. 
M.  Sewell,  A.  J.  Pejsa,  H.  L.  Deibel, 
J.  M.  Elliott. 

The  Digest  Publishing  Co.,  Cleve- 
land, $1,250.  F.  Hubbell,  H.  B.  Lamb, 
F.  Gregg,  E.  J.  Lally,  J.  A.  Garfield. 

The  Lima  Printing  and  Ledger  Co., 
Lima,  $25,000.  W.  J.  Galvin,  J.  R. 
Games,  D.  H.  Buchanan,  L.  S.  Galvin, 
R.  K.  Kerr. 

The  Lucas  Candy  Co.,  Toledo  $10,- 
000.  W.  Klein,  H.  N.  Harris,  W.  Cady, 
Mrs.  Wm.  Klein,  S.  D.  Tucker. 

The  Bresnahan  Realty  &  Invest- 
ment Co.,  Columbus,  $10,000.  W.  P. 
Bresnahan,  J.  E.  Fox,  D.  R.  S.  Sul- 
livan, M.  M.  Casey,  E.  M.  Sullivan. 


PUBLIC  UTILITIES  COMMISSION 


No.  2004— In  the  Matter  of  the  Joint  Ai»pIication  of  The  Ohio  Fire 
Bricic  Company,  a  Corporation,  of  Oak  Hill,  Ohio  and  David  D. 
Davis,  for  Authority  to  Sell  and  Transfer  Said  Company's  Distrib- 
uting System  for  Electric  Lights  in  the  Village  of  Oak  Hill,  Ohio, 
to  Said  Davis. — Prayer  Granted. 


(Dated  May  25,  1920.) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  sworn  statements  and  exhibits  filed  in  connection 
therewith,  and  other  documentary  evidence  submitted,  that  the 
taking  of  oral  testimony  herein  is  unnecessary),  this  matter  came 
on  for  consideration  upon  the  joint  application  of  The  Ohio  Fire 
Brick  Company,  (a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  Ohio  for  certain  purposes,  among 
which  is  not  that  of  operating  a  public  utility),  the  present  owner 
and  operator  of  a  public  utility  property  furnishing  electrical  ser- 
vice to  the  public  at  Oak  Hill,  Jackson  County,  Ohio,  and  one  David 
D.  Davis  of  said  Oak  Hill,  Ohio,  asking  the  consent  to  and  approval, 
by  this  Commission,  of  the  sale,  by  said  The  Ohio  Fire  Brick  Com- 
pany, and  the  purchase  by  said  David  D.  Davis,  of  the  electrical 
distributing  system  at  Oak  Hill,  Ohio,  together  with  the  public 
utility  business  and  all  rights  appurtenant  thereto: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  an  inquiry  thereupon, 
and  for  the  purposes  of  this  proceeding,  that  the  public  will,  upon 
such  sale  and  purchase  of  said  public  utility  property  and  business, 
be  furnished  adequate  service  for  a  reasonable  and  just  rate  or 
charge  therefore,  and  is  satisfied  that  consent  and  authority  for 
such  sale  and  purchase  of  said  property  and  business  should  be 
granted.    It  is  therefore, 

Ordered,  That  said  The  Ohio  Fire  Brick  Company  be,  and 
hereby  it  is  authorized  to  sell  and  convey  to  David  D.  Davis,  the 
electric  distribution  system  in  the  Village  of  Oak  Hill,  Jackson 
County,  Ohio,  togethier  with  its  public  utility  business  therewith 
prosecuted;  and  the  said  David  D.  Davis  hereby  is  authorized  to 
purchase  and  acquire  the  aforesaid  property  and  business,  and  to 
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pay  therefor  the  agreed  consideration  of  seven  hundred  dollars. 
It  is  further 

• 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  Ciommission  schedules 
providing  for  their  respective  withdrawal  from  an  inauguration  of 
service  within  the  territory  now  served  by  means  of  said  property, 

It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent t6  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
rates  and  service,  or  the  approval  of  the  aforesaid  consideration,  be 
binding  upon  this  Commission  in  any  future  proceeding  involving 
the  subjects  of  rates  or  service. 


Advanced  Utility  Rate  Proceeding  No.  7. — In  the  Matter  of  the  In- 
crease of  Rates  for  Electric  Current  by  The  Western  Ohio  Rail- 
way Company. 


(Dated  May  28,  1920.) 

This  day  this  matter  came  on  for  consideration  upon  the  peti- 
tioli  of  The  Western  Ohio  Railway  Company  for  an  order  of  this 
Commission  prescribing  a  less  time  as  to  notice  and  authorizing  the 
publication  of  a  notice  of  increase  in  its  rates  for  electrical  energy 
for  power  service  for  one  week,  instead  of  three  consecutive  weeks, 
as  in  Section  614-20  (General  Code  of  Ohio)  provided: 

And  it  appearing  that  the  electric  power  rates  of  said  com- 
I>any  are  based  upon  the  price  of  coal  used;  that  increases  neces- 
sitated by  reason  of  increase  in  the  price  of  coal  so  used  are  well 
understood  by  the  consumers  using  such  service,  were  fully  agreed 
to  by  them  at  the  time  of  the  equipment  of  applicant's  instrument- 
alities used  in  furnishing  said  consumers,  and  that  such  increases 
do  not  yield  the  applicant  a  greater  net  income  for  each  unit  of 
applicant's  said  service,  that  the  price  of  coal  used  for  said  pur- 
pose fluctuates  from  month  to  month,  requiring  frequent  filing  of 
new  schedules,  and  that  the  publication  of  notice  of  the  filing  of 
new  schedules,  as  provided  by  said  Section  614-20  (G.  C.  of  O.)  for 
three  consecutive  weeks  will  entail  unnecessary  expense  and  labor, 
the  Commission  is  satisfied  that  the  publication  of  notices  of  such 
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increases  in  said  rates  of  said  company  for  one  week  wilt  give  suf- 
ficient notice  thereof  to  applicant's  patrons.    It  is,  therefore, 

Ordered,  That  The  Western  Ohio  Railway  Company  be,  and 
hereby  it  is  authorized  to  confine  the  publication  of  the  notice  of 
the  filing  of  schedules  effecting  an  increase  in  its  power  rates  to 
one  week  so  long  as  its  rates  for  such  service,  with  the  consent  of 
its  consumers,  shall  be  based  upon  the  price  of  the  coal  used. 


No.  1998 — ^In  the  Matter  of  the  Afiplication  of  The  Ohio  Service 
Company  for  Authority  to  Issue  Its  First  Mortgage  Six  Per  Cent. 
Sinking  Fund  Gold  Bonds,  for  the  Amount  of  Six  Hundred  Thou- 
sand Dollars  ($(500,000.00)  and  its  Preferred  Capital  Stock  in  an 
Amount  of  Three  Hundred  Forty-six  Thousand,  Seven  Hundred 
Dollars  ($346,700.00).— Prayer  Granted. 


(Dated  May  27,  1920.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard,  and  was  heard  upon  the  application  of  The 
Ohio  Service  Company,  (a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ohio),  asking  the 
consent  and  authority  of  this  Commission  to  issue  First  Mortgage, 
six  per  cent.  Sinking  Fund  Grold  Bonds  of  the  principal  sum  of 
$600,000.00  and  six  per  cent,  preferred  capital  stock  of  the  par 
value  of  $346,700.00,  the  proceeds  arising  from  the  sale  thereof  to 
be  used  to  reimburse  applicant's  treasury  for  the  sum  of  $165,- 
842.88  (not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness)  expended  therefrom,  for  capital  pur- 
poses, in  the  calendar  year  1919,  and  to  provide  for  the  payment  of 
the  cost  of  other  additions,  extensions  and  improvements  to  appli- 
cant's plant,  now  under  way  or  in  contemplation,  the  cost  of  which 
has  been  e&timated  at  the  sum  of  $574,182.62. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 

premises,  the  Commission  finds  from  the  pleadings  and  exhibits 

filed  herein,  the  evidence  offered  upon  the  hearing  hereof  and  its 

independent  investigation  and  inquiry  herein : 

(1)  That,  within  the  calendar  year  1918,  the  applicant 
actually  expended  from  its  treasury  for  the  construction,  com- 
pletion, extension  and  improvement  of  its  facilities,  the  sum 
of  $165,8^.38,  none  of  which  was  procured  by  the  issue  of 
stock  bonds,  notes  ^  or  other  evidences  of  indebtedness,  but 
$18,618.51  of  which  represents  advances,  as  yet  unrefunded 
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by  the  applicant's  customers  for  installation  of  service  con- 
nections, etc.,  under  a  schedule  of  the  applicant  which  provides 
for  the  refunding  of  such  advances ; 

(2)  That  the  applicant  now  has  actually  in  course  of 
construction  or  in  contemplation,  other  additions,  extensions 
and  improvements  to  its  facilities,  the  cost  of  which  has  been 
conservatively  estimated  at  the  sum  of  ^574,182.62; 

(3)  That  the  issue  of  applicant's  said  First  Mortgage 
Bonds  of  the  principal  sum  of  $600,000.00  and  its  said  preferred 
capital  stock  of  the  par  value  of  $321,900.00  is  reasonably  re- 
quired and  the  money  tq^  be  procured  thereby  necessary  for 
the  reimbursement  of  applicant's  treasury  for  $147,223.87  of 
the  aforesaid  uncapitalized  capital  expenditures  therefrom 
and  to  provide  for  the  aforesaid  $574,182.62  additions,  exten- 
sions and  improvements  to  plant  and  facilities,  and  hereafter, 
when  and  as  said  sum  of  $18,618.51  shall  have  been  refunded 
to  applicant's  customers,  the  issue  of  its  said  preferred  capi- 
tal stock  of  the  additional  par  value  of  $24,800.00  will  be 
reasonably  required  and  the  money  to  be  procured  thereby 
necessary  for  the  reimbursement  of  its  treasury  for  said  fur- 
ther uncapitalized,  capital  expenditures  therefrom; 

(4)  That,  the  applicant  now  having  bonds  issued  and 
outstanding  in  excess  of  its  issued  and  outstanding  capital 
stock,  the  issue  of  said  First  Mortgage  Bonds  in  excess  of 
applicant's  issued  and  outstanding  capital  stock,  and  the  ex- 
penditure of  the  proceeds  thereof,  as  such  excess,  should  be 
specifically  consented  to,  authorized  and  approved,  and 

(5)  That,  under  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  a 
fair  price  to  be  realized  from  the  sale  of  said  preferred  capi- 
tal stock  will  be  seventy-five  percentum  of  the  par  value  there- 
of, and  from  the  sale  of  said  bonds,  eighty  percentum  of  the 
par  value  thereof, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  said  preferred  capital  stock  and  bonds,  as  in 
said  finding  number  three  set  forth,  should  be  granted.  It  is  there- 
fore, 

Ordered,  That  said  The  Ohio  Service  Company  be,  and  hereby 
it  is  authorized  now  to  issue  its  six  per  cent,  preferred  capital  stock 
of  the  par  value  of  three  hundred  and  twenty-one  thousand,  nine 
dundred  dollars  ($321,900.00)  and  its  First  Mortgage,  six  per  cent. 
Sinking  Fund  Gold  Bonds  of  the  principal  sum  of  six  hundred  thou- 
sand dollars  ($600,000.00),  and,  hereafter,  when  and  as  it  shall  have 
refunded  to  its  consumers  advancing  the  same,  the  sum  of  $18,- 
618.51,  its  said  preferred  capital  stock  of  the  par  value  of  twenty- 
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four  thousand,  eig\it  hundred  dollars  ($24,800.00),  and  that  said 
preferred  capital  stock  and  said  bonds  be  sold  for  the  highest  price 
obtainable,  but  not  less  than  seventy-five  (75)  percentum  of  the 
par  value  of  said  preferred  capital  stock,  or  less  than  eighty  (80) 
percentum  of  the  par  value  of  said  bonds.    It  is  further 

Ordered,  That  any  discounts  arising  from  the  sale  of  said  pre- 
ferred capital  stock  and/or  said  bonds  for  less  than  the  par  value 
thereof,  be  amortized  and/or  extinguished  pursuant  to  the  rules 
and  regulations  heretofore  prescribed  by  this  Commission.  It  is 
further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
Issued  and  outstanding  capital  stock,  and  the  expenditure  of  the 
proceeds  of  said  bonds  as  such  excess  as  hereinafter  provided,  be, 
and  hereby  they  specifically  are  consented  to,  authorized  and  ap- 
proved.   It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
and  said  $321,900.00,  par  value,  of  said  preferred  capital  stock,  be 
devoted  to  and  usied  for  the  following  purposes,  and  no  others, 
to-wit: 

(a)  The  reimbursement  of  applicant's  treasury  for  the 
aforesaid  $147,223.87  (not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,,  nor  advanced 
by  consumers)  expended  therefrom,  for  capital  purposes, 
within  the  calendar  year  1919 ; 

(b)  The  payment  of  the  cost  of  completing  the  work 
now  under  way  and  in  contemplation  in  connection  with  the 
provision  of  other  additions,  extensions  and  improvements  to 
applicant's  facilities,  of  the  estimated  cost  of  $574,182.62. 

It  is  further 

Ordered,  That  the  proceeds  of  said  preferred  capital  stock,  of 
the  additional  par  value  of  $24,800.00,  when  and  as  the  same  shall 
be  issued  to  reimburse  applicant's  treasury  for  the  sums,  hereto- 
fore .advanced  by  consumers  and  invested  in  additions  to  appli- 
cant's facilities  not  heretofore  or  herein  authorized  to  be  capital- 
ized, of  the  sum  of  $18,618.51,  and  for  no  other  purpose  whatsoever. 
It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
bonds  and  preferred  capital  stock,  and  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 
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Advanced  UtUity  Rate  Proceeding  No  8. — In  the  Matter  of  the  Pe- 
tition of  Central  Union  Telephone  Company  for  Authority  to 
Make  its  Schedule  of  Increased  Rates,  Joint  Rates,  Tolls,  Classi- 
ficatiim.  Charges  and  Rentals  for  Service  in  Connection  with  ita 
Port  Clinton,  Ohio,  Exchange  Effective  Upon  Publication  of  No- 
tice Less  than  Once  Each  Week  for  Three  Consecutive  Weeks 
Before  the  Effective  Date  Thereof. 


(Dated  June  1,  1920.) 

This  day  came  the  Central  Union  Telephone  Company,  and,  by 
its  application  and  two  verified  statements  filed  in  connection  there- 
with represented  and  showed  to  the  Commission: 

(1)  That,  as  of  May  first,  1920,  it  filed  with  this  Com- 
mission a  new  schedule  of  rates,  charges,  tolls  and  rentals  for 
local  exchange  service  at  Port  Clinton,  Ohio,  to  become  effec- 
tive June  first,  1920,  said  schedule  being  designated  P.  U.  C. 
0.  No.  1,  Original  sheets  1  and  2 ; 

(2)  That  thereupon,  by  its  local  Manager,  one  M.  J. 
McCabe,  it  arranged  for  the  publication  upon  may  seventh, 
fourteenth  and  twenty-first,  1920,  of  a  proper  notice  of  the 
filing  of  such  schedule  in  the  columns  of  the  Ottawa  County 
Republican,  a  weekly  newspaper  published  at  Port  Clinton, 
Ohio; 

(3)  That  no  daily  newspaper  is  published  in  said  Village 
of  Port  Clinton,  Ohio,  and  that,  by  reason  thereof,  should  a 
notice  intended  for  publication  in  consecutive  weekly  issues 
be  omitted  from  one  issue,  it  is  impossible  to  secure  another 
insertion  of  such  notice  during  the  week  when  omitted ;  and 

(4)  That  by  oversight,  upon  the  admission  of  the  pub- 
lisher of  said  Ottawa  County  Republican,  said  notice  was 
omitted  from  the  issue  for  May  fourteenth,  whereupon  the 
said  M.  J.  McCabe  called  the  attention  of  said  publisher  to 
said  omission  of  such  notice  and  directed  that  it  be  carried 
in  the  issue  of  said  newspaper  for  May  twenty-first  and  twen- 
ty-eight, respectively,  but,  again,  through  the  acknowledged 
neglect  of  said  publisher,  said  notice  was  omitted  from  the 
issue  of  May  twenty-first,  but  was  carried  in  the  issue  of  said 
newspaper  for  May  twenty-eight,  1920, 

and  petitioned  this  Commission  to  accept  such  publication  of  said 

notices  as  a  sufficient  compliance  with  the  provisions  of  law  and  to 
permit  said  schedule,  P.  U.  C.  O.  No.  1,  Original  Sheet  1  and  2,  to 
become  effective  upon  June  first,  1920,  as  originally  published. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  the  publisher  of  said  Ottawa  County  Republican  hav- 
ing assumed  full  responsibility  for  failure  to  publish  said  notice 
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once  each  week  for  three  consecutive  weeks,  and  the  same  having 
been  twice  published,  the  Commission  is  satisfied  that  the  public 
has  been  fully  advised  of  the  filing  of  said  schedule  and  that  the 
same  should  be  permitted  to  become  effective  as  proiwsed,  with 
the  notice  which  has  been  given.    It  is,  therefore. 

Ordered,  That  said  publication  of  notice  be  approved  and  the 
schedule,  P.  U.  C.  0.  No.  1,  Original  Sheets  1  and  2,  covering  ser- 
vice of  Central  Union  Telephone  Company  at  Port  Clinton,  Ohio, 
filed  with  this  Commission  May  first,  1920,  to  become  effective 
June  first,  1920  be  and  hereby  it  is  permitted  to  become  effective 
as  filed. 

No.  1965 — ^Lyle  Daugherty,  Complainant,  vs.  The  Peoples  Tele- 
phone Company;  Defendant. 


(Dated  May  21,  1920.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
introduced  at  the  hearing  thereupon,  and  the  argument  of  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds : 

(1)  That  the  schedule  of  said  The  People's  Telephone 
Company,  now  on  file  with  this  Commission,  carries  the  pro- 
visions: "Farmers'  companies  of  not  less  than  ten  subscrib- 
ers, owning  telephones  and  maintaining  lines  to  this  com- 
pany's switchboard — $5  per  year  for  this  service,"  without  de^ 
fining  the  territory  in  which  such  farmers'  lines  may  be  or- 
ganized and  so  served.     And 

(2)  That  the  defendant  company  is  and  has  been  violat- 
ing the  provision  of  said  schedule,  in  that  it  is  serving  farm- 
ers' lines  having  less  than  ten  subscribers,  at  said  rate,  and, 
also,  is  serving  other  subscribers  within  said  territory  at  said 
rate  who  are  not  connected  with  farmers'  lines  having  ten  sub- 
scribers. 

It  is  therefore. 

Ordered,  That  said  The  Peoples  Telephone  Company  be,  and 
hereby  it  is  notified,  directed  and  required  forthwith  to  cease  to 
discriminate  between  its  subscribers ;  to  furnish  service  to  all  sub- 
scribers in  accordance  with  its  schedule  now  on  file  With  this  com- 
mission, and  to  so  reform  its  schedule  as  to  definitely  define  the 
territory  in  which  farmers'  lines  will  be  served  at  the  rate  of  $5.00 
per  annum,  and  prescribe  a  minimum  number  of  subscribers  for 
such  lines  so  to  be  served  at  such  rate. 
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Under  Section  12968  G.  C.  a  Minor  Under  14,  May  not  be  Employed 
at  all  About  a  Theater,  Moving  Picture  Show  or  Other  Place  of 
Amusement. — Under  Section  12993  6.  C.  Boys  Under  15  and 
Girls  Under  16,  are  Prohibited  from  Being  Employed  in  a  Place 
of  Amusement,  Whether  Public  Schools  are  in  Session  or  not  and 
Under  Section  12994  G.  C.  a  Boy  Under  16  and  a  Girl  Under  18, 
May  not  be  Employed  in  a  Place  of  Amusement  Without  an  Age 
and  Schooling  Certificate  Provided  by  Law  in  Section  7766  G. 
C— Under  Section  13007-3  G.  C,  a  Boy  Under  16  or  a  Girl  Under 
18,  is  Prohibited  From  Being  Employed  in  a  Theater  or  Other 
Place  of  Amusement,  Except  on  the  Stage  Thereof  When  not 
Otherwise  Prohibited  by  Law,  Which  Refers  to  the  Age  and 
Schooling  Certificate. 


No.  1268— (Opinion  Dated  May  22,  1920.) 

Industrial  Commission  of  Ohio,  Columbus,  Ohio.  ! 

Gentlemen:     Acknowledgment  is  made  of  your  letter  of  re^  \ 

cent  date  and  enclosures  therewith  submitting  a  request  for  the  ! 

opinion  of  this  department,  as  follows,  to- wit: 

"We  are  submitting  for  your  opinion  copies  of  letters 
from  the  Juvenile  Protective  Association  of  Cincinnati,  with 
reference  to  the  interpretation  and  enforcement  of  Sections 
12968,  12993  and  13007-3  of  the  General  Code,  as  they  apply 
to  minors  employed  in  connection  with  a  moving  picture  ex- 
hibition or  performance  in  a  theater  or  place  of  amusement. 

Section  12968  G.  C.  provides : 

"Whoever  takes,  receives,  hires,  employes,  uses,  exhibts, 
sells,  apprentices,  gives  away,  lets  out  or  other  wise  disposes 
of  a  child,  under  the  age  of  fourteen  years  for  or  in  the  voca- 
tion, occupation,  service  or  purpose  of  singing,  playing  on 
musical  instruments,  rope  or  wire  walking,  dancing,  taking  any 
part  in,  or  appearing  in  connection  with  a  moving  picture  ex- 
hibition or  performance  given  in  a  theatre  or  place  of  public 
amusement,  begging  or  peddling  or  as  a  gymnast,  contor- 
tionist, rider  or  acrobat,  or  for  an  obscene,  indecent  or  im- 
moral, exhibition  or  practice,  or  for  or  in  a  business  exhibi- 
tion or  vocation  injurious  to  the  health  or  dangerous  to  the 
life  or  limb  of  such  child  or  causes,  procures  or  encourages 
such  child  to  engage  therein,  or  causes  or  permits  such  child 
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to  suffer  or  inflicts  upon  it  unjustifiable  physical  pain  or 
mental  suffering,  or  has  such  child  in  custody  for  any  of  such 
purposes,  shall  be  fined  not  more  than  two  hundred  dollars  or 
imprisoned  not  more  than  six  months,  or  both." 

This  appears  to  be  the  only  criminal  statute  that  directly  deals 
with  the  employment  of  children  under  fourteen  years  of  age  in 
shows,  theatres,  etc.  It  prohibits  the  employment  of  children 
under  the  age  of  fourteen  in  various  vocations  or  occupations 
therein  named,  among  which  is  the  following:  "or  appearing  in 
connection  with  a  moving  picture  exhibition  or  performance  given 
in  a  theatre  or  place  of  public  amusement"  concerning  which  your 
question  is  asked.  The  language  of  the  statute  is  clear  and  pre- 
sents no  difficulty  in  interpretation.  No  distinction  is  made  as  to 
sex.  The  phrase  is  "a  child  under  the  age  of  fourteen"  and  the 
language  of  the  statute  is  prohibitive  and  not  permissive.  No 
child  under  fourteen  may  be  so  employed.  Between  the  ages  of 
fourteen  and  fifteen  if  a  boy  and  between  the  ages  of  fourteen  and 
sixteen  if  a  girl,  a  minor  may  not  be  employed  in  (1)  a  place  of. 
amusement  and  (2)  in  any  theatre  or  other  place  of  amusement  for 
reasons  that  appear  in  the  discussion  which  follows. 

Other  statutes  deal  with  the  employment  of  minors  beyond 
the  age  of  fourteen.  At  various  times  these  have  been  construed 
in  the  opinions  of  this  department,  but  at  no  time  has  the  exact 
question  you  raise  been  discussed.  For  your  convenience  you  are 
referred  to  the  following  opinions  of  the  Attorney  General;  1913 
Vol.  I,  p.  938;  1914  Vol.  I,  p.  98,  and  831,  1915  Vol.  Ill,  p.  2201; 
1917  Vol.  II,  p.  1762. 

Section  12993  G.  C.  says  that 

"No  male  child  under  fifteen  years  or  female  child  under 
sixteen  years  of  age  shall  be  employed,  permitted  or  suffered 
to  work  in,  about  or  in  connection  with  any  *  *  *  (19)  place 
of  amusement  *  *  *  " 

This  section  further  makes  it  unlawful  for  any  child  under  fif- 
teen years  of  age  to  be  employed  at  any  time  during  the  hours  the 
public  schools  are  in  session  in  any  of  the  twenty-five  employments 
enumerated  therein,  among  which  is  (19)  place  of  amusement,  and 
Section  12994  further  requires  that  in  the  employments  mentioned 
in  Section  12993  an  age  and  schooling  certificate  shall  be  first  ob- 
tained. An  age  and  schooling  certificate  may  be  issued  to  a  boy 
over  the  age  of  fifteen  and  to  a  girl  over  the  age  of  sixteen  on  the 
conditions  imposed  by  law  found  in  Section  7766  G.  C.    So  that  a 
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boy  must  be  over  fifteen  and  a  giri  over  sixteen  and  have  an  age 
and  schooling  certificate  to  be  legally  employed  in  "a  place  of 
amusement/' 

In  Section  13007-3  G.  C.  certain  occupations,  sixteen  in  num- 
ber, are  set  down  that  are  thought  to  require  a  greater  degree  of 
maturity  and  for  that  reason  the  law  specifies  minors  to  be  of 
greater  age  than  those  in  Section  12993  if  so  employed;  that  is, 
over  eighteen  with  no  distinction  as  to  sex,  except  in  the  last 
clause  thereof  (16)  which  says:  * 

•'nor  any  boy  under  sixteen  or  girl  under  eighteen  in  any 
theatre  or  other  place  of  amusement,  except  on  the  stage 
thereof  when  not  otherwise  prohibited  by  law." 

The  difficulty  in  the  construction  of  the  sections  of  the  stat- 
utes herein  discussed  comes  in  determining  when  employment  on 
the  stage  of  a  theatre  or  place  of  amusement  is  otherwise  pro- 
hibited by  law. 

Section  12968  excludes  all  minors  under  fourteen  and  offers 
no  difficulty. 

Sections  12993  and  12994  G.  C.  require  that  a  boy  must  be 
over  fifteen  and  a  girl  over  sixteen  years  of  age  and  have  the  ed- 
ucational qualifications  necessary  to  secure  and  have  secured  an 
age  and  schooling  certificate  to  be  employed  in  a  place  of  amuse- 
ment; that  is,  no  boy  under  sixteen  or  girl  under  eighteen,  not 
having  an  age  and  schooling  certificate,  is  permitted  to  be  employed 
in  a  place  of  amusement.  The  second  paragraph  of  Section  12993 
G.  C,  forbid  employment  of  any  minor  under  fifteen  in  any  busi- 
ness whatever  not  named  in  the  first  paragraph  thereof  during 
the  hours  the  public  schools  are  in  session.  So  that  a  minor,  if  a  boy 
between  the  ages  of  fifteen  and  sixteen,  and  if  a  girl  between  the 
ages  of  sixteen  and  eighteen,  may  be  employed  on  the^  stage  of  a 
theatre  or  place  of  amusement  provided  an  age  and  schooling 
certificate  has  been  secured  by  him  or  her  or  obtained  for  them  by 
such  employer. 

In  Kutz  vs.  Acklin  Stamping  Co.,  8  Ohio  App.  Rep.  70,  citing 
Section  12975  G.  C,  the  court  said: 

"He  (an  employer)  is  prohibited  by  statute  from  em- 
ploying minors  under  sixteen  years  of  age  before  exacting 
from  the  minor  the  age  and  schooling  certificate  provided  by 
law." 

And  further: 

"And  by  virtue  of  Section  12994  an  employer  is  not  only 
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prohibited  from  employing  a  minor  in  any  of  the  occupations 
described  in  Section  12993,  but  is  also  prohibited  from  per- 
mitting a  minor  under  sixteen  years  of  age  to  work  in  con- 
nection with  any  of  these  vocations  unless  such  employer  has 
first  procured  from  the  prox)er  authorities  the  age  and  school- 
ing certificate  provided  by  law." 

Also : 

"It  will  be  observed  by  consulting  99  Ohio  Laws,  page  30, 
that  it  was  the  intention  of  the  legislature  to  pass  this  act 
to  provide  *  *  ♦  and  also  to  make  the  minor  labor  law  con- 
form with  our  compulsory  education  law.  *  *  ♦  " 

The  compulsory  education  law  provides  that  no  boy  under 
sixteen  and  no  girl  under  eighteen  years  of  age  shall  be  employed 
or  be  in  the  employment  of  any  person  during  the  school  term 
unless  a  certificate  is  furnished.  See  Sections  13007-11  as  amended 
108  0.  L.,  Part  1,  p.  532. 

It  cannot  be  argued  with  much  force  that  a  moving  picture 
exhibition  is  not  comprehended  in  the  term  "place  of  amusement" 
found  in  Section  12993,  or  the  phrase  "in  any  theatre  or  other 
place  of  amusement"  found  in  Section  13007-3  G.  C. 

In  38  Cyc.  page  258,  the  power  to  regulate  places  of  amuse- 
ment and  shows  extends  to  moving  pictures. 

The  United  States  Supreme  Court  held  in  Kalem  Co.  vs.  Har- 
per, 22  U.  S.  55-56  that  a  moving  picture  was  a  di'amatic  produc- 
tion. 

In  the  construction  of  a  lease  in  Candler  vs.  Georgia  Theatre 
Co.,  L.R.A.  1918-F,  page  389,  the  court  says: 

"The  word  'theatre'  in  1908  did  not  include  a  moving 
picture  show,  but  in  1915,  the  date  of  the  renewal  of  the  lease, 
perhaps  included  a  moving  picture  show." 

There  are  no  Ohio  cases  directly  in  point,  but  in  22  0.  C.  C. 
(n.  s.)  417,  it  was  held  that  a  dancing  pavilion  is  a  place  of  accom- 
modation and  amusement. 

As  stated  in  Parker  vs.  State,  69  O.  S.  74 : 

"We  are  quite  aware  that  the  rule  of  law  and  of  this 
court  is  that  a  statute  defining  an  offense  is  not  to  be  ex- 
tended by  construction  to  persons  not  within  its  descriptive 
terms,  yet  it  is  just  as  well  settled  that  penal  provisions  are 
to  be  fairly  construed  according  to  the  expressed  legislative 
intent,  and  mere  verbal  nicety,  or  forced  construction,  is  not 
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to  be  resorted  to  in  order  to  exonerate  persons  plainly  within 
the  terms  of  the  statute." 

Then,  again,  in  Conrad  vs.  State,  75  0.  S.,  52 : 

"The  rule  as  to  strict  construction  of  penal  statues  does 
not  require  us  to  go  so  far  as  to  defeat  the  purpose  of  the 
statute  by  a  technical  application  of  the  rule." 

And  State  vs.  Cleveland,  83  0.  S.,  61 : 

"A  statute  may  include  by  inference  a  case  not  originally 
contemplated  when  it  deals  with  a  genus  within  which  a  new 
species  is  brought" 

Since  Sections  12968,  12993,  12994  and  13307-3  and  Sections 
7763,  7765  and  7766  of  the  compulsory  education  law  were  all 
amended  at  the  same  time  in  the  same  act  found  in  103  O.  L.  at 
page  864,  they  must  be  construed  reasonably  and  so  as  to  give  them 
effect. 

When  the  facts  are  such  to  warrant  it,  a  proper  affidavit 
based  on  any  of  the  sections  about  which  you  inquire  should  be 
sufficient  to  enforce  the  law  against  one  who  employs  minors  in 
moving  picture  shows,  theatres  or  other  places  of  amusement. 

Our  conclusion  is  that  under  Section  12968  a  minor  under 
fourteen  may  not  be  employed  at  all  about  a  theatre,  moving  pic- 
ture show  or  other  place  of  amusement. 

Under  Section  12993  boys  under  fifteen  and  girls  under  six- 
teen are  prohibited  from  being  employed  in  a  place  of  amusement 
whether  the  public  schools  are  in  session  or  not,  and  under  Sec- 
tion 12994  a  boy  under  sixteen  and  a  girl  under  eighteen  may  not 
he  employed  in  a  place  of  amusement  without  an  age  and  schooling 
certificate  provided  by  law  in  Section  7766  G.  C,  which  requires  a 
boy  to  be  over  fifteen  and  a  girl  to  be  over  sixteen  and  have  cer- 
tain educational  qualifications  in  order  to  be  able  to  secure  such 
certificate. 

Under  Section  13007-3  a  boy  under  sixteen  or  a  girl  under 
eighteen  is  prohibited  from  being  employed  in  a  theatre  or  other 
place  of  amusement  except  on  the  stage  thereof  when  not  other- 
wise prohibited  by  law,  and  the  phrase  "when  not  otherwise  pro- 
hibited  by  law"  refers  to  the  age  and  schooling  certificate  pro- 
vided by  law  as  a  condition  precedent  to  such  employment. 
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Pawnbrokers  Who  Have  Not  Obtained  a  Municipal  License  Under 
Sections  6337  to  6346  Inclusive,  of  the  General  Code,  are  Subject 
to  the  Provisions  of  the^  Chattel  Loan  Act  and  to  the  Jurisdiction 
of  the  Commissioner  of  Securities  Provided  They  Make  Loans 
on  the  Pledcres  of  Chattel  or  Personal  Property  and  They  Charge 
a  Rate  of  Interest  in  Excess  of  Eight  Per  Centum  Per  Annum 
Including  all  Charges.  But  Pawnbrcriiers  Who  Have  Obtained  a 
Municipal  License  Under  Said  Sections,  and  Those  Who  Have  not 
Obtained  a  Municipal  License,  but  Whose  Charge  or  Rate  of  in- 
terest Does  not  Exceed  Eight  Per  Centum  Per  Annum  Including 
All  Charges  are  not  Subject  to  That  act  and  Jurisdiction. 


.   No.  1160— (Opinion  Dated  April  16,  1920.) 

Department  of  Securities,  Columbus,  Ohio. 

Gentlemen:  Your  letter  of  recent  date  inquiring  whether 
pawnbrokers  who  loan  money  at  a  charge  or  rate  of  interest  in  ex- 
cess of  eight  per  cent,  per  annum  are  subject  to  the  jurisdiction  of 
the  Commissioner  of  Securities,  was  duly  received. 

A  pawnbroker  is  defined  by  Section  6338  G.  C.  to  be  one  who 
lends  money  on  deposit  or  pledges  of  personal  property,  etc.,  and 
hence  is  engaged  in  one  of  the  lines  of  business  mentioned  in  Sec- 
tions 6346-1  et  seq.  G.  C,  commonly  called  the  chattel  loan  act. ' 
He  is,  therefore,  subject  to  the  provisions  of  that  act  and  the  juris- 
diction of  the  Commissioner  of  Securities,  unless  he  comes  within 
the  class  of  pawnbrokers,  exempted  or  excluded  from  its  provisions. 

Section  6346-1  G.  C.  provides,  among  other  things  that: 

"It  shall  be  unlawful  for  any  person,  *  *  to  engage, 
or  continue,  in  the  business  of  making  loans  ♦  *  *  upon 
the  *  *  *  pledge  of  chattels  or  personal  property  of  any 
kind,  *  *  *  at  a  charge  or  rate  of  interest  in  excess  of 
eight  percentum  per  annum,  including  all  charges,  without 
first  having  obtained  a  license  so  to  do  from  the  commissioner 
of  securities",  etc. 

Section  6346-5  G.  C,  which  also  is  one  of  the  sections  of  the 

chattel  loan  act,  after  prescribing  for  licenses  certain  maximum 

charges  (including  interest),  further  provides  that: 

"Nothing  in  this  act  shall  apply  to  pawnbrokers  who  de- 
tain a  municipal  license  as  provided  in  Sections  6337  to  6346, 
inclusive,  of  the  General  Code,  or  to  national  banks  or  to  state 
banks  or  any  person,  partnership,  association  or  corporation 
whose  business  now  comes  under  the  supervision  of  the  super- 
intend^it  of  banks." 
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It  will  thus  be  seen  that  pawnbrokers  who  have  not  obtained 
a  municipal  license  under  section  6337  to  6346,  inclusive  of  the 
General  Code,  are  subject  to  the  provisions  of  the  chattel  loan  act 
and  to  the  jurisdiction  of  the  Commissioner  of  Securities,  pro- 
vided they  make  loans  upon  the  pled^re  of  chattels  or  personal 
property  at  a  charge  or  rate  of  interest  in  excess  of  eight  per 
centum,  including  all  charges ;  but  that  pawnbrokers  (a)  who  have 
obtained  a  municipal  license  under  sections  6337  to  6346,  inclusive 
of  the  Geners^l  Code,  and  (b)  those  who  have  not  obtained  a  muni* 
cipal  license,  but  whose  charge  or  rate  of  interest  does  not  exceed 
eight  percentum  per  annum,  including  all  charges,  are  not  subject 
to  that  act  and  jurisdiction. 

In  view  of  the  foregoing,  and  since  your  department  has  no 
jurisdiction  over  pawnbrokers  who  have  obtained  a  municipal 
license  as  provided  in  sections  6337  to^  6346,  inclusive,  of  the  Gen- 
eral Code,  your  other  question  as  to  the  amount  of  interest  that 
may  be  exacted  by  a  pawnbroker  licensed  by  a  municipality  under 
those  sections  apparently  becomes  immaterial  so  far  as  your  de- 
partment is  now  concerned,  and  will  be  reserved  for  future  consid- 
eration. 

The  Meaning  of  the  Words  ''Said  Capital"  Used  in  Section 
8728-6  6.  C.  is  the  Amount  of  Common  Capital  Stated  in  the 
Certificate  of  Reorganization  of  the  Corporation  as  That  With 
Which  the  Reorganized  Company  will  Begin  to  Carry  on  Busi- 
ness and  not  the  Amount  Arrived  at  by  Adding  Together  the 
Amount  of  the  Company's  Preferred  Capital  Stock  and  the 
Amount  of  Stated  Common  Business  Capital  Referred  to  in  Para- 
graph ''B"  of  Section  8728-1  G.  C.  and  Paragraph  7  of  Sectim 
8728-5,  G.  C. 


No.   1267— (Opinion  Dated  May  22,  1920.) 

The  Department  of  Securities,  Columbus  Ohio. 

Gentlemen :     Your  letter  of  recent  date  calfing  attention  to 
Section  8728-6  G.  C.  of  non-par  value  stock  act,  and  inquiring 

"Whether  said  section  wherein  the  Commissioner  of  Se- 
curities, before  entering  his  approval  of  the  proposed  reorgan- 
ization of  a  corporation  under  said  act,  where  the  amount  of 
common  capital  under  the  reorganization  is  less  than  the  total 
amount  of  the  par  value  of  the  previously  issued  and  outstand- 
ing common  capital  stock,  must  find  that  the  amount  of  capital 
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required  is  in  excess  of  the  debts  and  liabilities,  has  reference 
to  the  amount  of  common  capital  stated  in  the  Certificate  of 
Reorganization  or  to  the  combined  capitalization  of  the  com- 
pany made  up  of  both  the  preferred  stock  and  the  common  cap- 
ital." 

was  duly  received. 

The  particular  section  of  the  non-par  value  stock  act  author- 
izing the  reorganization  of  corporations  is  Section  8726-5  G.  C., 
which  provides  that  the  certificate  of  reorganization  shall,  among 
other  things,  state  "the  amount  of  common  capital  with  which  the 
reorganized  corporation  will  begin  to  carry  on  business,  which  shall 
be  in  all  respects  as  required  by  subdivision  *b'  of  Section  5626-1." 

Turning  now  to  subdivision  "b"  of  Section  6726-1  G.  C,  which, 
by  reference,  is  made  part  of  Section  8628-5  G.  C.,  the  requirement 
is  found  that  "The  amount  of  common  capital  with  which  the 
corporation  will  begin  to  carry  on  business,  which  shall  be  not  less 
than  $500.00,"  must  be  set  forth  in  the  articles  of  incorporation  of 
companies  incorporated  under  the  act. 

Section  8728-6  G.  C.,  to  which  you  have  directed  attention, 
reads  as  follows : 

"If  the  amount  of  common  capital,  stated  in  the  certifi- 
cates of  reorganization  as  that  with  which  the  reorganized 
corporation  will  begi  n  to  carry  on  '  business,  be  less  than 
the  total  amount  of  the  par  value  of  the  previously  issued 
and  outstanding  common  capital  stock,  there  shall  be  annexed 
to  such  certificate  and  (an)  affidavit  of  the  president  or  vice- 
president  and  the  secretary  or  treasurer  of  the  corporation, 
setting  forth  the  whole  amount  of  the  ascertained  debts  and 
liabilities  of  the  corporation;  and,  in  such  case,  the  certificate 
of  reorganization  shall  have  endorsed  thereon  the  approval  of 
the  commissioner  of  securities  to  the  effect  that  the  amount 
of  said  capital  stated  in  the  certificate  as  that  which  the  r^ 
organized  corporation  will  begin  to  carry  on  business  is  suf- 
ficient for  the  proper  purposes  of  the  corporation  and  is  in  ex- 
cess of  its  debts  and  liabilities." 

The  meaning  of  the  words  "said  capital"  used  in  that  part  of 
the  section  last  underscored,  is  found  in  the  other  words  of  the 
sentence  with  which  they  are  associated  and  used,  and  immediately 
following  them,  and  also,  in  the  first  clause  of  the  section,  namely, 
the  amount  of  common  capital  stated  in  the  certificate  of  reorgan- 
ization as  that  with  which  the  reorganized  company  will  begin  to 
carry  on  business,  and  not  the  amoimt  arrived  at  by  adding  together 
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the  amount  of  the  company's  preferred  capital  stock  and  the 
amount  of  stated  common  business  capital  referred  to  in  paragraph 
"b"  of  Section  8726-1  and  paragraph  seventh  of  8728-5  G.  C. 


A  Corporation  Reorganizing  Under  Authority  of  Section  8728-5  G. 
C.9  of  the  so  Called  Non  Par  Value  Stock  Act,  Does  not,  by  Rea- 
son Thereof,  Become  a  New  Corporation  or  Interrupt  in  any  Way 
the  Continuity  of  its  Existence  (See  Section  8728-9  G.  C.)— Un- 
der the  Non  Par  Value  Stock  Act,  Domestic  Corporations  Other- 
wise Required  to  File  Reports  with  the  Tax  Commission  During 
the  Month  of  May  Under  Sections  5495  Et.  Seq.,  G.  C,  are  not 
Excused  Therefrom  on  Account  of  Their  Having  been  Reorgan- 
ized Under  Section  8728-5  G.  C.  In  Determining  the  Amout  of 
Franchise  Taxes  to  be  Charged  Against  and  Collected  From  Such 
Domestic  Corporations  When  the  Tax  Commission  and  Auditor 
of  State  Comes  Next  July  and  August  to  Discharge  the  Duties 
Imposed  Upon  Them  by  Section  5498  G.  C,  They  Must  be  Guided 
in  Fixing  Such  Taxes  by  the  Amendment  of  Section  8728-11  G. 
C.  Which  Became  Effective  May  21,  1920. 


No.  1262— (Opinion  Dated  May  20,  1920.) 

The  Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  Your  letter  of  recent  date  inquiring  whether  or 
not  domestic  corporations  which  have  reorganized  under  the  non- 
par value  stock  act  within  six  months  immediately  preceding  the 
month  of  May,  1920,  are  supject  to  the  provisions  of  Sections  5495 
et  seq.  G.  C,  providing  for  the  filing  of  annual  reports  and  the 
payment  of  franchise  taxes  by  corporations,  etc.,  was  duly  re- 
ceived. 

It  is  my  understanding,  and  for  the  purpose  of  this  opinion  it 
is  assumed,  that  all  of  the  corporations  referred  to  in  your  in- 
quiry were  duly  incorporated  prior  to  November  1,  1919,  and  hence 
are  not  exempted  by  Section  5519  G.  C.  from  making  the  reports 
and  paying  the  taxes  referred  to,  and  on  that  assumption  you  are 
advised  as  follows: 

(1)  A  corporation  reorganizing  under  authority  of  Section  5 
(now  Section  8728-5  G.  C.)  of  the  so-called  n<m-par  value  stock 
act  does  not,  by  reason  thereof,  become  a  new  corporation  or  in- 
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terrupt  in  any  way  the  continuity  of  its  existence,  for  the  reason 

that  Section  9   (now  Section  8728-9  G.  C.)   of  the  act  expressly 

provides  that 

"No  proceedings  taken  under  Section  5  of  this  act  shall 
be  deemed  to  work  a  dissolution  or  to  create  a  new  corpora- 
tion, or  to  interrupt  in  any  way  the  continuity  of  existence 
of  the  corporation  affected." 

The  section  just  quoted  was  enacted  as  part  of  the  original  non- 
par value  stock  act  which  became  effective  September  1,  1919,  and 
it  has  continued  in  full  force  and  effect  since  that  time, — not  hav- 
ing been  amended  or  affected  in  any  way  by  recent  amendments 
of  other  sections  of  the  act. 

By  reason  of  the  clear  and  positive  provisions  of  Section  9 
(now  Section  8728-9  G.  C.)  Of  the  non-par  value  stock  act,  the 
conclusion  must  be  that  domestic  corporations  otherwise  required 
to  file  reports  with  your  Commission  this  month  under  Section 
5495  et  seq.  G.  C.,  are  not  excused  therefrom  on  account  of  their 
having  been  reorganized  under  Section  5  (now  Section  8728-5  G. 
C.)  of  the  act  referred  to. 

(2)  With  respect  to  your  other  question  whether  original 
section  11  (now  section  8728-11  G.  C.)  of  the  non-par  value  stock 
act,  or  the  recent  amendment  of  that  section,  should  be  taken  as 
the  guide  in  determining  the  amount  of  franchise  taxes  to  be 
charged  against  and  collected  from  such  domestic  corporations, 
you  are  advised  that  when  the  Tax  Commission  and  the  Auditor  of 
State  come  next  July  and  August  to  discharge  the  duties  imposed 
upon  them  by  section  5498  G.  C,  they  must  be  guided  by  the 
amended  section  which  becomes  effective  May  21,  1920,  for  the 
reason  that  the  amended  section  contains  no  exception  or  saving 
clause  applicable  to  any  corporation  formed  or  reorganized  under 
the  act. 

Amended  Section  8728-11  G.  C,  so  far  as  pertinent,  reads  as 
follows : 

"The  amount  of  fees  payable  under  Section  5498  by 
corporations  formed  or  organized  (reorganized)  under  this  act 
shall  be  three-twentieths  of  one  per  cent,  upon  its  subscribed 
or  issued  and  outstanding  preferred  stock,  plus  ten  cents  for 
each  share  of  common  stock  without  par  value,  subscribed 
or  issu^  and  outstanding,  but  not  less  than  ten  dollars  in 
any  case." 
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The  Industrial  Commission  v.  Davidson 

Workmen's  Compensation — ^Award  Denied  Claimant — Appeal  to 
Common  Pleas  Court — Section  1465-90,  General  Code  (103  O.  L^ 
88) — Verdict  for  Compensation  and  Award  Paid — Subsequent 
Application  for  Compensation — Denied  by  Industrial  Commis- 
sion— Appeal  Does  not  Lie,  When — Jurisdiction  of  Industrial 
Commission — Section  1465-86  General  Code. 


(No.  16222 —Decided  February  17,  1920.) 

Error  to  the  Court  of  Appeals  of  Richland  county. 

Mr.  John  G.  Price,  attorney  general;  Mr.  B.  W.  Gearhart  and 
Mr.  R.  R.  Zurmehly,  special  counsel,  and  Mr.  T.  R.  Robison,  prose- 
cuting attorney  for  plaintiff  in  error. 

Mr.  Wm.  McE.  Weldon,  for  defendant  in  error. 

By  the  Court.  At  the  January  term  of  the  court  of  common 
pleas  of  Richland  county  Blanche  Davidson  recovered  a  judgment  | 

in  an  action  wherein  she  had  appealed  from  the  decision  of  the  ! 

Industrial  Commission  refusing  to  allow  her  any  compensation  for 
injuries  which  she  claimed  to  have  sustained  in  the  course  of  her 
employment  as  an  employe  of  a  company  which  was  a  contribu-  I 

tor  to  the  state  insurance  fund.    In  that  action  she  was  awarded  I 

compensation  for  a  period  of  fifty-five  weeks,  at  the  rate  of  $4.50 
per  week,  from  February  3,  1914  to  March  1,  1915,  the  date  of  the 
rendition  of  the  verdict.  The  jury  at  the  same  time  returned 
special  findings,  in  substance  that  the  plaintiff  was  suffering  from 
the  injuries  alleged  in  the  petition,  which  were  received  by  her  in 
the  course  of  employment ;  that  such  injuries  were  temporary  and 
occasioned  partial  disability;  and  that  plaintiff  had  been  tempor-  ' 

arily  and  partially  disabled  for  fifty-five  weeks.  Judgment  was 
awarded,  and  that  judgment,  which  included  allowance  for  medi- 
cal services  and  attorney  fees,  was  paid. 

Thereafter  she  made  application  to  the  Industrial  Commis- 
sion to  continue  to  pay  her  compensation  for  her  disability,  begin-  i 
ning  with  March  1,  1915,  claiming  that  she  had  ever  since  the  first 
day  of  March,  continued  to  suffer  from  such  injuries  which  she  had 

sustained  on  January  26,  1914.  ■ 

I 

226 


Supreme  Court  227 

Such  application  was  rejected  by  the  Industrial  Commission 
on  the  ground  that  her  claim  had  been  fully  adjudicated  in  the 
former  proceeding.  Thereupon  the  plaintiff  again  appealed  to  the 
conmion  pleas  court  of  Richland  county.  Upon  trial  in  the  common 
pleas  court  she  was  awarded  a  judgment  in  the  sum  of  three  dollars 
per  week  for  a  period  of  one  hundred  weeks,  which  judgment  waa 
affirmed  by  the  court  of  appeals. 

The  question  presented  by  the  records  is  whether  the  second 
appeal  from  the  action  of  the  Industrial  Commission  was  author- 
ized, and  therefore  whether  the  court  of  common  pleas  had  any 
jurisdiction  of  the  c^use  upon  such  second  appeal.  The  provision 
of  the  statute  respecting  the  right  of  appeal  from  the  action  of 
the  Industrial  Commission  in  such  matters  is  found  in  Section  1465- 
90,  General  Code,  which,  as  it  then  existed,  provides  in  substance 
that  the  board  shall  have  full  power  and  authority  to  hear  and 
determine  all  questions  within  its  jurisdiction,  and  its  decision 
thereon  shall  be  final ;  provided,  however,  in  case  the  final  action  of 
the  board  denies  the  right  of  claimant  to  participate  at  all  in  such 
fund  on  the  ground  that  the  injury  was  self-inflicted  or  on  the 
ground  that  the  accident  did  not  arise  in  the  course  of  employment 
or  upon  any  other  ground  going  to  the  basis  of  the  claimant's  right 
the  claimant  may  appeal  to  the  court  of  common  pleas  and  be  en- 
titled to  a  trial  in  the  ordinary  way. 

It  was  under  this  provision  that  the  first  appeal  was  taken  and 
an  award  made  in  the  common  pleas  court.  The  right  of  the  claim- 
ant to  participate  in  the  insurance  fund,  having  been  established  in 
that  proceeding,  and  that  award  having  been  certified  to  the  Indus- 
trial Commission,  the  claim  should  have  been  thereafter  treated 
in  all  respects  as  if  the  award  had  been  rendered  by  such  commis- 
sion.   Roma  V.  The  Industrial  Commission,  97,  Ohio  St.,  247. 

Under  the  provisions  of  Section  •  1465-86,  General  Code,  the 
Industrial  Commission  then  had  continuing  jurisdiction  of  such 
matter,  just  the  same  as  if  the  award  had  been  made  the  claimant 
by  the  Industrial  Commission  instead  of  by  the  court  upon  appeal, 
and  it  was  the  duty  of  the  Industrial  Commission  thereafter  to 
consider  and  determine  whether  the  physical  condition  of  the 
claimant  resulting  from  injuries  sustained  by  her  was  such  as  to 
entitle  her  to  continued  payment  of  installments  from  the  insur- 
ance fund. 

It  is  apparent  that  the  Industrial  Commission  misconceived 
its  duty  in  the  premises,  and  not  only  refused  payment,  but  refused 
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to  consider  the  question  of  whether  the  claimant  was  entitled 
to  any  further  payment  upon  the  ground  that  the  entire  matter 
had  been  adjudicated  in  a  former  proceeding  in  the  common 
pleas  court  and  the  Industrial  Commission  had  no  further  juris- 
diction in  the  matter.  Under  the  statute  it  was  the  clear  duty  of 
the  commission,  under  its  continuing  jurisdiction  as  provided  in 
Secton  1465-86,  General  Code,  to  inquire  and  ascertain  whether  the 
claimant  was  entitled  to  further  compensation.  The  statute  at  that 
time  made  no  provision  whatever  for  appeal  from  the  action  of 
the  commission  denying  the  right  to  continue  to  participate  in  said 
fund,  and  in  the  absence  of  such  provision  the  right  of  appeal  does 
not  exist.  For  failure  of  the  Industrial  Commission  to  recognize 
and  exercise  its  jurisdiction  and  consider  the  merits  of  the  plain- 
tiff's application  for  further  compensation,  the  remedy  was  there- 
for not  by  way  of  appeal. 

Judgment  reversed  and  judgment  for  plaintiff  in  error. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson,  and  Robinson,  JJ.» 
concur. 

Merrell,  J.,  not  participating. 


MOTION  DOCKET 

10473.  Howard  B.  Dirlam,  Exr.,  et 
al.  V.  Louise  Sturgres  Marrow  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Richland  county 
to    certify    its    record.     Sustained. 

10477.  The  City  of  Cleveland  v.  W. 
H.  K.  Herron.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Cuyahoga  county  to  certify  its  re- 
cord.     Sustained. 

10482.  James  A.  Barnes  v.  Clyde 
M.  Christy  et  al.  Motion  by  defend- 
ant to  dismiss  petition  in  error  in 
cause  No.  16592  on  the  general  doc- 
ket.    Overruled. 

10484.  William  A.  Palmer  et  al.  v. 
Minnie  Oiler,  Extx.  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Cuyahoga  county  to  cer- 
tify its  record.     Sustained. 

-10487.  The  Village  of  Hicksville  v. 
Warren  H.  Blakeslee  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Defience  county  to  certify 
its  record.     Sustained. 

-10488.  J.  B.  Shapire  v.  Marion  J. 
Kross,  an  infant.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Putnam  county  to  certify  its  record. 
Overruled. 


-10489.  The  Cleveland  Transporta- 
tion Co.  v.  Ingebery  Anderson,  Admx. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Cuyahoga  county 
to  certify  its  record.     Overruled. 

10490.  Anna  Belle  Hawkins  v. 
Mary  Alace  Denison  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Putnam  county  to  certify 
its    record.      Overruled. 

10491.  M.  F.  McDonough  et  al.  v. 
Paul  Tague,  Rcr.  Motion  for  an  or- 
der directing  the  Court  of  Appeals 
of  Perry  county  to  certify  its  record. 
Overruled. 

10492.  William  Purdy  v.  The  Vil- 
lage of  Hicksville  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Defiance  county  to  certify 
its  record.     Sustained. 

10493.  Joseph  A.  Byrnes  v.  Dana 
K.  Houston,  a  minor.  Motin  for  an 
order  directing  the  Court  of  Appeals 
of  Hantilton  county  to  certify  its  re- 
cord.    Overruled. 

10494.  Otie  F.  Briegs  et  al.  v.  Ros- 
well  Hopkins  et  al.,  Exrs.  Motion  for 
an  order  directing  the  court  of  Ap- 
peals of  Medina  county  to  certify 
its  record.     Sustained. 

10495.  Mary  Gallo  v.  Eugenie 
Cocco.  Motion  for  an  order  directing 
the   Court   of   Appeals   of   Mahoning 
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county  to  certify  its  record.  Over- 
ruled. 

10496.  George  F.  Hart  v.  A.  M.  An- 
drews. Motion  for  an  order  directing 
the  Court  of  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Sus- 
tained 

-10497.  R.  K.  McDowell  et  al.  v. 
M.  E.  Hanley  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Portage  county  to  certify  its  re- 
cord.   Overruled. 

10498,  The  George  H.  Dingledy 
Lumber  Co.  et  al.  v.  Erie  Railroad 
Co.  Motion  for  an  order  directing  the 
Court  of  Appeals  of  Mahoning  county 
to  certify   its  record.     Sustained. 

10499.  J.  L.  Swingle  et  al.  v.  H. 
Ellsworth  Staker  et  al.,  Exrs.  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Muskingum 
county  to  certify  its  record.  CKrer- 
ruled. 

10500.  John  Di  Cicco  v.  The  Industri- 
al Commission  of  Ohio.  Motion  for 
an  order  directing  the  Court  of  Cuy- 
ahoga county  to  certify  its  record. 
Overruled. 

10501.  In  the  matter  of  the  Ex- 
ceptions of  the  Prosecuting  Attorney 
of  Stark  County,  in  the  case  of  The 
State  of  Ohio  v.  Mike  Hieto.  Motion 
for  leave  to  file  bill  of  exceptions  to 
the  Common  Pleas  Court  of  Stark 
countyy.  Sustained. 
-10502.  William  Harrison  Cowdry,  Ex 
Parte.  William  Harrison  Cowdry  v. 
Preston  E.  Thomas,  Warden.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Franklin  county  to  cer- 
tify its  record.     Overruled. 

10503.  William  Harrison  Cowdry, 
Ex  Parte.  William  Harrison  Cowdry 
v.  Preston  E.  Thomas,  Warden.  Mo- 
tion by  defendant  to  strike  petition 
in  error  from  the  files  in  cause  No. 
16635  on  the  general  docket.  Sus- 
tained. 

10504.  William  Harrison  Cowdry, 
Ex  Parte.  William  Harrison  Cowdry 
V.  Preston  E.  Thomas,  Warden  .  Mo- 
tion by  plaintiff  to  dispose  with  print- 
ing record  and  briefs,  and  to  advance, 
in  cause  No.  16635  on  the  general 
docket.     Overruled. 

10505.  Hugh  W.  Grant,  Trustee  in 
Bankruptcy,  v.  George  J.  Burns.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Mahoning  county  to 
certify  its   record.     Overruled. 

10506.  Hugh  W.  Grant,  Trustee  in 
Bankruptcy,  v.  Maria  C.  McGraw, 
Exrx.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Mahon- 
ing county  to  certify  its  record.  Over- 
ruled. 
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10507.  D.  C.  Clark  v.  Maurice  B. 
Ullery  et  al.  Motion  for  an  order  dir- 
ecting the  Court  of  Appeals  of  Miami 
county  to  certify  its  record.  Over- 
ruled. 

10508.  The  Industrial  Commission 
of  Ohio  V.  Charles  Beveridge.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Cuyahoga  county  to  cer- 
tify its  record.    Overruled. 

10480.  Lew  Pullman  v.  State  of 
Ohio.  Motion  for  leave  to  tile  peti- 
tion in  error  to  the  Court  of  Ap- 
peals of  Ashtabula  county.  Over- 
ruled. 

GENERAL  DOCKET 

16340.  Hannah  D.  Underwood  et  al. 
V.  Enos  K.  Rutan  et  al.  Logan.  Judg- 
ment affirmed. 

16358.  Abner  L.  Whitaker  v.  Wil- 
liam H.  Luebbering,  Admr.  Hamilton. 
Judgment  affirmed. 

16420.  Paulus  Weisheimer  et  al.  v. 
The  Board  of  Agriculture  of  Ohio  et 
al.  Franklin.  Judgment  affirmed  on 
authority  of  Saviers  v.  Smith,  Secy, 
of  State,  101  Ohio  St.,—,  and  Curcio 
V.   Mason,  91   Ohio  St.,  296. 

16465.  John  W.  Cheshrown  v.  Ar- 
thur W.  Bevier.  Richland.  Judg- 
ment reversed.*  Cause  remanded. 

16518.  Elmer  Leonard  v.  The  In- 
dustrial Commission  of  Ohio.  Lucas. 
Judgment  reversed.    Cause  remanded. 

16519.  The  State,  ex  rel.  Frank  G. 
Day,  V.  Fred  E.  Wesselmann,  Clerk  of 
Courts.  Hamilton.  Judgment  affiirm- 
ed. 

16526.  The  State,  ex  rel.  Ohio 
Electric  Ry.  Co.,  v.  The  Public  Utili- 
ties Commission  of  Ohio.  In  Manda- 
mus.    Writ  denied. 

16544.  The  Cleveland  Railway  Co. 
V.  Anthony  Trendel,  a  minorfl  Cuya- 
hoga.    Judgment  affirmed. 

16649.  The  State,  ex  rel.  Willis 
Vickery,  v.  A.  W.  Donohey,  Audi- 
tor of  State  of  Ohio.  In  Mandamus. 
Dismissed  on  motion  of  plaintiff  with- 
out prejudice,  at  the  costs  of  plain- 
tiff; no  record. 

16475.  Madison  Gatton  et  al.  v. 
L.  D.  Barr,  Admr.  Richland.  Dis- 
missed on  motion  of  plaintiffs  in  er- 
ror and  at  their  costs. 

16632.  The  State,  ex  rel.  Lewis 
Voight,  Jr.,  V.  William  H.  Lueders, 
as  Judge  of  the  Probate  Court  of 
Hamilton  county.  In  Mandamus. 
Writ  to  issue. 

16646.  The  State,  ex  rel.  William 
Voight  et  al.,  v.  Wm.  H.  Lueders,  as 
Judge  of  the  Probate  Court  of  Ham- 
ilton county.  In  Mandamus.  Writ 
denied. 
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NEW  INCORPORATIONS 

The  Southern  Building:  and  Loan 
Co.,  Cincinnati,  $250,000.  C.  Williams, 
M.  J.  Lloyd,  H.  Pinkston,  R.  J.  Miller, 
H.  S.  Daniels,  0.  A.  Jones,  R.  Helen, 
G»  Harris. 

The  V.  W.  Jaeger  Co.,  Akron,  $500. 
(Stocks)  J.  M.  Elliott,  H.  L.  Deibel, 
A.  J.  Pejsa,  L.  M.  Sewell,  Gilbert  E. 
Morgan. 

The  Ohio  Crank  Shaft  Co.,  Cleve- 
land, $100,000.  W.  C.  Dunn,  F.  S. 
Denneen,  I.  Grossman,  N.  T.  Doehring, 
L.  A.  Pejeau. 

The  Toledo  Acme  Tool  Co.,  Toledo, 
$50,000.  F.  Rundquist,  L.  E.  Gorman, 
W.  C.  Binns,  H.  F.  Runkiquist,  John 
J.  Keil. 

The  Cleveland  Center  Co.,  Cleve- 
land, $25,000.  M.  R.  Davies,  H.  W. 
Kyte,  R.  E.  Hyde,  E.  C.  Scharff,  I. 
Greenberg. 

The  Francis  Quinn  Co.,  Cleveland, 
$52,500.  (Stocks)  E.  C.  Wolfe.  L.  M. 
Sewell,  A.  J.  Pejas,  E.  W.  McGraw, 
G.  E.  Morgan. 

Ehe  Sales  Store  Co.,  Chillicothe, 
$10,000.  M.  L.  Skor,.C.  F.  Auch,  C. 
F.  Hagemann,  Wm.  Greenbaum,  L.  S. 
Grans. 

The  Portsmouth  Home  Building 
Co.,  Portsmouth,  $300,000.  W.  Hazel- 
beck,  Simon  Labold,  E.  N.  Meek,  A.  E. 
Singleton,  J,  T.  Breece,  H.  B.  Murray, 
R.  A.  Selby,  H.  W.  Heer. 

The  First  Transylvanian-American 
Export  &  Import  Co.,  Cleveland,  $12,- 
500.  A.  Auner,  J.  Danielis,  M.  Eon- 
nert,  M.  Lutsch.  G.  Schenker,  G. 
Schneider,  M.  ScnuUer,  G.  Schuster, 
Sr.,  G.  Schuster,  Jr.,  M.  Schuster,  M. 
UUman. 

The  Esmond  Dairy  Co.,  Sandusky, 
$315,000.  D.  C.  Lightner,  E.  B.  Otto, 
J.  G.  Pyle,  A.  K.  Nier,  F.  M.  Wilden- 
thaler. 

The  General  Sales  Co.,  Dayton,  $25,- 
000.  (Merchandise.)  A.  O.  Davison, 
F.  S.  Harries,  H.  David,  E.  P.  Mat- 
thews,  M.  D.  Dineen. 

The  George  Golde  Co.,  Cincinnati, 
$10,000.  (Men's  Clothing.)  G.  Golde, 
H.  G.  Frost,  C.  M.  Jacobs,  Jr.,  A. 
Lang,  E.  Klein. 

The  Marchand  Paper  Co.,  Willough- 
by,  $10,000.  C.  M.  Pattison,  J.  F. 
Marchand,  W.  J.  Marchand,  M.  F. 
Marchand,  W.  H.  Hasselman. 


The  Scymore  Oil  &  Gas  Co.,  North 
Batlimore,  $30,000.  A.  G.  Henry,  A. 
B.  Powell,  J.  H.  Bennehoff,  F.  Stahl» 
H.  E.  Dunlap. 

The  A.  C.  Smith  Milling  Ck>.,  Co- 
lumbus, $100,000.  A«  C.  Smith,  G.  A. 
Smith,  E.  M.  Ruhwedel,  A.  J.  Smith, 
O.  Cory. 

The  Newark  Federated  Cooperative 
Co.,  Newark,  $10,00.  J.  F.  Kane,  E. 
J.  Miller,  C.  C.  Bowman,  W.  L.  Drum, 

D.  A.   Hill,   J.   A.   Clemings,  W.   H. 
Pugh 

The  Century  Print  Shop  Co.,  Elyria, 
$75,000.  C.  D.  Knapp,  C.  E.  Knapp, 
R.  H.  Unger,  M.  V.  Knapp,  C.  F. 
Knapp. 

The  Lorain  County  Motors  Co.» 
Elyria,  $25,000.  M.  L.  Crippen,  J.  C. 
McClendon,  C.  T.  Winckles,  Lee 
Stroup,  H.  A.  Stoddard. 

The  Erie  Mortgage  Co.,  Cleveland, 
$100,000.  A.  L.  Kaufman,  P.  Sobo- 
lovitz,  E.  J.  Ryan,  0.  J.  Zinner,  D.  J. 
Zinner. 

The  Humphrey-Johnson  Automobile 
Co.,  Columbus,  $5,000.  I.  Humphrey* 
H.  Humphrey,  A.  E.  Johnson,  S.  £. 
Johnson,  A.  Humphrey. 

The  Wonder  Builder  Toy  Co.,  Galli- 
polis,  $200,000.  W.  D.  Fulton,  W.  E. 
Spear,  J.  C.  Myers,  R.  A.  Mack,  H. 

B.  Ecker. 

Stark  Foundry  Co.,  Canton,  $50,000. 

E.  E.  Miller,  J.  Goldatiti,  F.  C.  Miller, 

F.  Andorka,  J.  Andorka. 

The  United  States  Feldspar  Co..  E. 
Liverpool,  $50,000.  B.  W.  Hunsicker, 
H.  S.  Gallagher,  W.  Boyd,  V.  A. 
Dickey,  T.  H.  Sout. 

The  McNally-Doyle  Co.,  (Candy) 
Cleveland,  $100,000.  C.  C.  Doyle,  A. 
M.  Frazier,  R.  J.  Selzer,  E.  DeWitt, 
M.  L.  Durke. 

The  Springfield  Finished  Castings 
Co,  Springfield,  $75jP00.  T.  R.  Lud- 
low, J.  Turner,  T.  W.  Ludlow,  G.  F. 
Ilgen,  W.  E.  Shewalter. 

The  Niagara  Manufacturing  Co., 
Crestline,  $225,000.  R.  W.  Mead,  J. 
M.  Hepp,  J.  J.  Tischler,  C.  E.  Trimble, 

C.  5.  Miller. 

The  K.  K.  K.  Baking  Co.,  Hamilton, 
$10,000.  W.  F.  Raymer,  W.  V.  Knoll, 
A.  McCray,  W.  A.  Swaney,  A.  Krieger. 

The  Mogadore  Heights  Land  Co., 
Akron,  $35,000.  5.  Hackathom,  H.  L. 
Snyder,  E.  Hackathom,  G.  W.  Sieber, 
M.  H.  Shank. 
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The  Carrollton  Fanners  Exchange 
Co.,  Carrollton,  $60,000.  S.  R.  Mc- 
Cansland,  J.  H.  Roudelush,  T.  E.  Eber- 
Bole,  J.  W.  Shotwell,  L.  Rutledge,  F. 
G.  Dotts. 

The  High  and  Iron  Streets  Realty 
Development  Co.,  Akron,  $20,000.  O. 
E.  Bowdle,  E.  J.  Silverman,  J.  W. 
Thomas,  A.  Sicherman,  A.  W.  Bur- 
nett. 

The  Highland  Oil  Co^  Wellsville, 
$10,000.  J.  F.  Calhoun,  F.  T.  Turner, 
J.  N.  Turner,  W.  C.  Dales,  J.  E. 
O'Grady. 

The  G.  and  S.  Finance  Co.,  Cleve- 
land, $50,000.  H.  P.  Cunningham,  S. 
L.  Samovitz,  M.  Russell,  B.  E.  Howeel, 
T.  E.  Woldman. 

The  Lakewood  Screw  Machine  Prod- 
ducts  Co.,  Cleveland,  $10,000.  M. 
Smith,  K.  G.  Dean,  H.  G.  Selby,  F.  W. 
Mould,  S.  A.  Davies. 

The  High  Street  Holding  Co.,  Ak- 
ron, $15,000.  H.  H.  McFerren,  B.  W. 
Lauer,  M.  P.  Lauer,  C.  H.  Wills,  B.  A. 
Kelley. 

The  Schulz  Bros.  Co.,  Cincinnati, 
$30,000.  (Packing  House.)  W.  Schulz, 
Fred  Schulz,  E.  Schulz,  A.  H.  Wam- 
ken,  F.  Meyer. 

The  Lima  Oil  Co.,  Lima,  $50,000.  F. 
M.  Potter,  M.  B.  Bowman,  H.  F.  Bow- 
man, W.  H.  Chidesler,  J.  S.  Patton. 

The  George  R.  Jackson  Co.^  Akron, 
$35,000.  (General  Construction.)  G. 
R.  Jackson,  L.  E.  Brodbeck,  H.  F. 
Jackson,  H.  S.  O'Neil,  E.  W.  Webster. 

The  People's  Co-operative  Co.,  Mi- 
nersville,  $15,000.  A.  C.  Zahl,  D. 
Brown,  J.  Hitchens,  W.  D.  Jones,  W. 
Grueser,  E.  Grueser,  J.  Mitch,  W.  W. 
Grindley,  G.  Roush. 

The  Anchor  Life  and  Accident  In- 
surance Co.,  Cleveland,  $100,000.  W. 
B.  Bush,  R.  D.  Russell,  H.  M.  Russell, 

A.  H.  Dickerson,  P.  A.  Rankin.  M.  E. 
Auther,  H.  S.  Ohauncey,  G.  n.  Am- 
brose, J.  W.  Witts,  J.  E.  Smith,  G.  P. 
Warwick,  J.  H.  Humes,  G.  L.  Chat- 
ham. 

The  Square  Plumbing**  Co.,  Cleve- 
land, $5,000.  R.  E.  Beck,  W.  Brock- 
man,  M.  D.  Frantz,  R.  M.  Zimmer- 
man, M.  M.  McFadden. 

The  Agness  Adjustable  Shore  Co., 
Cincinnati,  $10,000.  W.  P.  Agness. 
W.  F.  MacConnell,  M.  Smith,  G.  W. 
Kay,  R.  A.  Leblond. 

The  Home  Realty  &  Building  Co., 
Cleveland,    $50,000.      F.    Harris,    W. 

B.  Hubbard,  J.  Carter,  H.  C.  Clark, 
T.  W.  Rosenman. 


The  Ashtabula  County  Land  and 
Improvement    Co.,    Jefferson.    $1,000. 

A.  C.  Kauffman.  E.  L.  MacClosky,  N. 
Brown,  B.  C.  Sauer,  W.  J.  Coulter. 

The  Penton  Building  Co.',  Cleve- 
land, $10,000.  R.  E.  Power,  A.  F. 
Corcoran,  E.  L.  Shaner,  H.  L.  Richey, 
E.  L.  Werner. 

The  Warren  Townsite  Co.,  Warren, 
$75,000.  H.  J.  Lyons,  P.  Maglich,  J. 
Budimir,  B.  G.  Williams,  P.  B.  Mul- 
holland. 

The  Capital  Improvement  Assoc. 
Co.,  Columbus,  $50,000.  C.  B.  Turner, 
H.  E.  Fisher,  R.  H.  Henney,  E.  J. 
Phillips,  E.  Snyder. 

The  Penton  press  Co.,  Cleveland, 
$10,000.     J.  R.  Dawley,  C.  J.  Stark, 

E.  G.  Wilson,  L.  E.  Ives,  J.  Penton. 

The  Kuff-Elasp  Co.,  Cleveland, 
$10,000.  C.  L.  Faulk,  C.  S.  Bentley, 
C.  L.  Biggs,  R.  W.  Randolph,  E.  C. 
Osterland. 

The  Housing  Co.,  Ravenna,  $25,000. 
W.  H.  Frazer,  W.  A.  Lyon,  F.  M. 
Enapp,  V.  W.  Filiatrault,  C  A. 
Phipps. 

The  Ross  engineering  Co.,  Dayton, 
$10,000.    T.  E.  Ross,  T.  H.  Ross,  W. 

B.  Turner,  L.  L.  Cecil,  I.  Webb. 
The    Star    Machine    &    Tool    Co., 

Cleveland,  $25,000.  J.  J.  Shurger,  L. 
Eble,  M.  B.  Pennell,  L.  E.  Giel,  A.  W. 
Bell. 

The  Alban  Taxi  Co.,  MassiUon, 
$25,000.  J.  S.  Alban,  M.  V.  Osborne, 
A.  W.  Lane,  G.  F.  McNulty,  L.  C. 
Wiggins. 

The  Central  Ohio  Haulage  Co.,  Co- 
lumbus, $12,500.  D.  L.  Gingher,  H. 
P.  Chapman,  R.  E.  Thomas,  A.  Blake, 

C.  T.  Cavan. 

The  Spring  Valley  Farmers  Ex- 
change Co.,  Spring  Valley,  $60,000. 
L.  Slnith,  F.  S.  Evans,  F.  Wardlow,  C. 
H.  McKay,  E.  J.  Kelsey,  G.  Queary. 

The  Waldo  Co-operative  Elevator 
Co.,  Waldo,  $30,000.  J.  F.  Brund- 
ridge,  W.  G.  Lust,  J.  B.  Alliendinger, 

F.  V.  Lawrence,  E.  Bender. 

The  Osborne  Co-operative  Grain 
Co.,  Osbom,  $50,000.  F.  Shellaberg- 
er,  R.  Funderburg,  R.  Dickman,  M.  L. 
Stewart,  J.  S.  Howel. 

The  Freval  Oil  &  Gas  Co.,  Nelson- 
ville,  $20,000.  M.  M.  Kasler,  J.  C. 
Hallett,  J.  A.  Hallett,  R.  S.  Bone,  C. 
E.    Campbell. 

The  Enterprise  Dairy  and  Cream- 
ery Supply  Co.,  Columbus,  $150,000. 
R.  E.  Westfall,  K.  A.  Stock,  R.  L. 
Spencer,  S.  W.  Bennett. 
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Increases  ^ 

The  North  Baltimore  Water  &  Elec- 
tric Co.,  North  Baltimore,  $80,000  to 
$100,000. 

The  Amsden  Studios  Co.,  Cleveland, 
$20,000  to  $50,000. 

The  Brown,  Eager  &  Hull  Co.,  To- 
ledo, $100,000  to  $400,000. 

The  Oak  Rubber  Co.,  Ravenna,  $25,- 
000  to  $75,000.  (Pref.  Stock) 

The  Oak  Rubber  Co.,  Ravenna,  $50,- 
000  to  $75,000.  (Com.  Stock) 

The  Guernsey  Laundry  Co.,  Cam- 
bridge, $15,000  to  $35,000. 

The  Columbus  Rendering  Co.,  Co- 
lumbus, $60,000  to  $150,000. 

The  Superior  Di^  Castings  Co., 
Cleveland,  $25,000  to  $50,000. 

The  Murley  Tool  &  Supply  Co., 
Cleveland,  $10,000  to  $100,000. 

The  C.  H.  Clark  Oil  Co.,  Cleveland, 
$20,000  to  $50,000. 

The  Allied  Belting  Co.,  Greenville, 
$60,000  to  $100,000. 

The  National  Garage  &  Welding 
Co,.  Toledo,  $25,000  to  $50,000. 

The  Bowling  Green  Die  &  Tool  Co., 
Bowling  Green,  $25,000  to  $50,000. 

The  West  Main  Promotion-  Co., 
Springfield;  $10,000   to   $50,000. 

The  Mahoning  Fundry  Co.,  Youngs- 
town,   $150,00   Oto   $350,000. 

The  Federal  Warehouse  &  Storage 
Co.,  9kron,  $100,00  to  $250,000. 

The  Chain  Products  Co.,  Cleveland, 
$250,00  Oto  $450,000. 

The  Pearl  Market  Bank  of  Cincin- 
nati,  $200,000   to   $400,000. 

The  R.  A.  Miller  Lumber  Co. 
Middleport,  $25,000  to  $40,000. 

The  Piston  Ring  Castings  Co., 
Cleveland,  $25,000  to   $100,000. 

The  Pioneer  Milling  Co.,  Pioneer, 
$10,000  to  $50,000. 

The  Mill  Creek  Land  Co.,  Youngs- 
town,  $100,000  to  $200,000. 

The  V.  &  D.  Electric  Co.,  Franklin, 
$25,000  to  $50,000. 

The  Electric  Depot  Co.,  Cleveland, 
$200,000   to   $500,000. 

The  Fremont  Home  Telephone  Co., 
Fremont,  $200,000  to  $275,000. 

The  Fremont  Home  Telephone  Co., 
Fremont.  $275,000  to  $300,000. 

The  Herman-Hoffman  Co.,  Akron, 
$25,000  to  $500,00. 

The  Voegrele  &  Dinning  Co.,  Mans- 
field. $75,000  to  $300,000. 

The  Progressive  Electric  Products 
Co.,  Cleveland,  $10,00  to  $25,000. 

The  Saint  Clairsville  Oil  &  Gas  Co., 
Bridgeport,   $16,000   to   $30,000. 


The  Woolson  Co.,  Mt.  Vernon,  $25,- 
000  to  $35,000. 

The  Dragon  Manufacturing  Co., 
Marietta,  $10,000  to  $100,000. 

The  Ohio  Varnish  Co.,  Cleveland, 
$1,600,000  to  $3,000,000. 

The  Youngstown  Boiler  &  Tank 
Co.,  Youngstown,  $100,000  to  $500,- 
000. 

The  Home  Building  Loan  &  Savings 
Co.,  Coshocton,  $1,000,000  to  $3,000,- 
000. 

The  Wing  Seed  Co.,  Mechanicsburg, 
$400,000  to  $500,000. 

The  Simmon  Milling  Co.,  Cincinna- 
ti, $50,000  to  $100,000. 

The  Minerva  Engine  Co.,  Cleveland, 
$250,000  to  $1,000,000. 

The  City  Ice  Delivery  Co.,  Cleve- 
land, $3,000,000  to  $5,000,000. 

The  Miami  Deposit  Bank,  Yeyyyow 
Springs,  $25,000  to  $50,000. 

The  Davis-Kenny  Motor  Co.,  Cleve- 
land, $40,000  to  $75,000. 

The  May  Extract  Co.,  Cleveland, 
$25,000  to  $100,000. 

The  West  Steel  Castings  Co.,  Cleve- 
land, $100,000  to  $500,000. 

The  J.  S.  Davis  Coal  Co.,  Dayton, 
$30,000  to  $100,000. 

The  West  Side  Realty  Co.,  Cleve- 
land, $50,000  to  $150,000. 

The  Burke  Machine  Tool  Co.,  Con- 
neaut,  $20,000  to  $150,000. 

The  Nova  lectric  Lighting  Co.,  No- 
va, $5,000  to  $10,000. 

The  Elyria  Steel  Products  Co.,  Ely- 
ria,  $150,000  to  $300,000. 

Decreases 

The  Shannon  Furniture  Co.,  Colum- 
bus. $75,000  to  $45,000. 

The  Trailmobile  Co.,  Cincinnati, 
$900,000  to  $580,000. 

The  Lang  Body  Co.,  Cleveland, 
$500,000  to  $5,000. 

The  Western  Paper  Co.,  Cincinnati, 
$105,000  to   $90,000. 

The  American  Rolling  Mill  Co.,* 
Middleton,  $41,5000,000  to  $40,736,- 
100. 

The  McDonald-Steube  Co.,  Colum- 
bus, $25,000  to  $10,000.  • 

The  Hiles  &  Coggshall  Co.,  Cleve- 
land, $40,000  to  $4,000. 

The  Ohio  Carriage  Manufacturing 
Coy  Cincinnati,  $50,000  to  $6,000. 

The  Edward  Wren  Co.,  Springfield, 
$220,000   to  $200,000. 

The  Caldwell  Piano  Co.,  Cleveland, 
$50,000  to  $5,000. 

The  Michifran  Oldsmobile  Co., 
Cleveland,  $600,000  to  $500,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2007 — ^In  the  Matter  of  the  Application  of  The  Cleveland,  South- 
western and  Columbus  Railway  Company  for  Authority  to  Extend 
the  Time  of  Payment  of  Ninty-five  Thousand  Dollars  ($95,000) 
Par  Amount  of  The  Ohio  Central  Traction  Company  First  Mort- 
gage, Five  Per  Cent.  Bonds;  Two  Hundred  Thousand  Dollars 
($200,000.00)  Par  Amount  of  The  Cleveland  and  Elyria  Railroad 
Company  First  Mortgage,  Six  Per  Cent.  Bonds;  One  Million,  Sev- 
enty-three Thousand  Dollars  ($1,  073,000.00)  Par  Amount  of  The 
Cleveland,  Elyria  and  Western  Railway  Company  First  Mortgage, 
Five  Per  Cent.  Bonds ;  and  One  Hundred  and  Twenty-seven  Thou* 
sand  Dollars  ($127,000.00)^  Par  Amount  of  The  Cleveland,  Berea, 
Elyria  and  Oberlin  Railway  Company  First  Mortgage,  Five  Per 
Cent.  Bonds. — ^Prayer  Granted. 


(Dated  June  3,  1920.) 

Order  "A." 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard,  and  was  heard,  upon  the  application  of 
The  Cleveland,  Southwestern  and  Columbus  Railway  Company,  (a 
consolidated  railroad  corporation,  created  by  an  agreement  of  con- 
solidation, by  and  among  certain  companies,  which  agreed  to  pay 
certain  outstanding  issues  of  bonds  of  the  said  companies  and  their 
prior  existing  constituent  companies,  among  which  was  an  issue  of 
the  principal  sum  of  ninety-five  thousand  dollars  of  twenty  year, 
five  per  cent.  First  Mortgage,  Gold  Bonds  of  The  Ohio  Central 
Traction  Company,  dated  June  1,  1899,  and  maturing  June  1,  1919, 
the  time  for  payment  of  which  was,  heretofore,  extended  to  August 
first,  1920,  under  authority  of  the  order  of  this  Commission,  duly 
made  and  entered  in  proceeding  No.  1663),  asking  such  conser^ 
and  authority  of  this  Commission  as  will  authorize  the  applicant 
to  consummate  certain  arrangements,  negotiated  with  the  parties 
in  interest,  whereby  the  maturity  date  of  the  issue  of  bonds  de- 
scribed in  the  caption  hereof,  including  the  aforesaid  issue  of  bonds 
of  The  Ohio  Central  Traction  Company,  will  be  extended  further 
extended,  to  February  first,  1923,  in  consideration,  among  other 
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things,  of  the  payment  of  interest  upon  said  bonds,  for  said  ex- 
tended period,  at  the  rate  of  seven  percentum  per  annum : 

The  commission,  being  fully  advised  in  the  premises,  and  hav- 
ing taken  into  consideration  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  finds  that 
it  will  be  much  more  advantageous  to  the  applicant  to  reorganize 
its  indebtedness,  represented  by  the  said  bonds  issued  by  The  Ohio 
Central  Traction  Company,  by  negotiating  such  further  extension 
of  said  bonds  and  paying  said  increased  interest  thereupon,  than 
to  sacrifice  new  securities  at  the  discounts  which  would  nove  to 
be  offered  to  market  any  new  securities  to  obtain  the  funds  neces- 
sary for  the  payment  and  discharge  of  the  bonds  issued  by  said  The 
Ohio  Central  Traction  Company,  upon  August  first,  1920,  should 
the  maturity  date  thereof  be  not  further  extended,  and  it  appearing 
that  some  manner  of  discharging  or  postponing  the  date  of  the 
payment  and  discharge  of  said  obligations  must  be  provided  on  or 
before  the  first  day  of  August,  1920,  the  Commission  finds  that,  in 
view  of  the  satisfaction  therewith  of  the  trustees  for,  and  the 
holders  of  said  bonds  is  necessary  and  reasonably  required,  and  is 
satisfied  that  its  consent  and  authority  therefore  should  be  granted. 
It  is,  t|[ierefore. 

Ordered,  That  said  The  Cleveland,  Southwestern  and  Columbus 
Railway  Company  be,  and  hereby  it  is  authorised  to  further  extend 
to  the  first  day  of  February,  1923,  the  maturity  date  of  the  ninety- 
five  thousand  dollars  ($95,000.00),  principal  amount,  of  First  Mort- 
gage, five  per  cent.  Gold  Bonds  of  The  Ohio  Central  Traction  Com- 
pany, the  payment  of  which  it  has  heretofore  assumed,  and  to  pay 
interest  thereupon,  for  such  period  of  extension  herein  authorized, 
at  the  rate  of  seven  percentum  per  annum,  all  in  accordance  with 
the  agreement  therefore  to  be  made  by  and  between  the  applicant, 
the  trustee  for  and  holders  of  said  bonds,  the  terms  and  conditions 
of  which  will  be  in  substantial  conformity  to  the  proposed  form  of 
agreement  set  forth  in  a  copy  of  a  resolution  of  the  applicant's 
Board  of  Directors,  filed  herein,  as  "Exhibit  B,"  on  May  twenty- 
ninth,  1920,  which  exhibit  hereby  is  made  a  part  of  this  order  by 
reference;  and  to  execute  such  instruments  of  writing,  and  do  all, 
and  several,  the  things  necessary  to  be  done  to  secure  said  further 
extension  of  the  maturity  date  of  said  bonds,  and  to  perform  its 
part  of  the  agreement  relative  to  such  further  extension  of  the 
maturity  date  of  said  bonds  and  the  payment  of  said  increased 
rates  of  interest  thereupon. 
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And  it  appearing  that  the  applicant  now  has  issued  and  out- 
standing bonds  in  excess  of  its  issued  and  outstanding  capital  stock, 
it  is,  therefore,  further 

Ordered,  That  this  Commission  do  hereby  specically  consent 
to,  authorize  and  approve  the  extended  existence  as  issued  and  out- 
standing bonds,  of  the  said  bonds  in  excess  of  applicant's  issued 
and  outstanding  capital  stock  for  and  during  said  further  extended 
existence  thereof.     It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  consummation  of  the  further  extension  of  the  ma- 
turity date  of  said  bonds. 


Order  "B." 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard,  and  was  heard,  upon  the  application  of  The 
Cleveland,  Southwestern  and  Columbus  Railway  Company,  (a  con- 
solidated railroad  corporation,  created  by  an  agreement  of  consoli- 
dation, by  and  among  certain  companies,  which  agreed  to  pay  cer- 
tain outstanding  issues  of  bonds  of  the  said  companies  and  their 
prior  existing  constituent  companies,  among  which  was  an  issue  of 
the  principle  sum  of  two  hundred  thousand  dollars  of  twenty  year, 
six  per  cent.  First  Mortgage  Gold  Bonds  of  The  Cleveland  and  Ely- 
ria  Electric  Railroad  Company,  dated  May  1,  1895,  and  maturing 
May  1,  1915,  the  time  for  the  payment  of  which  was,  heretofore, 
extended  to  August  first,  1920,  under  authority  of  the  order  of  this 
Commission,  duly  made  and  entered  in  proceeding  No.  471),  asking 
consent  and  authority  of  this  Commission  as  will  authorize  the 
applicant  to  consummate  certain  arrangements,  negotiated  with 
the  parties  in  interest  whereby  the  maturity  date  of  the  issues  of 
bonds  described  in  the  caption  hereof,  including  the  aforesaid  bonds 
of  The  Cleveland  and  Elyria  Electric  Railroad  Company,  will  be 
extened/further  extended,  to  February  first,  1923,  in  consideration, 
among  other  things,  of  the  payment  of  interest  upon  said  bonds, 
for  said  extended  period,  at  the  rate  of  seven  percentum  per  annum : 

The  Commission,  being  fully  advised  in  the  premises,  and 
having  taken  into  consideration  the  conditions  now  obtaining  in 
the  financial  markets  and  surrounding  the  sale  of  securities,  finds 
that  it  will  be  much  more  advantageous  to  the  applicant  to  reorgan- 
ize its  indebtedness,  represented  by  and  the  said  bonds  issued  by 
The  Cleveland  and  Elyria  Electric  Railroad  Company,  by  negotiat- 
ing such  further  extension  of  said  bonds  and  paying  said  increased 
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interest  thereupon  than  to  sacrifice  new  securities  at  the  discounts 
which  would  now  have  to  be  offered  to  market  any  new  securities 
to  obtain  the  funds  necessary  for  the  payment  and  discharge  of 
the  bonds  issued  by  said  The  Cleveland  and  Elyria  Electric  Rail- 
road Company,  upon  August  first,  1920,  should  the  maturity  date 
thereof  be  not  further  extended,  and  it  appearing  that  some  man- 
ner of  discharging  or  postponing  the  date  of  the  payment  and  dis- 
charge of  said  obligations  must  be  provided  on  or  before  the  first 
day  of  August,  1920,  the  Commission  further  finds  that,  in  view 
of  the  satisfaction  therewith  of  the  trustees  for,  and  the  holders  of 
said  bonds,  the  said  further  extension  of  the  maturity  date  of  said 
bonds  is  reasonably  required  and  necessary,  and  is  satisfied  that  its 
consent  and  authority  therefore  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Cleveland,  Southwestern  and  Colum- 
bus Railway  Company  be,  and  hereby  it  is  authorized  to  further 
extend  to  the  first  day  of  February,  1923,  the  maturity  date  of  the 
two  hundred  thousand  dollars  ($200,000.00),  principal  amount,  of 
First  Mortgage,  six  per  cent.  Gold  Bonds  of  The  Cleveland  and 
Elyria  Electric  Railroad  Company,  the  payment  of  which  has  here- 
tofore assumed,  and  to  pay  interest  thereupon,  for  such  period  of 
extension  herein  authorized,  at  the  rate  of  seven  percentum  per 
annum,  all  in  accordance  with  the  agreement  therefor  to  be  made 
by  and  between  the  applicant,  the  trustee  for  and  the  holders  of 
said  bonds,  the  terms  and  conditions  of  which  will  be  in  substantial 
conformity  to  the  proposed  form  of  agreement  set  forth  in  a  copy 
of  a  resolution  of  applicant's  Board  of  Directors,  filed  herein,  as 
"Exhibit  C,"  on  May  twenty-ninth,  1920,  which  exihibit  hereby  is 
made  a  part  of  this  order  by  reference;  and  to  execute  such  in- 
struments of  writing,  and  do  all,  and  several,  the  things  necessary 
to  be  done  to  secure  said  further  extension  of  the  maturity  of  said 
bonds,  and  to  perform  its  part  of  the  agreement  relative  to  such 
further  extension  of  the  maturity  date  of  said  bonds  and  the  pay- 
ment of  said  increased  rate  of  interest  thereupon. 

And  it  appearing  that  the  appUcant  now  has  issued  and  out- 
standing bonds  in  excess  of  its  issued  and  outstanding  capital  stock, 
it  is,  therefore,  further 

Ordered,  That  this  Commission  do  hereby  specifically  consent 
to,  authorize  and  approve  the  extended  existence  and  outstanding 
bonds,  of  the  said  bonds  in  excess  of  applicant's  issued  and  out- 
standing capital  stock  for  and  during  said  further  extended  exist- 
ence thereof.    It  is  further 
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Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  consummation  of  the  further  extension  of  the  ma- 
turity date  of  said  bonds. 


Order  **C." 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard,  and  was  heard,  upon  the  application  of  The 
Cleveland,  Southwestern  and  Columbus  Railway  Compony,  (a  con- 
solidated railroad  corporation,  created  by  and  agreement  of  consoli- 
dation, by  and  among  certain  companies,  which  agreed  to  pay  cer- 
tain outstanding  issues  of  bonds  of  the  said  companies  and  their 
prior  existing  constituent  companies,  among  which  was  an  issue 
of  the  principle  sum  of  one  million  and  seventy-three  thousand  dol- 
loars  of  twenty  year,  five  per  cent.  First  Mortgage  Gold  Bonds  of 
The  Cleveland,  Elyria  and  Western  Railway  Company,  dated  Au- 
gust 1,  1900,  and  maturing  August,  1,  1920),  asking  such  consent 
and  authority  of  this  Commission  as  will  authorize  the  applicant  to 
consummate  certain  arrangements,  negotiated  with  the  parties  in 
interest,  whereby  the  maturity  date  of  the  issues  of  bonds  described 
in  the  caption  hereof,  including  the  aforesaid  issue  of  the  Cleve- 
land, Elyria  and  Western  Railway  Company  will  be  extended/fur- 
ther extended,  to  February  first,  1923,  in  consideration,  among 
other  things,  of  the  payment  of  interest  upon  said  bonds,  for  said 
extended  period,  at  the  rate  of  seven  percentum  per  annum. 

The  Commission,  being  full  advised  in  the  premises,  and  hav- 
ing taken  into  consideration  the  conditions  now  obtaining 'in  the 
financial  markets  and  surrounding  the  sale  of  securities,  finds  that 
it  will  be  much  more  advantageous  to  the  applicant  to  reorganize  its 
indebtedness,  represented  by  said  bonds  issued  by  the  Cleveland, 
Elyria  and  Western  Railway  Company,  by  negotiating  such  exten- 
sion of  said  bonds  and  paying  said  increased  interest  thereupon, 
than  to  sacrifice  new  securities  at  the  discounts  which  would  now 
have  to  be  offered  to  market  any  new  securities  to  obtain  the  funds 
necessary  for  the  payment  and  discharge  of  the  bonds  issued  by 
said  The  Cleveland,  Elyria  and  Western  Railway  Company,  upon 
August  first,  1920,  should  the  maturity  date  thereof  not  be  ex- 
tended, and  it  appearing  that  some  manner  of  discharging  or  post- 
poning the  date  of  the  payment  and  discharge  of  said  obligations 
must  be  provided  on  or  before  the  first  day  of  August,  1920,  the 
Commission  further  finds  that,  in  view  of  the  satisfaction  there- 
with of  the  trustees  for,  and  the  holders  of  said  bonds,  the  said  ex- 
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tension  of  the  maturity  date  of  said  bonds  is  reasonably  required 
and  necessary,  and  is  satisfied  that  its  consent  and  authority  there- 
fore should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Cleveland,  Southwestern  and  Colum- 
bus Railway  Company  be,  and  hereby  its  is  authorized  to  extend 
to  the  first  day  of  February,  1923,  the  maturity  date  of  one  million 
and  seventy-three  thousand  dollars  ($1,073,000.00),  principal 
amount,  of  First  Mortgage,  five  per  cent.  Gold  Bonds  of  The  Cleve- 
land, Elyria  and  Western  railway  Company,  the  Payment  of  which 
it  has  heretofore  assumed,  and  to  pay  interest  thereupon,  for  such 
period  of  extension  herein  authorized,  at  the  rate  of  seven  per- 
centum  per  annum,  all  in  accordance  with  the  agreement  therefor 
to  be  made  by  and  between  the  applicant,  the  trustee  for  and  the 
holders  of  said  bonds,  the  terms  and  conditions  of  which  will  be  in 
substantial  conformity  to  the  proposed  form  of  agreement  set 
forth  in  a  copy  of  resolution  of  the  applicant'  Board  of  Directors, 
filed  herein,  as  "Exhibit  D,"  on  May  twenty-ninth,  1920,  which  ex- 
hibits hereby  is  made  of  this  order  by  reference;  and  to  execute 
such  instruments  of  writing,  and  do  all,  and  several,  the  things 
necessary  to  be  done  to  secure  said  extension  of  the  maturity  date 
of  said  bonds,  and  to  perform  its  part  of  the  agreement  relative  to 
such  further  extension  of  the  maturity  date  of  said  bonds  and  the 
pajrment  of  said  increased  rate  of  interest  thereupon. 

And  it  appearing  that  the  applicant  now  has  issued  outstand- 
ing bonds  in  excess  of  its  issued  outstanding  capital  stock,  it  is, 
therefare,  further 

Ordered,  That  this  Commission  do  hereby  specifically  consent 
to,  authorize  and  approve  the  extended  existing  as  issued  and  out- 
standing bonds,  of  the  said  bonds  in  excess  of  applicant's  issued 
and  outstanding  capital  for  and  during  said  extended  existence 
thereof.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  consumation  of  the  extension  of  the  maturity  date 
of  said  bonds. 


Order  *T)/' 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard,  and  was  heard,  upon  the  application  of  The 
Cleveland,  Southwestern  and  Columbus  Railway  Company,  (a  con- 
solidated railroad  corporation,  created  by  an  agreement  of  consoli- 
dation, by  and  among  certain  companies,  which  agreed  to  pay  cer- 
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tain  outstandinjT  issues  of  bonds  of  said  companies,  and  their  prior 
existing  constituent  companies,  among  which  was  an  issue  of  the 
principal  sum  of  one  hundred  and  twenty-seven  thousand  dollars, 
twenty  year,  five  per  cent.  First  Mortgage  Bonds  of  The  Cleveland, 
Berea,  Elyria  and  Oberlin  Railway,  dated  March  1,  1899,  and  ma- 
turing March  1,  1919,  the  time  for  the  payment  of  which  was  here- 
tofore, extended  to  August  first,  1920,  under  authority  of  the  order 
of  this  Commission,  duly  made  and  entered  in  proceeding  No.  1615) , 
asking  consent  and  authority  of  this  Commission  as  will  authorize 
the  applicant  to  consummate  certain  arrangements,  negotiated 
with  the  parties  in  interest,  whereby  the  maturity  date  of  the 
issues  of  bonds  described  in  the  caption  hereof,  including  the  afore- 
said issue  of  bonds  of  The  Cleveland,  Berea,  Elyria  and  Oberlin 
Railway  Company,  will  be  extended/further  extended,  to  February 
first,  1923,  in  consideration,  among  other  things,  of  the  pajonent  of 
interest  upon  said  bonds,  for  said  extended  period,  at  the  rate  of 
seven  percentum  per  annum: 

The  Commission  being  fully  advised  in  the  premises,  and  hav- 
ing taken  into  consideration  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  finds  that 
it  will  be  much  more  advantageous  to  the  applicant  to  reorganize 
its  indebtedness,  represented  by  said  bonds  issued  by  The  Cleve- 
land, Berea,  Elyria  and  Oberlin  Railway  Company,  by  negotiating 
such  further  extension  of  said  bonds  and  paying  said  increased 
interest  thereupon,  that  to  sacrifice  new  securities  to  obtain  the 
funds  necessary  for  the  payment  and  discharge  of  the  bonds  issued 
by  said  The  Cleveland,  Berea,  Elyria  and  Oberlin  Railway  Company, 
upon  August  first,  1920,  should  the  maturity  date  thereof  be  not 
further  extended,  and  it  appearing  that  some  manner  of  discharg- 
ing or  postx)oning  the  date  of  the  payment  and  discharge  of  said 
obligations  must  be  provided  on  or  before  the  first  day  of  August, 
1920,  the  Commission  further  finds  that,  in  view  of  the  satisfaction 
therewith  of  the  trustees  for,  and  the  holders  of  said  bonds,  the 
said  further  extension  of  the  maturity  date  of  said  bonds  is  rea- 
sonably required  and  necessary,  and  is  satisfied  that  its  consent  and 
authority  therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Cleveland,  Southwestern  and  Colum- 
bus Railway  Company  be,  and  hereby  it  is  authorized  to  further 
extend  to  the  first  day  of  February,  1923,  the  maturity  date  of  the 
one  hundred  and  twenty-seven  thousand  dollars  ($127,000.00) ,  prin- 
cipal amount,  of  First  Mortgage,  five  per  cent.  Gold  Bonds  of  The 
Cleveland,  Berea,  Elyria  and  Oberlin  Railway  Company,  the  pay- 
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ment  of  which  it  has  heretofore  assumed,  and  to  pay  interest  there- 
upon, for  such  period  of  extension  herein  authorized,  at  the  rate  of 
seven  percentum  per  annum,  all  in  accordance  with  the  agreement 
therefore  to  be  made  by  and  between  the  applicant,  the  trustees 
for,  and  the  holders  of  said  bonds,  the  terms  and  conditions  of 
which  will  be  in  substantial  conformity  to  the  proposed  form  of 
agreement  set  forth  in  a  copy  of  a  resolution  of  the  applicant's 
Board  of  Directors,  filed  herein,  as  "Exhibit  E,"  on  May  twenty- 
ninth,  1920,  which  exhibit  hereby  is  made  a  part  of  this  order  by 
reference;  and  to  execute  such  instruments  of  writing,  and  do  all, 
and  several,  the  things  necessary  to  be  done  to  secure  said  further 
extension  of  the  maturity  date  of  said  bonds,  and  to  perform  its 
part  of  the  agreement  relative  to  such  further  extension  of  the 
maturity  date  of  said  bonds  and  the  payment  of  said  increased 
rate  of  interest  thereupon. 

And  it  appearing  that  the  applicant  now  has  issued  and  out- 
standing bonds  in  excess  of  its  issued  and  outstanding  capital  stock, 
it  is,  therefore,  further 

Ordered,  That  this  Commission  do  hereby  specifically  consent 
to,  authorize  and  approve  the  extended  existence  as  issued  and  out- 
standing bonds,  of  the  said  bonds  in  excess  of  applicant's  issued 
and  outstanding  capital  stock  for  and  during  said  further  extended 
existence  thereof.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  consummation  of  the  further  extension  of  the  ma^ 
turity  date  of  said  bonds. 

No.  1969— In  the  Matter  of  the  Application  of  The  Cleveland,  South- 
western and  Columbus  Railway  Company  for  Consent  and  Author- 
ity to  Discontinue  Service  and  Remove  Tracks  in  the  Village  of 
Berea,  Cuyahoga  County,  Ohio. — Prayer  Granted. 


(Dated  May  25,  1920.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given,  by  publication  and  otherwise,  as  provided  by  law, 
to  all  parties  in  interest,  this  matter  came  on  for  final  consideration 
upon  the  application  of  The  Cleveland,  Southwestern  and  Columbus 
Railway  Company  for  the  authority  of  this  Commission  to  discon- 
tinue service  upon  and  abandon  its  tracks  from  the  intersection  of 
Front  and  Bridge  Streets,  in  the  Village  of  Berea,  Cuyahoga  Coun- 
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ty,  over  Bridge  Street  to  its  intersection  with  Prospect  Street,  and 
over  Prospect  Street  to  the  southerly  corporation  limits  of  said  vil- 
lage, and  southerly  from  this  last  named  point  a  distance  of  eighteen 
hundred  and  forty  feet  over  its  private  right-of-way  along  said 
Prospect  Street  to  the  intersection  of  said  track  with  applicant's 
main  line,  in  all  a  distance  of  approximately  sixty-four  hundred 
feet ;  the  evidence  submitted  upon  said  hearing,  and  the  argument 
of  counsel. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission,  having  due  regard  for  the  welfare  of 
the  public  and  having  considered  the  cost  of  operating  service  over, 
and  maintaining  the  said  track,  finds  that  said  track  has  been  oper- 
ated and  maintained  for  a  period  of  not  less  than  five  years  prior 
to  the  date  of  the  filing  of  the  application  herein,  and  is  satisfied 
that  the  proposed  closing  for  traffic  and  service  and  abandonment 
of  said  track  is  reasonable,  and  that  the  prayer  of  said  applica- 
tion should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Cleveland,  Southwestern  and  Colum- 
bus Railway  Company  be,  and  hereby  it  is  authorize*  to  close  for 
traffic  and  service,  upon  the  first  day  of  June,  1920,  and  thereupon 
to  abandon  its  track,  or  tracks,  extending  from  the  intersection  of 
Front  and  Bridge  Streets,  in  the  Village  of  Berea,  Cuyahoga  Coun- 
ty, Ohio,  over  said  Bridge  Street  to  its  intersection  with  Prospect 
Street,  thence  over  Prospect  to  the  southerly  corporation  limits  of 
said  village,  and  southerly,  from  this  last  named  point,  a  distance 
of  eighteen  hundred  and  forty  (1840)  feet  over  its  private  right- 
of-way  along  said  Prospect  Street  to  the  intersection  of  said  track 
with  the  applicant's  main  line,  in  all  a  distance  of  approximately 
sixty-four  hundred  (6400)  feet. 


No.  1940 — In  the  Matter  of  the  Application  of  The  Ohio  Gas,  Light 
and  Coke  Company  for  an  Order  Authorizing  the  Abandonment 
of  its  Supply  and  Service  of  Manufactured  Gas  in  the  Village 
of  Napoleon,  Ohio.^ — Prayer  Granted. 


(Dated  May  25,  1920.) 

This  day,  after  full  hearing,  (due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest  by  publication,  and 
otherwise,  as  provided  by  law) ,  this  matter  came  on  for  considera- 
tion upon  the  application  of  The  Ohio  Gas,  Light  and  Coke  Com- 
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pany,  (a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Ohio),  asking  an  order  of  this 
Commission  authorizing  the  permanent  abandonment  of  its  service 
and  facilities  for  the  transportation  and  furnishing  of  manufac- 
tured gas  in  the  Village  of  Napoleon,  Ohio,  both  for  public  and  pri- 
vate use;  the  answer  of  said  vilage,  and  a  reply  by  said  appli- 
cant, and  the  evidence  offered  upon  the  hearing  hereof,  together 
with  a  motion  by  said  Village  of  Napoleon,  Ohio,  to  dismiss  this 
application  upon  the  following  grounds,  viz: 

1.  That  The  Public  Utilities  Commission  of  Ohio  has  no 
jurisdiction  over  the  subject  matter  of  the  applicant  filed 
herein. 

2.  That  The  Public  Utilities  Commission  of  Ohio  has  no 
jurisdiction  over  The  Ohio  Gas,  Light  and  Coke  Company  in 
its  relation  with  the  Village  of  Napoleon,  Ohio,  nor  over  the 
franchise,  ordinance  and  contract  under  which  said  company 
operates  in  said  village. 

3.  That  the  application  filed  herein  is  indefinite  and  un- 
certain and  does  not  state  facts  sufficient  to  show  a  cause  of 
complaint.     And 

4.  '  That  the  rights  of  the  Village  of  Napoleon,  Ohio,  un- 
der its  franchise,  ordinance  and  contracts  are  protected  by 
Article  Two,  Section  twenty-eight  of  the  Constitution  of  Ohio 
and  Article  One,  Section  ten  of  the  Constitution  of  the  United 
States. 

and  the  argument  by  counsel  thereupon: 

And  the  Commission  coming,  first  to  consider  said  motion  of 
the  said  Village  of  Napoleon,  Ohio,  to  dismiss  this  proceeding, 
finds  the  same  not  well  taken  and  does  hereby  overrule  the  same. 

To  which  action  of  the  Commission  in  overruling  its  motion 
the  said  Village  of  Napoleon,  Ohio,  then  excepted  and  here  now 
excepts,  and  its  exceptions  here  are  noted  of  record. 

And  the  Commission  coming  now  to  consider  the  said  applica- 
tion of  said  The  Ohio  Gas,  Light  and  Coke  Company  to  discon- 
tinue service  and  abandon  facilities,  the  other  pleadings  filed  herein 
and  the  evidence  submitted  upon  the  hearing  hereof,  finds,  from 
said  evidence  and  an  independent  investigation  by  its  engineers, 
that  applicant's  property  at  Napoleon,  Ohio,  has  been  in  contin- 
uous operation  for  a  period  of  more  than  five  years  preceding  the 
date  of  the  filing  of  the  application  herein ;  that  the  total  revenues 
derived  by  applicant  from  the  operation  of  its  said  plant  in  the 
Village  of  Napoleon,  Ohio,  for  the  period  of  one  year,  from  May 
first,  1919  to  April  thirtieth,  1920  were  $18,836.31;  that  its  coat 
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of  manufacturing  and  distributing  gas  in  said  village  during  said 
period  was  $21,345.31;  that  its  taxes  upon  the  property  devoted  to 
said  service  amounted  to  $1,368.00  for  said  year,  making  a  total 
of  $22,713.31  actual  cost  of  furnishing  said  gas  service,  and  leav- 
ing an  actual  out-of-pocket  loss  of  $3,877.00,  exclusive  of  any  re- 
turn upon  its  investment  in  said  property  and  without  setting 
aside  any  sum  for  depreciation;  that  there  is  no  prospect  of  a 
reduction  in  the  cost  of  operation,  or  of  any  increase  of  revenue 
during  the  coming  year ;  that  the  use  of  gas  by  consumers  in  said 
Village  of  Napoleon,  Ohio,  is  chiefly  for  lighting,  cooking  and  the 
heating  of  water,  and,  having  due  regard  for  the  welfare  of- the 
public  and  having  considered,  as  aforesaid,  the  cost  of  furnishing 
said  service,  the  Commission,  under  the  circumstances  and  condi- 
tions aforesaid,  is  satisfied  that  the  proposed  closing  for  service 
and  abandonment  of  applicant's  facilities,  used  and  useful  for  the 
convenience  of  the  public  in  the  furnishing  of  manufactured  gas 
service  to  consumers  thereof  at  Napoleon,  Ohio,  is  reasonable,  and 
that  the  prayer  of  said  application  should  be  granted  when  and  as 
the  consumers  of  such  service  shall  have  had  sixty  days  in  which 
to  arrange  for  the  use  of  other  means  of  lighting  and  fuel  for  the 
purposes  for  which  said  manufactured  gas  is  now  used.  It  is, 
therefore. 

Ordered,  Tha*  said  The  Ohio  Gas,  Light  and  Coke  Company  be, 
and  hereby  it  is  authorized  to  close  for  service  and  abandon  its 
facilities  used  and  useful  for  the  transportation  and  furnishing  of 
manufactured  gas  in  the  Village  of  Napoleon,  Ohio,  upon  sixty 
diays'  notice,  by  publication  or  personal  service  upon  each  of  its 
consumers  in  said  village,  of  its  intention  to  exercise  the  authority 
hereinbefore  granted. 
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In  the  Computation  of  Time  Under  the  State  Inheritance  Tto  Law<» 
the  Date  From  Which  the  Computation  is  to  be  Made  is  Excluded. 
When  the  Month  of  February  has  29  days,  That  Particular  Year 
is  366  Days  in  Length.  Parts  of  Days  are  Disregarded,  so  lliat 
the  Entire  366  Days  of  Leap  Year  is  Given  to  the  Person  who 
Must  Act  Within  the  Period  of  One  Year.  Therefore,  Where  a 
Person  Dies  on  August  31,  the  Year  ^or  Paying  the  Inheritance 
Tax  Would  Expire  at  the  End  of  August  31,  Following.  Where 
a  Person  Died  on  August  31st.,  and  the  Tax  is  Paid  on  April  30th., 
Following,  Four  Full  Months  Intervene  Prior  to  the  End  of  the 
Year  and  Such  Person  is  Entitled  to  a  Discount  of  4%. 


No.  1261— (Opinion  Dated  May  20,  1920.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  Acknowledging  the  receipt  of  your  letter  of  re- 
cent date  requesting  the  opinion  of  this  department,  as  follows : 

"The  last  sentence  of  Section  5338  as  contained  in  the  in- 
heritance tax  act  reads  as  follows : 

'If  such  taxes  are  paid  before  the  expiration  of  one  year 
after  the  accrual  thereof,  a  discount  of  one  per  centum  per 
month  for  each  full  month  that  payment  has  been  made  prior 
to  the  expiration  of  the  year  shall  be  allowed  on  the  amount 
of  such  taxes.' 

A  died  August  31,  1919.  Inheritance  tax  is  assessed 
against  his  estate  and  is  paid  April  30,  1920.  To  what  per- 
centage of  discount  are  successors  to  said  estate  entitled,  the 
court  having  found  that  the  date  of  accrual  coincided  with  the 
date  of  death  ?" 

you  are  advised  that  the  opinion  of  this  department  is  that  the 
successors  to  the  estate  in  the  case  stated  are  entitled  to  a  discount 
of  four  per  cent. 

The  first  question  to  be  answered  is  as  to  when  "the  expira^ 
tion  of  the  year"  will  take  place.  It  is  believed  that  the  following 
principles  of  common  law  apply  here : 

(1)  In  the  computation  of  time,  whether  from  an  act  or  from 
a  date,  the  day  on  which  the  act  is  committed  or  the  date  from 
which  the  computation  is  to  be  made  is  excluded.  Some  jurisdic- 
tions still  adhere  to  an  old  distinction  between  computing  from  an 
occurrence  and  computing  from  a  date.  It  is  believed,  however, 
that  Ohio  is  in  accord  with  the  majority  of  the  States  of  the  coun- 
try. 
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Seaman  v.  Eager,  16  0.  S.  209 ;  Note,  47  L.R. A.,  93. 
Compare:  Sec.  10216  General  Code. 

(2)  The  fact  that  February  29th  occurs  during  the  year  in 
question  simply  serves  to  make  that  particular  year  three  hundred 
and  sixty-six  days  in  length  instead  of  three  hundred  and  sixtyfive. 
On  this  point  the  ancient  statute  of  21  Henry  III  is  deemed  to  be 
a  part  of  the  common  law  in  this  country.  (Helphenstine  v.  Bank, 
65  Ind.  582.)  That  is  to  say,  a  "year"  consists  of  three  hundred 
and  sixty-five  days,  excepting  when  the  tweny-ninth  of  February 
occurs  during  the  period,  when  it  consists  of  three  hundred  and 
sixty-six  days. 

(3)  Parts  of  days  are  disregarded,  so  that  the  entire  three 
hundred  and  sixty-sixth  day,  computed  as  above,  is  given  to  the 
person  who  must  act  within  the  period  of  one  year  for  his  action. 
It  follows  that  the  year  would  expire  in  the  case  stated,  on  the 
principles  above  outlined,  at  end  of  August  31,  1920. 

The  next  question  to  be  answered  is  as  to  whether  four  full 

months  intervene  between  April  30,  1920  and  the  end  of  August  31, 

1920.     This  question  narrows  down  ultimately  to  the  question 

whether  or  not  the  day  of  August  31,  1920  is  to  be  considered  or 

counted  as  part  of  the  first  full  month  counting  backwards,  for 

the  months  to  be  counted  are  calendar  months — not  lunar  months 

or  conventional  months  of  thirty  days. 

See  Bouvier's  Law  Dictionary;  Oehler  v.  Walsh,  7 
C.  C.  (n.  s.)  572. 

If  August  31,  1920  is  to  be  considered  as  one  of  the  thirty-one 
days  attributable  to  the  calendar  month  of  August,  then  four  full 
months,  counted  backward,  will  carry  us  to  the  beginning  of  the 
first  day  of  May  and  leave  a  payment  made  on  the  thirtieth  day  of 
April  outside  such  period  of  four  full  months ;  whereas,  if  we  are 
to  apply  the  principle  previously  employed  in  fixing  the  end  of  the 
year  conversely  and  exclude  August  31,  1920  as  the  first  day,  then, 
April  30th  will  fall  within  the  four  months  period. 

Still  another  way  of  putting  the  question  is  to  ask  whether 
the  expiration  of  the  year  falls  on  August  31,  1920  or  comes  at 
the  end  of  that  day. 

Choice  between  these  two  methods  of  computation  is  to  be 
made,  it  is  beheved,  by  seeking  for  the  true  reason  for  the  rule  that 
excludes  the  first  day  in  counting  forward.  When  a  computation 
is  from  a  date  it  is  more  or  less  obvious  that  the  first  day  to  be 
counted  is  the  day  after  that  date,  when  the  computation  is  from 
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an  event  then  by  the  majority  rule  it  is  arrived  at  by  the  principle 
of  disresfarding  parts  of  a  day,  and  treating  the  event  as  equiv- 
alent to  the  date  on  this  principle.  So,  if  we  were  counting  back- 
ward from  an  event  happening  on  a  date,  or  from  a  designated 
date,  such  as  August  31,  1920,  we  would  be  required,  it  is  believed, 
to  exclude  the  day  on  which  the  event  occured  or  the  date  named 
and  begin  to  count  with  the  next  preceding  day.  But  we  are  not 
counting  from  an  event  nor  from  a  date,  but  from  "the  expiration 
of  the  year."  The  expiration  of  a  year,  as  stated,  does  not  fall 
on  a  day  and  is  not  marked  by  the  occurrence  of  an  event  occurring 
on  a  day,  but  actually  as  well  as  in  contemplation  of  law  is  marked 
out  by  the  end  of  the  day.  A  payment  made  at  any  time  during 
business  hours  on  August  31,  1920  will  be  made  within  the  year, 
i.e.,  "prior  to  the  expiration  of  the  year."  Therefore,  the  whole 
of  August  31, 1920  is  a  day  which  is  "prior  to  the  expiration  of  the 
year."  Hence  it  follows  that  a  payment  to  be  made  one  month 
prior  to  the  expiration  of  the  year  need  be  made  no  earlier  than 
the  thirty-first  day  of  July,  because  between  the  day  on  which  that 
payment  is  made  and  the  end  of  August  31,  1920  thirty-one  full 
days  will  have  elapsed. 

By  this  method  of  reasoning  we  are  brought  to  the  conclusion 
that  the  successors  in  the  case  described  by  the  Commission  are 
entitled  to  four  per  cent,  discount. 

« 

Motor  Vehicles  Owned  and  Operated  by  Any  Chapter  of  the  Ameri- 
can National  Red  Cross  Should  be  Registered  Without  Charge. 


No.  1292— (Opinion  Dated  May  28,  1920.) 

Hon.  Harvey  C.  Smith,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:     The  Registrar  of  Automobiles  has  requested  an 
opinion  from  this  department,  as  follows : 

"Please  advise  the  Automobile  Department  with  a  rul- 
ing on  the  following:  Section  6920,  House  Bill  573 — Motor 
Vehicles. 

Under  this  chapter  are  vehicles  owned  by  the  county  or 
state  chapters  of  the  American  Red  Cross  Society  exempted 
from  the  payment  of  vehicle  license  tax  ?" 

It  is  believed  that  Section  6295  G.  C.  contains  a  material  pro- 
vision to  be  considered  in  connection  with  your  question,  as  follows : 

"Publicly  owned  and  operated  motor  vehicles  used  ex- 
clusively for  public  purposes  shall  be  registered  as  provided 
in  this  chapter,  without  charge  of  any  kind;  but  this  pro- 
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vision  shall  not  be  construed  as  exempting  the  operation  of 
such  vehicles  from  any  other  provision  of  tiiis  chapter  and 
the  penal  laws  relating  thereto.  The  secretary  of  state  shall 
accept  any  application  to  register  a  motor  vehicle  owned  by 
the  Federal  Government  which  may  be  made  by  any  officer, 
department  or  agent  of  su3h  government." 

This  provision  was  given  some  consideration  in  Opinion  No. 

962  rendered  to  your  department  January  24,  1920,  from  which  the 

following  is  quoted : 

"It  is  believed  that  the  language  'publicly  owned  and  oper- 
ated motor  vehicles  used  exclusively  for  public  purposes'  re- 
lates to  motor  vehicles  owned  by  the  nation,  state  or  any  of . 
their  legally  constituted  subdivisions." 

The  question  that  now  arises  is  whether  or  not  the  status  of 
the  American  National  Red  Cross  is  such  as  to  legally  constitute 
it  an  agent  of  the  government  of  the  United  States.  In  further 
determining  this  matter  it  becomes  necessary  to  consider  the  pro- 
visions of  the  laws  enacted  by  congress  relative  to  the  creation  and 
power  of  said  society  as  found  in  Sections  7697  to  7706  inclusive  of. 
the  U.  S.  Compiled  Statutes. 

Section  7697,  which  was  last  amended  January  5,  1905,  con- 
tains a  lengthy  recital  of  the  historical  facts  as  established  by 
treaties  and  actions  of  the  various  nations  participating  in  the 
movement  to  mitigate  the  evils  of  war  and  ameliorate  the  condition 
of  wounded  soldiers  on  the  field  of  battle  including  the  United 
States,  from  August  22,  1864,  the  date  upon  which  the  first  agree- 
ment was  entered  into  at  Geneva,  Switzerland,  down  until  the  date 
of  the  enactment  of  said  section.  The  concluding  paragraph  of  said 
section  is  as  follows: 

"Whereas  it  is  believed  that  the  importance  of  the  work 
demands  a  repeal  of  the  present  charter  and  reincorporation 
of  the  society  under  Government  supervision ;  Now,  therefore, 

Clara  Barton,  (here  follows  a  long  list  of  prominent  citi- 
zens of  the  United  States)  together  with  five  other  persons 
to  be  named  by  the  President  of  the  United  States,  one  to  be 
chosen  from  each  of  the  Departments  of  State,  War,  Navy, 
Treasury  and  Justice,  their  associates  and  successors,  are 
hereby  created  a  body  corporate  and  politic  in  the  District  of 
Columbia." 

Section  7699,  which  relates  to  the  purposes  of  the  American 

National  Red  Cross,  provides: 

"The  purposes  of  this  corporation  are  and  shall  be: 
First.     To  furnish  volunteer  aid  to  the  sick  and  wounded 
of  armies  in  the  time  of  war,  in  accordance  with  the  spirit  and 
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conditions  of  the  conference  of  Geneva  of  October,  eighteen 
hundred  and  sixty-three,  and  also  of  the  treaty  of  Geneva,  of 
August  twenty-second,  eighteen  hundred  and  sixty-four,  to 
which  the  United  States  of  America  gave  its  adhesion  on 
March  first,  eighteen  hundred  and  eighty-two. 

Second.  And  for  said  purposes  to  perform  all  the  duties 
devolved  upon  a  national  society  by  each  nation  which  has 
acceded  to  said  treaty. 

Third.  To  succeed  to  all  the  rights  and  property  which 
have  hitherto  held  and  to  all  the  duties  which  have  heretofore 
been  performed  by  the  American  National  Red  Cross  as  a 
corporation  duly  incorporated  by  Act  of  Congress,  Jime  sixth, 
nineteen  hundred,  which  Act  is  hereby  repealed  and  the  or- 
ganization created  thereby  is  hereby  dissolved. 

Fourth.  To  the  act  in  matters  of  voluntary  relief  and  in 
accord  with  the  military  and  naval  authorities  as  a  medium 
of  communication  between  the  people  of  the  United  States  of 
America  and  their  Army  and  Navy,  and  to  act  in  such  matters 
between  similar  national  societies  of  other  Government  and 
the  people  and  the  Army  and  Navy  of  the  United  govern- 
ments through  the  'Gomite  International  de  Secours,'  and  the 
States  of  Ajrnerica. 

Fifth.  And  to  continue  and  carry  on  a  system  of  national 
and  international  relief  in  time  of  peace  and  apply  the  same 
in  mitigating  the  sufferings  caused  by  pestilence,  famine,  fire, 
floods,  and  other  great  national  calamaties.  and  to  devise  and 
carry  on  measures  for  preventing  the  same." 

Sections  7701,  which  will  not  be  quoted  because  of  its  length, 
provides  for  a  central  committee  as  a  governing  body  for  said  so- 
ciety. At  present  six  are  appointed  by  the  incorporators,  six  by  the 
state  and  territorial  societies  and  six  by  the  President,  one  of  whom 
shall  be  designated  by  him  as  chairman. 

Under  the  provisions  of  Section  7702  as  enacted  February  27, 
1917,  the  Secretary  of  War  is  required  to  audit  the  financial  report 
of  said  society. 

A  careful  consideration  of  the  statutes  herein  referred  to  com- 
pels the  conclusion  that  the  American  National  Red  Cross  is  a  body 
politic  and  corporate,  functioning  as  an  agent  of  the  Government 
of  the  United  States  in  times  of  peace  as  well  as  times  of  war.  It 
is  believed  that  the  view  herein  taken  is  supported  by  the  opinion 
of  the  Supreme  Court  in  the  case  of  Overholser  v.  National  Home 
for  Disabled  Soldiers,  68  0.  S.  236. 

You  are  therefore  advised  that  motor  vehicles  owned  and  oper- 
ated by  any  chapter  of  the  American  National  Red  Cross  should  be 
registered  without  charge. 


SUPREME  COURT 


The  state,  ex  rel.  Gilder,  v.  The  Industrial  Commission  of  Ohio. 

Workmen's  Compensation — ^Interstate  and  Intrastate  Employers — 
Section  1465-98,  General  Code — ^Application  to  Industrial  Com- 
mission— Section  1465-74,  General  Code — Award  Denied  Claimr 
ant — ^Appeal  to  and  Adjudication  by  Courts — Section  1465-98, 
General  Code — ^Mandamus  Does  not  Lie,  When. 


(No.  16263— Decided  July  8,  1919.) 

In  Mandamus. 

Mr.  G.  C.  Hafley,  for  relator. 

Mr.  John  G.  Price,  attorney  general ;  Mr.  B.  W.  Gearheart  and 
Mr.  R.  R.  Zurmehly,  for  defendant. 

By  the  Court.  The  relator  is  the  widow  of  Fred  M.  Gilder, 
who  was  an  employe  of  The  Cleveland^  Southwestern  &  Columbus 
Railway  Company.  While  in  the  course  of  his  employment  Gilder 
received  an  injury  which  caused  his  death. 

The  petition  sets  out  the  incorporation  of  the  railway  company 
and  avers  that  it  is  conducting  business  in  interstate  and  intrastate 
commerce  by  railroad,  and  particularly  in  and  through  the  city  of 
Elyria,  Lorain  county,Ohio;  that  the  company  conducts  a  business 
as  a  common  carrier  of  package  freight  over  its  line  of  railroad,  un- 
der the  name  and  style  of  The  Electric  Pacl^age  Agency,  and  main- 
tains depots  and  equipments  in  the  conduct  of  the  business ;  that  the 
decedent  was  employed  by  said  company  in  a  separate,  distinct  and 
independent  business  from  that  of  commerce  by  railroad,  to-wit,  in 
the  business  of  conveying  by  horse  and  wagon  from  homes  and 
places  of  business  in  Elyria  packages  to  its  depot  to  be  shipped  over 
the  railroad ;  and  that  while  in  the  course  of  that  employment  Gil- 
der received  the  injury  from  which  he  di6d.  The  petition  sets  out  the 
names  and  ages  of  children,  who,  with  the  widow,  were  dependent 
upon  the  deceased  for  support,  and  also  shows  that  the  railway 
company  had  not  in  any  way  complied  with  the  Workmen's  Com- 
pensation Law  of  Ohio  at  the  time  of  the  in j  ury ,  and  that  the  com- 
pany failed  and  refused  to  pay  the  relator  and  others  dependent 
on  decedent  any  compensation  whatever  on  account  of  his  death. 
Relator  avers  that  she  duly  filed  with  the  Industrial  Commission 
of  Ohio  an  application  for  compensation,  which  the  commission, 
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after  hearing,  denied,  upon  the  ground  that  the  employer  at  the 
time  of  the  injury  was  engaged  in  interstate  commerce  within  the 
meaning  of  Section  51  of  the  Workmen's  Compensation  Act;  and 
that  an  application  for  rehearing  was  likewise  denied  and  her  ap- 
plication for  compensation  dismissed. 

Relator  further  avers  that  the  death  of  her  husband  ensued 
from  the  injury  as  stated,  but  that  the  commission  has  failed  and 
refuses  to  hear  and  determine  her  application  for  compensation  in 
like  manner  as  in  other  claims  before  said  commission,  and  has 
failed  and  refuses  to  ascertain  and  determine  the  amount  of  com- 
pensation due  her  as  provided  in  Section  27  of  the  Workmen's  Com- 
I)ensation  Act.  The  petition  prays  for  a  writ  of  Mandamus  com- 
manding the  commission  to  hear  and  determine  her  application  for 
compensation  in  like  manner  as  in  other  claims,  as  provided  in 
Section  27  of  said  act. 

The  case  is  heard  on  demurrer  to  the  petition. 

It  will  be  observed  that  the  petition  discloses  that  the  relator 
duly  presented  her  claim  to  the  Industrial  Commission,  which, 
after  "being  fully  informed  of  all  the  facts,'*  denied  the  claim  of 
the  applicant  for  compensation.  Section  43  of  the  Workmen's 
Compensation  Act,  now  Section  1465-90,  General  Code,  contains 
the  following  provision:  "The  commission  shall  have  full  power 
and  authority  to  hear  and  determine  all  questions  within  its  juris- 
diction, and  its  decision  thereon  shall  be  final." 

The  succeeding  portions  of  Section  43,  as  in  effect  at  the  time 
of  the  filing  of  the  claim  with  the  commission  by  Mrs.  Gilder  pro- 
vided that  if  the  final  action  of  the  board  denied  the  right  of  the 
claimant  to  participate  at  all  in  the  fund,  on  any  ground  going  to 
the  basis  of  the  claimant's  right,  the  claimant  should  have  the  right 
of  appeal  to  the  court  of  common  pleas  in  the  manner  laid  down  in 
the  section. 

It  is  conceded  that  the  applicant,  Mrs.  Gilder,  did  appeal  to 
the  court  of  common  pleas,  and  that  court  sustained  the  demurrer 
to  her  petition  on  appeal,  and  dismissed  the  appeal  on  the  ground 
that  at  the  time  the  relator's  husband  received  his  injury  the  stat- 
ute did  not  grant  any  right  of  appeal  for  employes  (or  their  de- 
pendents) whose  employers  had  not  complied  with  the  provisions 
of  the  Workmen's  Compensation.  That  judgment  was  affirmed 
in  error  proceedings  by  the  court  of  appeals  and  by  this  court  (99 
Ohio  St.,  446.)  Since  that  time  the  legislature  has  amended  Section 
1465-90,  General  Code   (107  O.  L.,  162),  expressly  granting  the 
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right  of  appeal  in  cases  such  as  this.  The  employer  not  having 
complied  with  any  of  the  jwrovisions  of  the  Workmen's  Compensa- 
tion Act,  the  claimant  under  Section  26  of  that  act  was  entitled  to 
bring  civil  action  against  the  employer  for  damages  sustained,  in 
which  case  the  employer  would  have  been  denied  the  defenses 
which  are  referred  to  in  that  section.  From  the  allegations  of 
this  petition  it  appears  that  the  commission  on  consideration  of 
all  the  facts  alleged  in  the  petition  in  this  case  denied  the  claim  of 
the  plaintiff  and  dismissed  her  application. 

It  is  too  well  settled  to  require  the  citation  of  authority  that 
where  a  public  officer  in  the  i)erformance  of  a  public  duty  is  re- 
quired to  use  official  judgment  and  discretion,  his  exercise  of 
them,  in  the  absence  of  fraud,  bad  faith,  or  abuse  of  discretion, 
will  not  be  controlled  by  mandamus.  Before  the  writ  will  issue  the 
relator  must  show  a  clear  right  to  it.  Where  an  official  or  a  board 
refuses  to  perform  a  duty  or  exercise  a  discretion  vested  in  it  by 
law,  mandamus  may  be  invoked  to  require  the  performance  of  the 
duty,  or  the  exercise  of  such  discretion. 

In  this  case  the  board  proceeded  regularly  with  the  consider- 
ation of  the  application  for  compensation  filed  with  it  by  the  re- 
lator, after  having  been  fully  informed  of  all  the  facts  now  set  out 
in  the  petition,  and  its  decision  is  final  on  that  application.  There- 
fore the  question  as  to  whether  the  deceased  was  engaged  in  in- 
terstate or  intrastate  commerce  is  not  important  in  this  case ;  but 
if  the  railroad  company  had  established  and  put  in  operation  such 
a  subordinate  part  of  its  work  in  the  city  of  Elyria  as  to  clearly 
separate  and  distinguish  it  from  the  interstate  or  foreign  com- 
merce of  the  railway  company,  in  accordance  with  the  provisions  of 
Section  51  of  the  act,  it  would  be  necessary  for  the  petition  to  show 
that  the  company  and  Gilder  accepted  provisions  of  the  Work- 
men's Compensation  Act  by  filing  written  acceptances  referred  to 
in  Section  51  itself.  This  conclusion  necessarily  follows  from  the 
allegations  of  the  petition  itself,  that  decedent  was  employed  by 
the  Railway  Company  which  was  engaged  in  interstate  and  intra- 
state commerce.  The  employer  was  the  Railway  Company,  the 
Package  Agency  was  incidental. 

The  concluding  sentence  of  Section  51  of  the  act  reads  :*'  Pay- 
ment of  premium  shall  be  on  the  basis  of  the  pay  roll  of  the  work- 
men who  accept  as  aforesaid."  From  this  it  is  seen  that  an  inter- 
state carrier  and  its  employes  who  have  brought  themselves  with- 
in the  other  provisions  of  Section  51  of  the  act  receive  the  bene- 
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fits  of  other  employes  and  employers  because  of  the  acceptance 
and  payment  of  the  premium  stated.  Without  such  acceptance 
there  is  no  basis  upon  which  to  proceed  with  the  determination  of 
the  amount  to  be  allowed. 

For  these  reasons  the  demurrer  will  be  sustained  and  the  peti- 
tion dismissed.    Writ  denied. 

Jones,  Matthias,  Johnson,  Donahue  and  Robinson,  JJ.,  concur. 
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NEW  CORPORATIONS. 

The  Dayton  Ignition  Co.,  Dayton, 
$100,000.  H.  F.  Sadgebury,  J.  C. 
Crigler,  I.  Warner,  I.  I.  Hauer,  H.  G. 
Kemper. 

The  Dayton-Kentucky  Oil  &  Gas 
Co.,  Dayton.  $12,000.  C.  Barton,  S. 
Neal,  G.  Bloomer,  I.  Warner,  F.  G. 
Bumham. 

The  Diamond  Fertilizer  Co.,  San- 
dusky, $315,000.  W.  J.  Sprow,  A. 
Huntley,  B.  D.  Smith,  A.  G.  Fisher, 

E.  S.  Stephens. 

The  Cleveland  Vim  Motor  Truck 
Co.,  Cleveland,  $50,000.  A.  H.  Day, 
H.  B.  Fleming,  H.  L.  Reynolds,  J.  G. 
Kennedy,  A.  C.  Schapiro. 

The  Hume  China  Co.,  Carey,  $2,- 
625.  G.  H.  Hume,  R.  D.  Worden,  B. 
Redmond,  R.  Z.  Kirk,  V.  W.  Fillia- 
trault. 

The  Smith-Hoffman-Hostetler  Co., 
Plymouth,   $50,000.     D.   E.   Hoffman, 

F.  Clark,   C.   West,   Geo.   W.   Smith, 
M.  Hostetler. 

The  Superior  Screw  &  Bolt  Manu- 
facturing Co.,  Cleveland.  $500,000.  N. 
T.  Jones,  M.  J.  Riley.  J.  E.  Kewley, 
W.  J.  Hayes,  M.  A.  Fitzgerald. 

The  K.  of  P.  Building  Co.,  Bell- 
aire,  $30,000.  H.  D.  Moore,  R.  Rob- 
son,  E.  N.  Rodewig,  C.  Simpson,  C. 
Culbertson. 

The  Ashtabula  Floral  Co.,  Ashta- 
bula, $25,000.  E.  E.  Tong,  T.  W. 
Swuiers.  F.  E.  Andrews,  E.  L.  King, 
H.  M.  Brown. 

The  Sandusky  Crayon  Co.,  Sandus- 
ky, $500.    J.  G.  Pyle,  J.  F.  Flynn  Jr., 

E.  B.  King,  A.  K.  Neir,  F.  M.  Wild- 
en  thaler. 

The  Hess-Schenk  Co.,  Cleveland, 
$100,000.  (Machinery)  C.  N.  Hess, 
M.  L.  Merchant.  G.  D.  Robertson,  C. 

F.  Schenk,  B.  H.  Worl. 

The  J.  P.  Bartlet  Aerial  Navigation 
Co.,  Cleveland,  $25,000.  J.  F.  Bar- 
telt.  R.  A.  Graham,  C.  W.  Savage,  J. 
S.  Hunt.  P.  A.  McNamara. 

The  Watson  Oil  Co..  Mendon,  $50,- 
000.  G.  L.  Watson,  R.  E.  Ritter,  J. 
C.  Brenan,  E.  A.  Chesney,  G.  L.  Craw- 
ford. 

The  Public  Works  Construction  Co., 
Cincinnati,    $50,000.      A.    H.    Morrill, 

G.  A.  Ginter,  E.  M.  McDonald,  M.  E. 
Hicks,  J.  A.  Keadin. 


The  Carroll  County  Oil  &  Gas  Co., 
Youngstown,  $25,000.  C.  E.  Nadler, 
S.  J.  Yarmy,  C.  Galen,  F.  Shulman, 
A.  M.  Metzger. 

The  Sigma  Alph  Epsilon  Chapter 
House  Assoc,  of  Miami  Uni.,  Oxford, 
$20,000.  A.  E.  Braun,  B.  Fink,  F.  A. 
Hinkel,  H.  K.  Dunun,  F.  C.  Whitcomb, 
W.   Smith,   L.   Hammerle. 

The  G.  Edwin  Smith  Shoe  Co., 
Employees  Savings  &  Loan  Assoc, 
Columbus,  $500,000.  O.  M.,  McLu- 
cas,  C.  E.  Downing,  J.  H.  Simmons, 
C.  R.  Lott,  O.  R.  Dinton,  F.  Follmer, 
C.  H.  Swartz,  Geo.  S.  Binkley,  P.  M. 
Smith. 

The  Progn'essive  Engineering  and 
Sales  Co.,  Toledo,  $10,000.  A.  L. 
Pompee,  W.  F.  McCarty,  R.  E.  Maho- 
ney,  C.  W.  Kirsch,  E.  Mertens. 

The  Realty  Exchange  Co.,  Massil- 
lon,  $75,000.  T.  G.  Snyder,  B.  F. 
Fairless,  S.  E.  Roush,  E.  F.  Davies, 
T.  P.  Fleming. 

The  Central  Dry  Goods  Co.,  Can- 
ton, $150,000.  O.  M.  Abt,  A.  Drozdo- 
witz,  J.  Gersten,  F.  Abt,  J.  J.  McCall. 

The  Hosier  Packing  Co.,  Circle- 
ville,  $60,000.  J.  W.  McKinney,  S. 
Cryder,  O.  C.  Stout,  S.  M.  Cryder,  C. 
Smith,  W.  Reichelderfer. 

The  Louisville  Lumber  &  Supply 
Co.,  Louisville,  $200.n00.  J.  L.  Cal- 
mery,  F.  C.  Negley,  W.  K.  Negley,  J, 
F.  Cholley,  J.  E.  Kinnison. 

The  Solomon  Rubber  Products  Co., 
Cleveland,  $25,000.  A.  M.  LaViers, 
M.  Sainsburk,  T.  P.  Reitinger,  R.  H. 
Davis,  F.  J.  Young. 

The  Home  Threshing  Co..  Criders- 
ville.  $23,000.  R.  DeLong,  H.  Beeler, 
M.  Vermillion,  C.  Mowery,  C.  E.  Sel- 
lers. 

The  Alliance  Oil  Co.,  Alliance,  $60,- 
000.  F.  G.  Lone,  R.  D.  Reeder,  D.  B. 
Turnipseed,  S.  H.  Steffy,  C.  Anthony. 

The  Celco  Co.,  Cincinnati,  $35,000. 
(Real  Estate)  L.  D.  Mathias,  S.  M. 
Atkins,  R.  Black,  H.  F.  See,  J.  W.  R. 
Bradford. 

The  Premier  Extract  Co.,  Cleve- 
land, $10,000.  E.  Brudno,  I.  A.  Green- 
berg,  L.  Koonce,  N.  Fringlass,  S.  J. 
Burger. 

The  Howald  Sheet  Metal  &  Roofing 
Co.,  Akron,  $10,000.    W.  O.  Wise,  W. 
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J.  Howald,  F.  E.  Howald,  L.  Howald, 
L.  L.  Fisher. 

The  McKinley  Lumber  Co.,  Canton. 
$25,000.  P.  A.  White,  W.  B.  Sisson, 
G,  N.  Comfort,  M.  E.  Reynolds,  M. 
M.  Feidner. 

The  Farmers  Commercial  Service 
Co.,  Columbus,  $100,000.  R.  E.  Cron- 
inger,  L.  I.  Winch,  H.  P.  Miller,  C. 
S.  Latchaw,  F.  M.  Hatten,  H.  C. 
Rogers. 

The  N.  S.  Engineering  Co.,  Toledo, 
$25,000.  H.  G.  Noble,  R.  C.  Self,  L. 
W.  Hunt,  S.  L.  Geleerd,  J.  Geleerd. 

The  Alfred  Hitzel  Co.,  Toledo.  $10,- 
000.  (Real  Estate)  H.  A.  Middleton, 
H.  W.  Morgan,  G.  P.  Greenhalgh,  L. 
T.  Williams,  E.  Williams. 

The  Kundtz  lumber  Co.,  Cleve- 
land, $50,000.  W.  D.  Turner,  E.  M. 
Marion,  M.  C.  Myers,  C.  M.  Burke, 
M.  C.  Byrnes. 

The  Maus  Piano  Co.,  Lima,  $350,- 
000.  H.  P.  Mauss,  B.  W.  Schirring, 
F.  H.  Maus,  E.  O'Neil,  L.  M.  Zerbst. 

The  Freeport  Telephone  Co.,  FVee- 
port,  $10,000.  A.  G.  Innis,  E.  E.  Haz- 
elton,  S.  D.  Doney,  G.  Cheek,  W.  S. 
Cole. 

The  Royal  Perfume  Co..  Cleveland, 
$25,000.  S.  M.  LaPresti.  P.  Le^ri,  D. 
J.  Lambardo,  T.  Sylvester,  E.  Wheye. 

The  Holmes  Bronze  Foundry  Co., 
Cleveland,  $300,000.  R.  F.  Holmes, 
R.  E.  Fleming,  E.  H.  Peck,  W.  Klie, 
J.  H.  Mills. 

The  Benjamin  Engineering  Co., 
Youngstown.  $10,000.  M.  J.  Benja- 
min, L.  J.  Hess,  G.  O.  Bruce,  L.  A. 
Kirtland,  G.  N.  George. 

The  Pool  Lineoeranh  Manufactur- 
ing Co.,  Dayton.  $300,000.  M.  D.  Lar- 
Kin,  G.  W.  Miller,  W.  J.  Pool,  E.  W. 
Vossler,  C.  W.  Sander,  W.  Haas. 

The  Royal  Mortp^age  Co..  Cleve- 
land, $200,000.  A.  A.  Benesch,  M.  L. 
Harrington.  E.  P.  Schlosser,  J.  N. 
Stockwell  Jr.,  E.  H.  Hopkins. 

The  Kirkland  Auto  Top  Co.,  Akron, 
$10,000.  L.  A.  Kirkland,  J.  W.  Wirk- 
land,  L.  E.  Kirkland,  R.  S.  Kirkland, 
K.  T.  Kirkland. 

The  Price  Hill  Auto  Parts  Co.,  Cin- 
cinnati. $15,000.  C.  J.  Leiwe.  J.  Moll, 
W.  B.  Brent,  M.  D.  Leiwe,  F.  Moll. 

The  First  Czecho-Slovak  Education- 
al Club,  Cincinnati,  $10,000.  M.  Zat- 
ko,  M.  Caalos.  W.  Sobotka,  A.  Lip- 
janec,  M.  Catlos. 

The  Elite  Glass  Works  Co..  Bell- 
aire,  $50,000.     L.  H.  Buchse,  R.  En- 


gelhardt,  C.  F.  Neugart,  .C.  0.  Myers, 
A.  Dittrich. 

The  Coal  &  Iron  Savings  &  Loan 
Co.,  Cleveland,  $500,000.  E.  A.  Thay- 
er, Jr.,  J.  M.  Schiely,  E.  B.  Comyns, 
L.  S.  Sobel,  W.  H.  Hasselman. 

The  Magruder  Commeilcial  &  Sav- 
ings aBnk,  Port  Clinton,  $50,000.  H. 
M.  Magruder,  S.  A.  Magruder,  F. 
Holt,  E.  B.  Mizener,  A.  L.  Duff. 

The  A.  C.  Lincoln  Co.,  Warren, 
$10,000.  (Engineering)  A.  C.  Lincoln, 
J.  V.  Lincoln,  E.  G.  Huddleson,  C. 
F.  Thomas,  R.  V.  Marshall. 

Hhe  Martin-Arnold  Sand  Co.,  tiew 
Philadelphia,  $3,125.    E.  S.  Martin,  C. 

F.  Wood,  J.  B.  Oviatt,  A.  E.  Rogers, 
M.  Jaffa. 

The  Lorain  Castings  Co.,  Lorain, 
$75,000.  W.  D.  Turner,  C.  M.  Burke, 
,M.  C.  Myers,  L  R.  Faist.  E.  E.  Mar- 
ion. 

The  Canton  Eagles  Home  Co.,  Can- 
ton, $5,000.  J.  A.  Heingartners,  E.  J. 
Kauffmann.  H.  E.  Streiber,  E.  J. 
Streiber.  E.  J.  Bacehle,  W.  B.  Quinn. 

The  Old  Town  Oil  Co..  Logan,  $30.- 
000.  L.  F.  Carpenter,  J.  F.  Hall,  H. 
W.  Bureress,  G.  W,  Christman,  Dr. 
W.  R:  Linn. 

The  Cleveland  Concert  Co.,  Cleve- 
land, $1,000.  G.  Bemardi,  L.  M. 
Rich,  P.  L.  Horwitz,  M.  H.  Rich,  L. 
Abrams. 

The  W.  D.  Follrath  Co.,  Snrine- 
field.  $15,000.  (Plumbing)  W.  D. 
Follrath,  J.  Healv.  E.  W.  Sharpe,  B. 
W.  Follrath,  C.  E.  Follrath. 

The  Miami  Tractor  &  Manufactur- 
ing Co.,  Celina,  $200,000.  D.  C.  Drill, 
C.  F.  Spatz,  U.  F.  Gochoel,  C.  E.  Rus- 
sell. V.  A.  Conover. 

The  East  Akron  Printing  Co.,  Ak- 
ron, $200,000.  J.  R.  Carroll,  J.  J. 
Rice.  A.  J.  Schaefer,  J.  P.  Dunlevy, 
A.  J.  Alexander. 

The  Transt)ort-Utilitnr  Scales  Co., 
Toledo,  $100,000.  M.  Walton,  C.  R. 
Camahan,   C.  B.   Walker,   M.   House, 

G.  7wereel. 

The  Columbus  Co..  Columbus,  $25,- 
000.  ^Bonds)  J.  L.  Davies.  C.  Cowev, 
W.  H.  Lio-gett,  B.  B.  Standart,  C. 
S.   Corkwell. 

The  Dorr  Electrical  Construction 
Co.,  Toledo,  J^5.000.  A.  W^isler,  C.  J. 
T/one,  I.  J.  Flory,  M.  J.  Long,  E.  F. 
Furey. 

The  Interstate  Traffic  Service 
Co..  Cleveland,  Sl.OOO.  H.  E.  Boyer, 
J.  G.  Short.  W.  A.  Kilrain,  E.  C.  Rem- 
inger,  A.  Shaw. 
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The  Euclid-Bluestone  Realty  Co., 
Cleveland,  $10,000.  I.  N.  Loeser,  F. 
G.  Mooney,  K.  D.  Carter,  I.  L.  Nich- 
ols, H.  Stewig. 

The  Carey  Ohio  Porcelain  Co.,  Car- 
ey, $60,000.  C.  Follett,  J.  W.  Eckel- 
berryy,  W.  M.  Briggs,  W.  N.  Nye,  W. 
P.  Bauer. 

The  Edwards  Motor  Co.,  Spring- 
field, $60,000.  A.  Y.  Edwards,  C.  M. 
Hollenbeck,  C.  L.  Bauer,  L.  E.  Bauer, 
W.  A.  Bauer. 

The  Springfield  Aluminum  Plat  & 
Castings  Co.,  Springfield,  $25,000.  I. 
F.  Hook,  H.  H.  Simendinger,  W.  J. 
Jordon,  W.  Ream,  E.  H.  Schuer. 

The  First  Heights  Mansions  Co., 
Cleveland,  $100,000.  H.  E.  Durbin, 
N.  F.  Kockensperger,  W.  A.  Downer, 
A.  W.  Mariott,  2nd,  L.  H.  Sinclair, 
A.  T.  Sinclair. 

The  Stone  Realty  Co.,  Cleveland, 
$20,000.  C.  A.  Stone,  L.  E.  Stone, 
W.  E.  Stone,  W.  L.  Stone,  F.  Carpen- 
ter. 

The  Cousino  Spot-Light  Device  Co., 
Toledo,  $100,000.  W.  N.  Hoot,  W.  C. 
Dunn,  P.  Cousino,  A.  Hoot,  O.  J.  Kel- 
chner. 

The  Copando  Co..  Cincinnati,  $10,- 
000.  (Cigar  Mftr.)  T.  H.  Cone,  E.  C. 
Moorman,  C.  C.  McGarym,  M.  A. 
Donohue,  R.  Black. 

The  Locust  Center  Light  Co.,  Amel- 
ia. $2,500.  B.  Beleymer,  W.  C.  Ayer, 
W.  M.  Eppert,  A.  R.  Snanp,  R.  C. 
Meyer,  F.  E.  Spigel,  J.  D.  Cross. 

The  Phoenix  Drug  Co.,  Cincinnati, 
5^5,000.  S.  RiGTgs.  G.  F.  Seaver,  H. 
P.  Spearing,  N.  Klein,  B.  S.  Vissing, 
Sr. 

The  Rampe  Steel  Products  Co., 
Cleveland,  $10,000.  G.  F.  Buck,  M. 
Kubik,  R.  W.  Sanborn,  C.  T.  Rich,  C. 
T.  McConnell. 

The  Superior  Paper  Co..  Franklin, 
$600,000.  W.  J.  Moeller,  E.  G.  Rud- 
er, N.  Teshner,  W.  L.  Meyer,  J.  P. 
Bauer. 

The  Oak  Pvthian  Temnle  Co., 
Cleveland,  $50,000.  W.  0.  Davis,  S. 
P.  Bondrean,  0.  W.  Brost,  L.  W.  Lan- 
ger.  R.  Bailvy. 

The  Mechanicsburg  Co-operative 
Evchanqre  Co.,  Mechanicsburg,  $100.- 
000.  H.  C.  Rogers,  M.  L.  Gaver.  W. 
O.  Wing.  J.  F.  Rane,  G.  Rotan,  C.  S. 
Neer,  J.  W.  Van  Shiber,  J.  T.  Brown, 
J.    M.   Maddex. 

The  Athletic  Fields  Co.,  Lorain, 
$10,000.     F.  E.  Babcock,  C.  A.  Bon- 


sor,  R.  R.  Engelhardt,  D.  R.  James, 
A.  H.  Babcock. 

The  Federated  Motor  Transporta- 
tion Service  Co.,  Cleveland,  $10,000. 
R.  W.  Sanborn,  C.  T.  McConnell,  C. 
T.  Rich,  G.  T.  McConnell,  M.  Kubik. 

The  Cutter  Building  Co.,  Cleveland, 
$100,000.  J.  A.  Farrell,  F.  S.  Shields, 
R.  W.  Edwards,  C.  AUshouse,  R.  C. 
Leach. 

The  J.  W.  McDowell  Co.,  Akron, 
$10,000.  (Real  Estate)  J.  W.  McDow- 
ell, A.  F.  Wible,  A.  A.  Koplin,  C.  J. 
Goodrich,  J.  W.  Sturgeon. 

The  Improved  Properties  Co., 
Cleveland,  $60,000.  F.  H.  Pelton,  J. 
W.  Kennedy,  E.  E.  Miller,  W.  H.  Mar- 
latt,  G.  B.  Folk. 

The  Epoch  Standard  Typewriter 
Co.,  Toledo,  $2,000,000.    J.  A.  Tiffany, 

A.  Boerder.  J.  C,  Golner,  E.  E.  Bal- 
mer,  R.  V.  Phillips. 

The  Wirls-Simerson  Co.,  Toledo, 
$5,000.  (Garage  Business)  N.  M. 
Wirls,  G.  Simerson,  A.  C.  Ruihley, 
S.  Z.  Kaplan,  L.  D.  Simerson. 

The  Leecvh  Engineering  Co.,  Cleve- 
land. $500.  G.  J.  Kretchmer,  R.  E. 
Williams,  H.  M.  Kodwet,  J.  L.  Keller, 

B.  J.  Guthery. 

The  Troy  Oil  &  Gas  Co.,  Toledo, 
$55,000.  V.  D.  Sisson,  F.  G.  Hega- 
master,  I.  G.  Winegar,  A.  J.  Johnson, 
J.  H.  O'Leary,  J.  C.  Heidelberg,  J. 
M.  Bour. 

The  National  Glass  Products  Co., 
Columbus,  $10,000.  R.  N.  Harris,  N. 
R.  Harriss,  E.  Fireoben,  W.  Pullin,  J. 
A.  Allen. 

The  Northern  Avenue  Garage  Co., 
Cincinnati,  $15,000.  A.  J.  Marshall, 
S.  I.  Lipp,  J.  Harvey,  A.  B.  Chisholm, 

C.  Geerin. 

The  Hydrosal  Laboratories  Co., 
Cincinnati,  $50,000.  F.  Weissmann, 
C.  Weissman.  M.  Lesser,  M.  Schmidt, 
C.  E.  Thompson. 

The  Supreme  Cloak  Co.,  Cleveland, 
$10,000.  A.  H.  Goldman.  S.  A.  Thor- 
man,  A.  L.  Dietz,  A.  Krejci,  M.  E. 
Blum. 

The  Roisters  Club  Co.,  Columbus, 
$10,000.  C.  E.  Steward,  W.  E.  Bock, 
A.  0.  Rodrian,  C.  S.  Chamberlain,  C. 
S.  Radebaugh,  A.  K.  Histler. 

The  Supreme  Cloak  Co.,  Cleveland, 
$10,000.  A.  H.  Goldman.  S.  A.  Thor- 
man,  A.  L.  Dietz,  A.  Krejci,  M.  E. 
Blum. 

The  Roisters  Club,  Co.,  Columbus, 
$10,000.    C.  E.  Steward,  W.  E.  Bock. 
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A.  O.  Rodrian,  C.  S.  Chamberlain,  C. 
S.  Radebaugh,  A.  K.  Histler. 

The  Forest  Farmers  Co-operative 
Co.,  Forest,  $50,000.  P.  P.  Engle,  H. 
J.   Horn,   A.  Rickenbach,  C.   A.   Fox, 

A.  E.  Madison,  I.  B.  Baker,  W.  A. 
McNutt. 

The  Walter  L.  Lillie  Co.,  Columbus, 
$200,000.  (Wood  Mfg)  W.  L.  Lillie, 
H.  T.  Lillie,  C.  S.  Lillie,  C.  S.  M. 
Krumm,  F.  Zuber. 

The  Realty  &  Abstract  Co.,  Paines- 
ville,  $15,000.  G.  Wyman,  H.  B. 
Storrs  R.  E.  Gregory,  T.  Child,  H.  W. 
Child. 

The  Twenty-sixth  Street  Ferry  Co., 
Bradrock,  Lawrence  Co.,  $50,000.     E. 

B.  Smith,  S.  E.  Crawford,  P.  V.  Dan- 
iel, A.  C.  Robinson,  H.  W.  Ash,  P. 
F.  Thomas,  L.  D.  Eaton,  F.  Kaiser,  J. 
P  Eaton. 

Increases 

The  Ahelium  Specialtires  Co.,  Ely- 
ria,  $10,000  to  $25,000. 

The  Commercial  Forgins  Co.,  Cleve- 
land, $20,000  to  $110,000. 

The  Farm  Equipment  Co.,  Columbus, 
$10,000  to  $50,000. 

The  Peerless  Engraving  Co.,  Cleve- 
land, $5,000  to  $50,000. 

The  Community  Oil  and  Gas  Co. 
Pickerington,  $25,000  to  $100,000. 

The  Keller  Knitting  Co.,  Cleveland, 
$120,000  to  $325,000. 

The  Beluan  Coal  Co.,  Martins  Ferry, 
$400,000  to  $500,000. 

The  Superior  Sheet  Steel  Co.,  Cin- 
ton,  $2,000,000  to  $4,000,000. 

The  Clay  Engine  Manufacturing  Co., 
Cleveland,    $56,000   to   $106,000. 

The  Vulcan  Last  Co.,  Portsmouth, 
$125,000  to  $225,000. 

The  Trotter-Whelan  Co.,  Toledo, 
$10,000  to  $75,000. 

The  Tracy-Wells  Co.,  Columbus, 
$500,000  to  $1,000,000. 

The  Garfield  Savings  Bank,  Cleve- 
land, $500,000  to  $600,000. 

The  Newman  Realty  Co.,  Marion, 
$30,000  to  $50,000. 

The  Bischof-Sterne  &  Stein  Co., 
Cincinnati,   $125,000  to  $800,000. 

The  Summit  Building  Co.,  Akron, 
$2,500   to   $5,000. 

The,  Sandusky  Glas*  Mfg.  Co. 
Sandusky,  $50,000  to  $150,000. 

The  Continental  Supply  Co.,  Young- 
stown,  $2,000,000  to  $5,000,000. 

The  Cincinnati-Columbus  Amuse- 
ment Co.,  Cincinnati,  $20,000  to  $110,- 
000. 


The  Artfilm  Studios  Co.,  Cleveland, 
$100,000  to  $200,000. 

The  Cincinnati  Tool  Co.,  Norwood, 
$20,000  to  $100,000. 

The  Auburn  Garment  Co.,  Bryan, 
$30,000  to  $125,000. 

The  Shannon  Furniture  Co.,  Colum- 
bus, $45,000  to  $85,000. 

The  American  Druggists'  Fire  Inc. 
Co.,  Cincinnati,  $200,000  to  $300,000. 

The  Dover  Masonic  Temple  Co.,  Do- 
ver. $10,000  to  $20,000. 

The  E.  G.  Atkins  Co.,  Mansfield, 
$2,000  to  $6,500. 

The  Bailey  Co.,  Cleveland,  $1,700,- 
000  to  $1,780,000. 

The  Bissinger  Candy  Co.,  Cincinnati, 
$10,000  to  $25,000. 

The  Timer- Vaughn  &  Taylor  Co., 
Cuyahoga  Falls,  $100,000  to  $500,000. 

The  Wing  Seed  Co.,  Mechanicsburg, 
$300,000  to  $400,000. 

The  Brooks  Co.,  Cleveland,  $75,000 
to  $175,000. 

The  Trumbull  Steel  Co.,  Warren, 
$24,000,000  to  $35,000,000. 

The  First  Transylvania-American 
Export  &  Import  Co.,  Cleveland,  $12,- 
500  to  $525,000. 

The  Conrad-Baisch-Kroehle  Co., 
Cleveland,  $135,000  to  $520,000. 

The  Thompson  Hardwood  Lumber 
Co.,  Cincinnati,  $80,000  to  $150,000. 

The  Brandts  Furniture  Co.,  Celina, 
$25,000  to  $75,000. 

The  Steubenville  Bank  &  Trust  Co., 
Steubenville,    $350,000    to    $650,000. 

The  Central  Store  Co.,  Youngstown, 
$116,000  to  $500,000. 

The  Ohio  Soda  Tank  Manufactur- 
ing Co.,  Cleveland,  $5,000  to  $25,000. 

The  Vale  Oil  Co.,  Cleveland,  $50,- 
000  to  $250,000. 

The  Superior  Sand  Co.,  Cleveland, 
$30,000  to  $100,000. 

The  Toledo  Metal  Furniture  Co., 
Toledo,  $60,000  to  $300,000. 

The  Griffis  Produce  Co.,  Delphos, 
$10,000  to  $30,000. 

The  Snyder  Milling  Co.,  Kingston, 
$250,000  to  $350,000. 

The  Maple  Baking  Co.,  Toledo, 
$40,000   to   $100,000. 

The  Morgan  Murray  &  Potts  Co., 
Cincinnati,  $10,000  to  $30,000. 

The  National  Chain  Co.,  Marietta, 
$150,000  to  $350,000. 

The  Brasher  Lumber  Co.,  Colum- 
bus, $150,000  to  $250,000. 

The  Slovenski  Narodni  Dom  Co., 
Cleveland,  $25,000  to  $150,000. 

The  Firelands  Elevator  Co.,  Nor- 
walk,  $30,000  to  $90,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1997 — ^In  the  Matter  of  the  Joint  Application  of  The  Twin  Val- 
ley Light  and  Power  Company  and  The  Preble  County  Heat, 
Light  and  Power  Company  for  the  Consent  and  Approval  of  the 
Sale  and  Purchase  of  Public  Utility  Property.    Prayer  Granted. 


(Dated  June  4,  1920.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard,  and  was  heard,  upon  the  joint  application 
of  The  Twin  Valley  Light  and  Power  Company  and  The  Preble 
County  Heat,  Light  and  Power  Comi>any,  (corporations  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio),  asking  the  consent  to  and  approval,  by  this  Commission, 
of  the  sale,  by  said  The  Twin  Valley  Light  and  Power  Company 
and  the  purchase  by  said  The  Preble  County  Heat,  Light  and 
Power  Company  of  all  the  assets  and  property  of  the  former,  con- 
sisting, generally,  of  an  electrical  distributing  system  in  and  about 
the  villages  of  Farmersville  and  Gratis,  Ohio,  with  the  necessary 
transmission  lines  connecting  the  same  together  and  with  the  lines 
of  The  Ohio  Electric  Railway  Company  some  two  miles  east  of  the 
village  of  West  Alexandria,  Ohio ; 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  public  will  be  furnished 
adequate  service  for  a  reasonable  and  just  rate  or  charge  therefor 
upon  such  sale  and  purchase  of  said  property,  and  is  satisfied  that 
its  consent  and  authority  therefor  should  be  granted.  It  is,  there- 
fore. 

Ordered,  That  said  The  Twin  Valley  Light  and  Power  Com- 
pany be,  and  hereby  it  is  authorized  to  sell  and  convey  to  The 
Preble  County  Heat,  Light  and  Power  Company,  all  of  its  property 
and  other  assets,  as  the  same  are  more  particularly  described  in 
the  application  herein,  which,  in  so  far  as  it  describes  said  prop- 
erty, liereby  is  made  a  part  of  this  order  by  reference;  and  said 
The  Preble  County  Heat,  Light  and  Power  Company  hereby  is 
authorized  to  purchase  said  property  and  to  pay  therefor  the  agreed 
consideration  of  thirty-four  thousand  dollars.    It  is  further 

Ordered,  that,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
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of  service  within  the  territory  now  served  by  means  of  said  proj)- 
erty.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  as  to  rates  and  service  here- 
inbefore set  forth  or  the  approval  of  the  passing  of  said  considera- 
tion be  binding  upon  this  Commission  in  any  future  proceeding 
involving  the  matters  of  rates  or  service. 

No.  2014 — In  the  Matter  of  the  Application  of  The  Preble  County 
Heaty  Light  and  Power  Company  to  Issue  Stock.  Prayer 
Granted. 


(Dated  June  4,  1920.) 

This  day  this  matter  came  on  to  be  heard,  and  was  heard, 
upon  the  application  of  The  Preble  County  Heat,  Light  and  Power 
Company,  (a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Ohio),  asking  the  consent  and 
authority  of  this  Commission  to  issue,  as  fully  paid  and  non-assess- 
ible,  its  common  capital  stock  of  the  par  value  of  thirty-four  thou- 
sand dollars,  in  full  and  final  payment  of  the  consideration  for  the 
property  and  other  assets  of  The  Twin  Valley  Light  and  Power 
Company,  the  purchase  and  acquisition  of  which,  by  the  applicant, 
was  duly  consented  to  and  authorized  by  the  order,  this  day  made 
and  entered  in  proceeding  No.  1997: 

The  Commission,  being  fully  advised  in  the  premises,  finds: 

(1)  That  the  value  of  the  property  to  be  acquired  by  the 
applicant  for  its  said  capital  stock  is  the  sum  of  $34,000.00 
and 

(2)  That  the  issue  and  disposition  of  applicant's  capital 
stock  of  the  par  value  of  $34,000.00  is  reasonably  required 
and  necessary  for  the  acquisition  of  property,  to  be  used  and 
useful  for  the  prosecution  of  applicant's  corporate  purposes, 

• 
and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  capital  stock  should  be  granted.    It  Is,  therefore, 

Ordered,  That  said  The  Preble  County  Heat,  Light  &  Power 
Company  be,  and  hereby  it  is  authorized  to  issue  its  common  capital 
stock  of  the  par  value  of  thirty-four  thousand  dollars  ($34,000.00.) 
It  is  further 

Ordered,  That  said  capital  stock  be  issued  and  delivered,  as 
fully  paid  and  non-assessible,  in  full  and  final  payment  of  the  con- 


Public  Utilities  Commission  259 

sideration  for  all  the  property  and  assets  of  The  Twin  Valley  light 
&  Power  Company,  the  purchase  of  which  by  the  applicant  was  duly 
consented  to  and  authorized  by  the  order,  this  day  made  and  en- 
tered in  proceeding  No.  1997,  and  for  no  other  purpose  whatsoever. 
It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  pursuant 
to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  the  findings  as  to  the  value  of  said  property 
hereinbefore  set  forth  shall  not  be  binding  upon  this  Commission 
in  any  future  proceeding  involving  the  subject  of  rates  or  service. 

And  the  Commission  coming  now  to  consider  the  matter  of  the 
acceptance  and  holding  of  said  capital  stock  by  said  The  Twin  Val- 
ley Light  and  Power  Company  until  such  time  as  its  remaining 
assets  shall  b^  disposed  of  and  itself  dissolved,  further  finds,  for 
the  purpose  of  entering  the  following  order  only,  that  the  public 
will,  upon  such  acquisition  and  holding  of  said  capital  stock  by 
said  TTie  Twin  Valley  Light  and  Power  Company,  be  furnished 
adequate  service  for  a  reasonable  and  just  rate  and  charge  there- 
for.   It  is  therefore,  further 

Ordered,  That  said  The  Twin  Valley  Light  and  Power  Com- 
pany be,  and  hereby  it  is  authorized  to  accept  the  aforesaid  capital 
stock  of  The  Preble  County  Heat,  Light  and  Power  Company,  and 
to  hold  the  same  until  such  time  as  its  remaining  assets  shall  be 
disposed  of  and  itself  dissolved. 


No«  2002 — In  the  Matter  of  the  Application  of  The  Greenville  Elec- 
tric Light  and  Power  Company,  of  Greenville,  Ohio,  to  Issue 
$125,000.00,  Seven  Per  Cent  Preferred  Stock.    Prayer  Granted. 


(Dated  June  5,  1920.) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  con- 
nection therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecessary),  this  matter 
came  on  for  consideration  upon  the  application  of  The  Greenville 
Electric  Light  and  Power  Company,  (a  corporation  duly  organieed 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) , 
asking  the  consent  and  authority  of  this  Commission  to  issue  seven 
per  cent,  preferred  capital  stock  of  the  par  value  of  $125,000.00, 
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the  proceeds  arisin^f  from  the  sale  thereof  to  be  applied  toward  the 
reiml^ursement  of  applicant's  treasury  for  moneys  (not  procured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness) expended  therefrom  for  capital  purposes,  and  the  payment 
of  the  cost  of  certain  additions,  extensions  and  improvements  to 
applicant's  facilities  now  in  course  of  construction  or  in  contempla- 
tion : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there* 
upon: 

(1)  That,  within  a  period  of  five  years  next  preceding 
the  date  of  the  filing  of  the  application  herein  and  to  the  first 
day  of  June,  1920,  the  applicant  actually  expended  from  its 
treasury  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  the  sum  of  $23,420.92,  none  of 
which  was  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness ; 

(2)  That  the  applicant  now  has  in  contemplation  or 
under  contract,  the  construction  of  other  additions,  extensions 
and  improvements  to  its  facilities,  the  cost  of  which  has  been 
conservatively  estimated  at  the  sum  of  $136,458.94,  and 

(3)  That  the  issue  of  applicant's  said  preferred  capital 
stock  of  the  par  value  of  $125,000.00  is  reasonably  required, 
and  the  money  to  be  procured  thereby  necessary  for  the  re- 
imbursement of  applicant's  treasury  for  the  aforesaid  un- 
capitalized,  capital  expenditures  therefrom  and  to  provide,  in 
part,  for  the  payment  for  the  aforesaid  additions,  extensions 
and  improvements  to  applicant's  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  capital  stock  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Greenville  Electric  Light  and  Power 
Company  be,  and  hereby  it  is  authorized  to  issue  its  seven  per 
cent,  preferred  capital  stock  of  the  par  value  of  one  hundred  and 
twenty-five  thousand  dollars  ($125,000.00),.  and  that  said  capital 
stock  be  sold  for  the  highest  price  obtainable  but  not  less  than  the 
par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 

capital  stock  be  devoted  to  and  used  for  the  following  purposes, 

and  no  others,  to-wit: 

(a)  The  reimbursement  of  applicant's  treasury  for  the 
aforesaid  sum  of  $23,420.92  (not  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness)  ex- 
I>ended  therefrom  to  June  first,  1920,  for  the  construction  of 
additions,  extensions  and  improvements  to  its  facilities. 
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(b)  Applied  toward  the  payment  of  the  cost  of  the  fur- 
ther additions,  extensions  and  improvements  to  applicant's 
property,  of  the  estimated  cost  of  $136,458.94,  now  under  con- 
tract or  in  contemplation,  as  more  fully  set  forth  in  the  state- 
ment appended  to  the  instant  application,  as  Exhibit  "B", 
which  exhibit  hereby  is  made  a  part  of  this  order  by  refer- 
ence. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and  the  expenditure  of  the  proceeds  thereof  pursuant 
to  the  terms  and  conditions  of  this  order. 

No.  1967— In  the  Matter  of  the  Application  of  The  Ohio  Utilities 
Company  for  Authority  to  Issue  Six  Per  Cent  Bonds  Under  Its 
Indenture  of  Mortgage,  in  the  Amount  of  $70,000.00,  Preferred 
Capital  Stock  in  the  Amount  of  $60,000.00,  and  Common  Capital 
Stock  in  the  Amount  of  $30,000.00.    Prayer  Granted. 


(Dated  May  29,  1920.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  and  supplemental  appli- 
cation of  The  Ohio  Utilities  Company,  (a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  Ohio) ,  asking 
the  consent  and  authority  of  this  commission  to  issue  common  capi- 
tal stock  of  the  par  value  of  $30,000.00,  seven  per  cent  cumulative 
preferred  capital  stock  of  the  par  value  of  $60,000.00,  and  first 
mortgage,  six  per  cent  bonds  of  the  principal  sum  of  $70,00.00,  the 
proceeds  arising  from  the  sale  thereof  to  be  applied  toward  the  re- 
imbursement of  applicant's  treasury  for  moneys  (not  procured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness) 
expended  therefrom,  to  January  1st,  1920,  for  capital  purposes,  and 
the  payment  and  discharge  of  certain  indebtedness,  represented  by 
promissory  notes  and  open  accounts,  which  the  applicant  has  in- 
curred for  and  on  account  of  the  purchase  of  material  and  the  pro- 
vision of  additions,  extensions  and  improvements  to  the  applicant's 
plants  and  facilities: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds: 
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(1)  That,  within  th^  period  February  first,  1917,  to  De- 
cember thirty-first,  1919,  both  inclusive,  the  applicant  actually 
expended  from  its  treasury  for  the  construction,  completion, 
extension  and  improvement  of  its  facilities,  the  sum  of  $47,- 
149.33,  none  of  which  was  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness  ; 

(2)  That  the  issue  of  applicant's  said  bonds  of  the  prin- 
cipal sum  of  $47,100.00,  its  preferred  capital  stock  of  the  par 
vfiJue  of  $9,000.00  and  its  said  common  capital  stock  of  the 
par  value  of  $4,500.00  is  reasonably  required  and  the  money 
procured  thereby  is  necessary  for  the  reiiflbursement  of  ap- 
plicant's treasury  for  the  aforesaid  imcapitalized  capital  ex- 
penditures therefrom ; 

(3)  That,  under  the  conditions  now  existing  in  the  fian- 
cial  markets  ahd  surrounding  the  sale  of  securities,  a  fair  price 

.  to  obtain  for  said  bonds  will  be  eighty  percentum  of  the  par 
value  thereof,  and  for  said  capital  stocks  will  be  seventy  per- 
centum of  the  par  value  thereof,  and 

(4)  That,  the  applicant  now  having  mortgage  bonds  is- 
sued and  outstanding  in  excess  of  its  issued  and  outstanding 
capital  stock,  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock  and  the  expenditure  of 
the  proceds  thereof  as  such  excess,  should  be  specifically  con- 
sented to,  authorized  and  approved, 

» 

and  is  satisfied  that  consent  and  kuthority  for  the  issue  and  dis- 
position of  applicant's  said  bonds  of  the  principal  sum  of  $47,100.00 
its  said  preferred  capital  stock  of  the  par  value  of  $9,000.00  and 
its  said  common  capital  stock  of  tiie  par  value  of  $4,500.00  should 
be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Ohio  Utilities  Company  be,  and  hereby 
it  is  authorized  to  issue  its  common  capital  stock  of  the  par  value  of 
four  thousand  five  hundred  dollars  ($4,500.00),  its  seven  per  cent 
cumulative  preferred  capital  stock  of  the  par  value  of  nine  thou- 
sand dollars  ($9000.00)  and  its  first  mortgage,  six  per  cent  bonds 
of  the  principal  sum  of  forty-seven  thousand,  one  hundred  dollars 
($47,100.00),  and  that  said  capital  stocks  and  bonds  be  sold  for  the 
highest  price  obtainable  but  not  less  than  eighty  percentum  of  the 
par  value  of  said  bonds  nor  less  than  seventy  percentum  of  the  par 
value  of  said  capital  stocks.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  capi- 
tal stocks  or  bonds  for  less  than  the  par  value  thereof  be  exting- 
uished and  amortized  pursuant  to  the  rules  and  regulations  here- 
tofore prescribed  by  this  commission.    It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditure  of  the 
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proceeds  thereof  as  such  excess,  as  hereinafter  provided,  be,  and 
hereby  they  are  specifically  consented  to,  authorized  and  approved. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stocks  and  bonds  be  devoted  to  and  used  for  the  following  pur- 
pose, and  no  other,  to-wit :  The  reimbursement  of  applicant's  treas- 
ury, to  the  extent  of  such  proceeds,  for  the  sum  of  $47,149.33  (not 
procured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness) actually  expended  therefrom,  between  the  dates  Feb- 
ruary 1st,  1917  and  December  31st,  1919,  for  capital  purposes.  It 
■  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  capital  stocks  and  bonds, 
and  the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms 
and  conditions  of  this  order.  It  is  further 

Ordered,  That  said  application,  in  so  far  as  it  asks  authority  to 
issue  additional  capital  stocks  and  bonds,  be,  and  hereby  it  is  de- 
nied. 

Na  1958— Stark  County  by  H.  N.  Firestone,  J.  F.  Booth  and  A.  M. 
Jackson,  its  Commissioners,  Complainant^  vs.  The  Northern  Ohio 
Traction  &  Light  Company,  Defendant.    Dismissed. 


(Dated  June  5,  1920.) 

This  matter  came  on  to  be  heard,  and  was  heard  upon  the 
pleadings,  the  agreed  statement  of  facts,  and  the  argument  of 
counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds : 

That  the  practices  complained  of  do  not  violate  any  of  the 
provisions  of  the  franchises  under  which  the  defendant  op- 
erates ; 

That  no  charge,  greater  than  that  named  in  said  fran- 
chises, is  made  by  the  defendant  for  carrying  jyassengers  be- 
tween points  where  the  maximum  fare  is  fixed  by  the  fran- 
chise; 

That  the  rates  charged  by  the  defendant  for  carrying  pas- 
sengers between  the  points  named  in  the  petition  herein  are 
the  rates  carried  in  defendent's  schedule  on  file  with  this  Com- 
mission, and  the  practice  complained  of  is  in  accordance  with 
a  regulation  carried  in  such  schedule. 

That  there  was  no  evidence,  or  agreed  statement  of  fact, 
that  any  rate  charged  by  the  defendant  for  the  carrying  of 
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passengers  is  unreasonable  per  se,  or  in  excess  of  a  just  and 
reasonable  rate  for  the  carrying  of  passengers  between  the 
points  named. 

That  the  mere  fact  that  a  through  rate,  which  is  not  fixed 
by  franchise,  exceeds  the  sum  of  fares  between  intermediate 
points,  some  of  which  are  fixed  by  contract,  does  not  warrant 
the  conclusion  that  the  through  rate  is  unreasonable  or  un- 
justly discriminatory; 

That  fares,  fixed  by  franchise,  between  intermediate 
points  may  be,  in  fact,  either  too  high  or  too  low  to  yield  an 
adequate  return,  and  cannot,  of  themselves,  be  taken  as  a 
basis  for  determining  the  reasonableness  of  a  through  rate 
not  so  fixed,  and 

That  complainant  is  not  entitled,  under  the  showing  in  the 
record,  to  the  relief  prayed  for.    It  is,  therefore. 

Ordered,  That  said  complaint  be,  and  hereby  it  is  dis- 
missed. 


No.  1640 — Joseph  M.  Barrett,  Complainant,  vs.  David  R.  Forgan, 
Edgar  S.  Bloom  and  Frank  F.  Fowie,  as  Receivers  of  Central 
Union  Telephone  Company,  and  Central  Union  Telephone  Com- 
pany, Defendants.    Dismissed. 


(Dated  June  5,  1920.) 

This  dajr,  after  full  hearing,  this  matter  came  on  for  final  con- 
sideration upon  the  complaint,  alleging  to  be  excessive,  unjust  and 
unreasonable,  the  rates  filed  by  defendants  for  furnishing  local  ex- 
change telephone  service  at  Fostoria,  Ohio,  to  become  effective 
April  1st,  1919,  the  answer  of  the  defendants  thereto,  and  the  evi- 
dence submitted  at  the  hearing  thereupon : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  the  rates,  charges,  rentals  and 
tolls  herein  complained  of,  are  not  unjust,  excessive  or  unreason- 
able.   It  is,  therefore, 

Ordered,  That  said  complaint  be,  and  hereby  it  is  denied. 
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The  Office  of  the  City  Auditor  is  Incompatible  With  Any  and  all 
Offices  or  Employments  Which  Receive  or  Fay  Out  Funds  of  the 
City,  or  Where  Such  Offices  or  Employments  Make  a  Certificate 
to  the  City  Auditor  for  the  Payment  of  Claims,  and  the  City  Au- 
ditor Cannot  Fill  a  Second  Position  When  the  Duties  of  Such 
Second  Position  or  Office  Require  the  Incumbent  to  Account  f or. 
Receive  or  Expend  Moneys  or  Funds  of  the  City  or  to  Certify 
Claims  to  the  Auditor  for  Payment,  Except  in  Those  Cases  Spe- 
cifically Provided  by  Statute. — In  a  Non-registration  City  There 
Being  no  Incompatibility  in  the  Duties  of  the  City  Auditor  and 
Clerk  of  the  Board  of  Deputy  State  Supervisors,  a  Person  Hold- 
ing the  Office  of  City  Auditor  May  Also  Perform  the  Duties  of 
Clerk  of  the  Board  of  Deputy  State  Supervisors  of  Elections  in 
the  County  in  Which  Such  Municipality  is  Located,  When  Such 
Person  is  Not  a  Candidate  for  Nomination  or  Election. — Section 
4967 'General  Code  Makes  the  Provisions  of  Section  5092  General 
Code  Applicable  to  Primary  Elections  and  to  Candidates  for 
Nomination  at  Such  Primary  Electicm,  and  a  Candidate  for 
Nomination  at  a  Primary  Election  or  a  Candidate  for  Election  at 
the  General  Election  or  a  Special  Election  Cannot  Legally  Act  as 
Clerk  of  the  Board  of  Deputy  State  Supervisors  at  Such  Election. 
If  a  Candidate  so  Serves,  His  Nomination  at  Such  Primary  Elec- 
tion, or  His  Election  at  Any  General  or  Special  Election,  Whether 
Nominated  by  Petition  or  Otherwise,  Would  be  Illegal  and  Void 
if  Such  Person  Was  a  Clerk  in  the  Employ  of  the  Deputy  State 
Supervisor  of  Elections  While  a  Candidate. 


No.  1249— (Opinion  Dated  May  14,  1920.) 

Hon  Lewis  F.  Hale,  Prosecuting  Attorney,  Bellefontaine,  Ohio. 

Dear  Sir :  Acknowledgment  is  made  of  the  receipt  of  your  let- 
ter in  which  you  request  the  opinion  of  this  department  on  the 
question  as  to  whether  the  office  of  city  auditor  and  the  office  of 
clerk  of  the  deputy  state  supervisors  of  elections  are  incompatible. 

In  reply  to  your  request  it  will  be  presumed  that  you  have  in 
mind  the  case  of  a  city  auditor  in  a  non-registration  city,  there  be- 
ing no  registration  cities  located  in  your  county  and  the  (Juties  of 
city  auditor  differing  somewhat  in  non-registration  cities  and  those 
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cities  having  registration,  at  least  as  regards  the  conduct  of  elec- 
tions. 

Section  4284  reads  in  part  as  follows : 

"At  the  end  of  each  fiscal  year,  or  oftener  if  required  by 
council,  the  auditor  shall  examine  and  audit  the  accounts  of 
all  officers  and  departments.  ♦  *  *  " 

Section  4285  General  Code  reads  in  part : 

"The  auditor  shall  not  allow  the  amount  set  aside  for  any 
appropriation  to  be  overdrawn,  or  the  amount  appropriated  for 
one  item  of  expense  to  be  drawn  upon  for  any  other  purpose, 
or  unless  sufficient  funds  shall  actually  be  in  the  treasury  to 
the  credit  of  the  fund  upon  which  such  voucher  is  drawn.  * 

9 

Section  4286  reads  in  part : 

"On  the  first  Monday  of  each  month,  detailed  statements 
of  the  receipts  and  expenditures  of  the  several  officers  and  de- 
partments for  the  preceding  month  shall  be  made  to  the  audi- 
tor by  the  heads  thereof.  *  *  *  " 

The  above  sections  show  the  city  auditor  to  be  the  fiscal  officer 
of  the  city  government,  and  it  is  apparent,,  therefore,  if  such  city 
auditor  could  be  the  head  of  any  of  the  other  city  departments, 
even  though  it  is  physically  possible,  he  would  thus  be  a  check  upon 
himself. 

The  rule  of  incompatibility  in  office  is  stated  in  the  case  of 

State  V.  Gebert,  12  C.  C.  (n.s.)  275,  in  the  following  language: 

"Officers  are  considered  incompatible  when  one  is  sub- 
ordinate to  or  in  any  way  a  check  upon  the  other;  or  when  it 
is  physically  impossible  for  one  person  to  discharge  the  duties 
of  both." 

This  rule  states  two  conditions  of  incompatibility,  first,  when 
one  office  is  subordinate  to  or  is  in  any  way  a  check  upon  the 
other ;  second,  when  it  is  physically  impossible  for  one  person  to 
discharge  the  duties  of  both  offices. 

Commenting  upon  the  fact  that  the  city  auditor  should  not 
hold  another  city  office,  the  attorney  general  in  an  opinion  appear- 
ing at  page  750  of  the  Annual  Report  of  the  Attorney  General  for 
1910,  used  the  following  language : 

"No  person  connected  with  any  of  the  departments  of 
the  city  government  *  *  *  should  serve  as  city  auditor.  The 
duties  of  the  city  auditor  constitute  checks  upon  the  exercise 
of  the  powers  of  all  the  administrative  officers  and  it  would  be 
against  public  policy  for  the  same  person  to  serve  as  city 
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auditor  and  in  connection  with  any  of  the  administrative  au- 
thorities of  the  municipal  grovemments." 

In  Opinion  621,  appearing  at  page  351,  Vol.  1,  Report  of  the 
Attorney  General  for  1912,  the  following  language  appears : 

"Therefore,  the  city  auditor  is  a  check  upon  every  officer 
of  the  city  who  has  charge  of  any  accounts  of  the  city,  or  who 
receives  or  pays  out  funds  of  the  city,  or  who'  makes  a  certi- 
ficate to  the  auditor  for  the  payment  of  claims.  The  office  of 
city  auditor  would  be  incompatible  with  any  and  all  of  such 
offices. 

*****  the  city  auditor  cannot  also  fill  a  jwsition  in  the 
service  of  the  city,  when  the  duties  of  such  other  office  require 
the  incumbent  to  account  for,  receive  or  expend  moneys  or 
funds  of  the  city,  or  to  certify  claims  to  the  auditor  for  pay- 
ment." 

The  office  of  clerk  of  the  board  of  deputy  state  supervisors  of 
elections  is  not  a  municipal  office  and  therefore  does  not  fall  within 
any  departments  of  the  city  government.  The  duties  of  the  clerk 
of  such  board  are  largely  ministerial  in  their  nature,  he  attending 
to  the  detail  work  of  such  board  at  the  times  throughout  the  year 
when  such  work  is  necessary.  A  different  condition  obtains  in  dif- 
ferent counties  of  the  state  as  regards  the  volume  of  work  per- 
formed in  the  office  of  the  board  of  deputy  state  supervisors  of 
elections  in  the  smaller  counties  and  the  board  of  deputy  state 
supervisors  and  inspectors  of  elections  in  the  larger  counties. 

Investigation  will  show  that  it  is  entirely  physically  possible 
for  one  to  perform  the  duties  of  city  auditor  in  a  non-registration 
city  and  at  the  same  time  keep  the  minutes  of  the  county  board  of 
elections  and  attend  to  the  detail  matters  of  such  board  in  the  les- 
ser counties.  An  examination  of  the  duties  of  the  two  positions 
under  discussion  indicates  that  in  a  non-registration  city  there  is 
no  point  of  contact  in  which  either  of  the  two  positions  of  city  audi- 
tor and  clerk  of  the  deputy  state  supervisors  of  elections  would  be 
subordinate  to  or  a  check  upon  the  other,  and  this  condition  would 
obtain  practically  throughout  the  entire  term  of  the  city  auditor 
in  question,  except  for  the  provision  which  occurs  in  Section  5092 
General  Code,  which  reads  as  follows : 

"No  person,  being  a  candidate  for  an  office  to  be  filled 
at  an  election,  other  than  for  committeeman  or  delegate  or 
alternate  to  any  convention,  shall  serve  as  deputy  state  super- 
visor or  clerk  thereof,  or  as  a  judge  or  clerk  of  elections,  in 
any  precinct  at  such  election.  A  person  serving  as  deputy 
state  supervisor  or  clerk  thereof,  judge  or  clerk  of  election 
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contrary  to  this  section  shall  be  ineligible  to  any  office  to 
which  he  may  be  elected  at  such  election." 

An  analysis  of  the  above  section  shows  that  other  elections 
than  the  November  election  necessarily  were  meant,  because  of  the 
reference  to  candidates  for  committeemen,  delegates  and  alternates 
to  any  convention,  which  places  are  always  filled  at  a  primary  elec- 
tion and  cannot  be  filled  under  existing  law  at  any  November  elec- 
tion. 

Attention  is  also  invited  to  Section  4967  General  Code,  which 

reads  in  part: 

"  *  *  *  All  statutory  provisions  relating  to  general  elec- 
tions, including  the  requirement  that  part  of  such  election  day 
shall  be  a  legal  holiday,  shall,  so  far  as  applicable,  apply  to  and 
govern  primary  elections." 

In  holding  that  a  candidate  for  nomination  at  a  primary  elec- 
tion cannot  legally  act  as  a  deputy  state  supervisor  of  such  election, 
in  discussing  the  above  section  the  attorney  general  said : 

"Section  4967,  supra,  makes  the  provisions  for  the  gov- 
erning of  general  elections  applicable  to  primary  elections. 
The  board  of  deputy  state  supervisors  has  the  same  duties  to 
perform  in  reference  to  a  primary  election  that  it  has  to  per- 
form at  a  general  election.  The  same  reasons  that  should 
prevent  a  candidate  at  a  general  election  from  acting  as  a 
deputy  supervisor  at  such  election,  apply  to  primary  elec- 
tions and  should  prevent  him  from  being  both  a  candidate  for 
nomination  and  a  deputy  supervisor. 

"It  is  my  opinion  that  section  4967,  General  Code,  makes 
the  provisions  of  Section  5092,  General  Code,  applicable  to 
primary  elections  and  to  candidates  for  nomination  at  such 
primary  election.  In  any  event  it  would  be  against  public 
policy  to  permit  a  candidate  for  nomination  at  a  primary  elec- 
tion to  canvass  the  returns,  make  an  official  count,  and  certify 
to  his  own  nomination. 

"A  candidate  for  nomination  at  a  primary  election  can- 
not legally  act  as  deputy  state  supervisor  at  such  election. 
If  a  candidate  so  serves  his  nomination  at  such  primary  elec- 
tion would  be  illegal  and  void."  (Opinion  220,  Report  of  the 
Attorney  General,  Vol.  1,  1912,  page  37) 

In  the  above  opinion  the  conclusion  arrived  at  by  the  attorney 
general  in  1912,  was  upon  the  simple  question  as  to  whether  the 
member  of  the  board  of  deputy  state  supervisors  would  be  violating 
Section  5092  General  Code,  heretofore  quoted,  but  he  could  have  in- 
cluded with  equal  force  and  for  the  same  reasons  the  clerks  con- 
nected with  the  board  of  deputy  state  supervisors  and  the  judges 
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and  clerks  in  any  precinct,  because  such  persons  are  specifically 
mentioned  along  with  the*  member  of  the  deputy  state  supervisors 
in  Section  5092,  which  was  being  construed  by  the  attorney  general 
at  that  time.  That  is  to  say,  the  prohibition  which  would  lie  against 
a  member  of  the  board  of  deputy  state  supervisors  of  elections  in 
a  county,  as  regards  his  being  a  candidate  for  nomination  at  a  pri- 
mary or  a  candidate  for  election  at  a  special  election  or  the  Novem- 
ber election,  would  apply  with  equal  force  to  any  and  all  of  the 
persons  occupying  the  positions  in  connection  with  the  primary  or 
the  election,  as  enumerated  in  Section  5092. 

"A  justice  of  the  peace  who  is  not  a  candidate  for  elec- 
tion, may  hold  the  office  of  the  clerk  of  the  board  of  deputy 
state  supervisors  of  elections."  (Annual  Report  of  the  At- 
torney General,  1909,  page  684) 

Should  there  be  any  incompatibility  existing  between  the  of- 
fices of  city  auditor  in  the  non-registration  city  and  the  office  of 
clerk  of  the  board  of  deputy  state  supervisors  of  the  county  in 
which  such  city  is  situated,  it  would  have  to  come  within  the  sec- 
tions of  the  statutes  where  such  city  auditor  is  required  to  certify 
certain  papers  or  results  to  the  board  of  deputy  state  supervisors  of 
the  county,  as  appears  in  Section  5118,  which  reads  as  follows: 

"In  case  of  an  election  of  the  justice  of  the  peace,  the 
township  clerk  or  auditor  of  the  municipality,  as  the  case  may 
be,  shall  certify  the  result  of  such  election  to  the  board  of 
deputy  state  supervisors." 

Attention  is  also  invited  to  the  operation  of  the  initiative  and 
referendum  provisions  of  the  statutes  in  municipalities,  as  covered 
by  Sections  4227-1  to  4227-13,  all  of  which  sections  apply  in  cities  of 
this  state  or  in  any  municipality  that  has  not  adopted  its  own  char- 
ter containing  an  initiative  and  referendum  provision  for  its  own 
ordinance  and  other  legislative  measures.  (Section  4227-12.)  Un- 
der the  provisions  of  the  sections  indicated,  it  is  found  that  in  Sec- 
tion 4227-1  a  petition  signed  by  ten  per  cent  of  the  electors  of  such 
municipal  corporation  may  initiate  a  proposed  new  ordinance  or 
measure.  This  initiative  petition  is  to  be  filed  with  the  city  audtor 
and  by  him  certified  to  the  board  of  deputy  state  supervisors  of 
elections  of  the  county  wherein  such  municipality  is  located.  The 
section  then  says  that  "said  board  shall  submit  such  proi)osed  ordi- 
nance or  measure  for  the  approval  or  rejection  of  the  electors," 
etc.  Here  it^  will  be  noted  it  is  the  board  of  deputy  state  supervisors 
and  not  any  of  its  ministerial  employes  who  is  to  submit  such  pro- 
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posed  ordinance.  Again,  in  Section  4227-2  ten  per  cent  of  the  elec- 
tors of  any  municipal  corporation  may  file  with  the  city  auditor  of 
such  municipal  corporation  a  referendum  petition  asking  for  a  vote 
upon  any  certain  ordinance  or  other  measure  and  the  city  auditor 
shall  certify  the  petition  to  the  board  of  deputy  state  supervisors 
of  elections  of  the  county  and  said  board  shall  cause  to  be  submit- 
ted to  the  electors  of  such  municipal  corporation  such  ordinance  or 
measure,  as  named  in  the  referendum  petition.  Similarly  under  the 
provisions  of  Section  4225-5  petitioners  may  bring  about  a  special 
election  in  the  municipality  on  initiative  or  referendum  petitions 
where  twenty  per  cent  of  the  electors  file  such  petitions,  and  in  this 
case  such  petition  shall  be  filed  with  the  city  auditor  who  shall  cer- 
tify the  same  to  the  board  of  deputy  state  supervisors  of  elections 
in  the  manner  mentioned  herein.  In  these  cases  the  board  of 
deputy  state  supervisors  of  the  county  receives  the  petition  from 
the  city  auditor  of  the  municipality  located  in  the  county  and  then 
the  board  of  deputy  state  supervisors  of  elections  acts  upon  such 
petition  in  arranging  for  its  submission  to  the  electors  of  the  mu- 
nicipality. No  person,  except  the  members  of  the  election  board, 
has  any  voice  in  the  matter  of  submitting  the  question  to  the  elec- 
tors of  the  municipality.  The  clerk  of  such  boarid  occupies  a  mere 
ministerial  position  in  transcribing  into  the  minutes  the  mandates 
of  the  board  itself,  and  such  clerk  has  no  leeway  or  discretion  on 
the  question  of  submitting  such  i)etition.  In  fact  his  views  might 
be  adverse  to  the  board  of  elections,  but  the  action  of  the  board 
would  govern  and  the  clerk  would  be  merely  carrying  out  the  or- 
ders of  the  board  in  arranging  for  the  submission  of  the  question. 
Since  the  petitions  certified  by  the  auditor  are  certified  to  the  board 
of  deputy  state  supervisors  of  elections,  which  consists  of  four 
citizens,  two  from  each  leading  political  party,  and  does  not  certify 
such  petition  to  the  clerk  of  the  board  of  deputy  state  supervisors 
of  elections,  it  would  appear  that  no  incompatibility  exists  in  this 
particular  instance  where  the  city  auditor  makes  his  certification 
to  a  county  board,  under  which  county  board  the  said  city  auditor 
might  have  a  mere  ministerial  position. 

It  would  thus  appear  that  in  a  non-registration  city  there  is  no 
incompatibility  between  the  duties  of  the  two  positions  mentioned. 
Under  certain  circumstances  and  at  some  particular  time  when  the 
person  occupies  both  the  position  of  clerk  of  the  board  of  deputy 
state  supervisors  of  elections  and  that  of  city  auditor,  a  candidate 
for  re-nomination  or  re-election  for  city  auditor,  or  nomination  or 
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election  to  another  office,  would  be  ineligible  under  Section  5092 
General  Code,  supra,  to  any  nomination  made  at  such  nominating 
primary  election,  as  well  as  being  ineligible  to  any  office  to  which 
he  may  be  elected  at  any  general  or  special  election,  whether  nomi- 
nated in  a  primary  or  by  petition,  if  such  person  was  the  clerk  in 
the  employ  of  the  deputy  stat^  supervisors  of  elections  while  a  can- 
didate for  nomination  or  election.  But  where  the  person  holding 
both  employments  is  not  a  candidate,  he  can  hold  both  at  one  and 
the  same  time. 

From  the  above  discussion,  based  upon  the  question  submitted, 
it  is  therefore  the  opinion  of  this  department  that : 

1.  The  office  of  city  auditor  is  incompatible  with  any  and  all 
offices  or  employments  which  receive  or  pay  out  funds  of  the  city, 
•or  where  such  offices  or  employments  make  a  certificate  to  the  city 
auditor  for  the  payment  of  claims,  and  the  city  auditor  cannot  fill 
a  second  position  when  the  duties  of  such  second  position  or  office 
require  the  incumbent  to  account  for,  receive  or  expend  moneys  or 
funds  of  the  city  or  to  certify  claims  to  the  auditor  for  payment, 
except  in  those  cases  specifically  provided  by  statute. 

2.  In  a  non-registration  city,  there  being  no  incompatibility 
in  the  duties  of  the  city  auditor  and  clerk  of  the  board  of  deputy 
state  supervisors,  a  person  holding  the  office  of  city  auditor  may 
also  perform  the  duties  of  clerk  of  the  board  of  deputy  state  super- 
visors of  •  elections  in  the  county  in  which  such  municipality  is  lo- 
cated, when  such  person  is  not  a  candidate  for  nomination  or  elec- 
tion. 

3.  Section  4967  General  Code  makes  the  provisions  of  Sec- 
tion 5092  General  Code  applicable  to  primary  elections  and  to  can- 
didates for  nomination  at  such  primary  election,  and  a  candidate 
for  nomination  at  a  primary  election  or  a  candidate  for  election  at 
the  general  election  or  a  special  election,  cannot  legally  act  as  clerk 
of  the  board  of  deputy  st<ate  supervisors  at  such  election.  If  a 
candidate  so  serves,  his  nomination  at  such  primary  election,  or  his 
election  at  any  general  or  special  election,  whether  nominated  by 
petition  or  otherwise,  would  be  illegal  and  void  if  such  person  was  a 
clerk  in  the  employ  of  the  deputy  state  supervisors  of  elections 
while  a  candidate. 
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In  Case  a  Justice  of  the  Peace  Makes  a  Copy  of  His  Docket,  it  May 
be  Regarded  as  a  Cc^y  of  a  ]lecord,  to  the  End  That  He  May 
Charge  and  Collect  a  Fee  of  Ten  Cents  per  100  Words  From  the 
Person  for  Whom  the  Service  is  Rendered. 


No.  1294— (Opinion  Dated  May  28,  1920.) 

Hon.  John  L.  Cable,  Prosecuting  Atforney,  Lima,  Ohio. 

Dear  Sir:     Your  communication  of  recent  date  requesting 

my  opinion  is  as  follows : 

"Under*  Sections  1746  and  1746-1  of  the  General  Code  as 
last  amended,  no  provisions  are  made  whereby  a  justice  of  the 
peace  is  entitled  to  charge  for  the  making  of  a  record.  Will 
you  please  advise  if,  in  your  opinion,  a  justice  of  the  peace 
now  should  make  a  record  of  the  case  without  compensation?" 

It  will  be  assumed,  in  the  use  of  the  term  "record"  in  your 
letter,  you  refer  to  the  docket  which  the  justice  of  the  peace  Is 
required  to  keep.  While  said  docket  may  be  regarded  as  a  "record" 
in  a  general  sense,  and  undoubtedly  serves  such  purpose,  it  is  not 
a  "record"  in  the  technical  sense.  Therefore,  strictly  speaking,  a 
justice  of  the  peace  does  not  keep  a  record  except  in  special  cases, 
for  instance,  in  administering  the  oath  of  office  to  a  justice  of  the 
peace  and  making  record  thereof,  the  fees  of  which  are  specifically 
provided  for. 

Section  1746  G.  G.,  prior  to  its  last  amendment,  provided  as 

follows : 

"Except  as  otherwise 'provided,  justices  of  the  peace,  for 
the  services  named,  when  rendered,  may  receive  the  follow- 
ing fees:  *  *  each  writing  or  record  not  herein  provided  for, 
fifteen  cents  per  hundred  words." 

It  is  believed  that  due  to  the  provision  of  the  above  section,  the 
practice  of  justices  of  the  peace  was  to  treat  the  writing-in  the 
docket  as  a  "record"  and  make  a  charge  therefor.  Without  decid- 
ing whether  or  not  such  a  charge  was  proper  under  the  original 
section,  it  will  be  observed  that  Sections  1746  and  1746-1  G.  C.,  as 
now  in  force,  as  stated  in  your  letter,  do  not  provide  for  making  the 
record,  but  do  specify  the  fees  a  justice  may  charge,  which  include 
"docketing"  the  numerous  matters  therein  referred  to. 

There  are  statutes,  which  need  not  be  cited  here,  specifying 
the  manner  in  which  said  dockets  shall  be  kept,  and  it  is  the  duty 
of  a  justice  of  the  peace  to  keep  the  same  as  provided  by  law,  and, 
as  above  indicated,  under  existing  law  the  fee  sections  include  such 
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services.    However,  your  attention  is  invited  to  Section  1746-2  G. 

C.  (H.  B.  No.  294,  108  O.  L.),  which  provides: 

"For  miscellaneous  services,  justices  of  the  peace  shall 
charge  and  collect  from  the  persons  for  whom  the  services  are 
rendered  the  following  fees,  and  no  more :  Copy  oJ&  any  affida- 
vit, writ,  order  or  r/ecord,  including  certificate  if  required,  ten 
cents  per  hundred  words ;    *  *  *  .  " 

In  vew  of  the  provisions  above  quoted,  it  is  believed  that  in 
case  a  justice  of  the  peace  makes  a  copy  of  his  docket,  it  may  be 
regarded  "as  a  copy  of  a  record,"  to  the  end  that  he  may  charge 
arid  collect  a  fee  of  ten  cents  per  hundred  words  from  the  person 
for  whom  the  service  is  rendered. 
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SYLLABI  OF  REPORTED  CASES 

No.  16544— The  Cleveland  Railway 
Company  v.  Anthony  Trendel,  a  Min- 
or, etc.     Error  to  the  Court  of  Ap- 
peals of  Cuyahoga  county. 
Robinson,  J. 

1.  The  right  of  a  court  of  appeals 
to  reverse  the  judgment  of  a  trial 
court  is  predicated  upon  its  findings 
error  in  the  proceedings  of  such  court. 

2.  A  trial  court  having  granted 
one  new  trial  upon  the  weight  of  the 
evidence  is  prohibited  by  Section 
11577,  General  Code,  from  granting  a 
second  new  trial  upon  the  same 
ground. 

3.  Where  the  trial  court  has  grant- 
ed one  new  trial  upon  the  weight  of 
the  evidence,  and  upon  a  second  trial 
has  overruled  a  motion  for  a  new 
trial  upon  the  same  ground,  for  the 
reason  that  the  court  is  prohibited  by 
Section  11577,  General  Code,  from 
ganting  the  second  new  trial  upon 
that  ground,  and  error  is  prosecuted 
to  the  court  of  appeals,  that  court 
of  the  evidence,  since  there  could  be 
no  error  in  that  respect  by  the  trial 
court. 

Judgment  affirmed. 

Nichols,  C.  J.,  Matthias,  Johnson, 
Wanamaker  and  Merrell,  JJ.,  concur. 
Jones,  J.,  dissents. 

No.  16606— -The  City  of  Cincinnati 
et  al.  V.  Edward  J.  Harth,  a  Taxpayer. 
Error   to    the    Court   of   Appeals    of 
Hamilton  county. 
Johnson,  J. 

Sections  3812-2  and  3812-3,  General 
Code,  passed  April  17,  1919  (108  0. 
L.,  215),  in  so  far  as  they  authorize 
a  municipality  to  renew,  replace,  re- 
pair or  reconstruct  the  rails,  ties 
roadbeds  or  tracks  of  a  street  rail- 
way company,  with  public  money 
raised  by  the  sale  of  the  bonds  of  the 
municipality,  are  in  violation  of  Sec- 
tion 6,  Article  VIII,  of  the  Constitu- 
tion, and  invalid. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias, 
Wanamaker  and  Robinson,  JJ.,  con- 
cur. 

MOTION  DOCKET 

10338.  The  State,  ex  rel.  George  H. 
Phelps,  v.  John  G.  Price,  Atty.  Gen. 
Motion  by  relator  for  direction  to 
respondent  under  Section  12305.  Gen- 
eral Code,  or  for  an  alternative  writ 
of  mandamus,  in  cause  No.  16451  on 
the  general  docket.    Dismissed., 


10391.  Knowlton  &  Breinig  v. 
Board  of  Education  of  the  Village  of 
Johnstown.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Lick- 
ing county  to  certify  its  record. 
Overruled. 

10461.  The  Chillicothe  Electric 
Railroad,  Light  &  Power  Co.  v.  The 
Norfolk  &  Western  Ry.  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Ross  county  to  certify  its 
record.    Overruled. 

10462.  Eugene  J.  McVoy  et  al.  v. 
The  W.  E.  Lamneck  Co.  Motion  ^  for 
an  order  directing  the  Court  of  Ap- 
peals of  Franklin  county  to  certify 
its  record.     Overruled. 

10583.  A.  J.  Hannan,  Admr.,  v. 
Fred  W.  Ehrlich.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Lawrence  county  to  certify  its  record. 
Sustained. 

10485.  Poter  Painter  et  al.  v.  The 
Board  of  Education  of  Prairie  Rural 
School  Dist.  et  al.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Holmes  county  to  certify  its  record. 
Overruled. 

10510.  The  Ezra  Smith  Co.  v.  Ed- 
ward Dietrich.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Cuyahoga  county  to  certify  its  record. 
Overruled. 

10511.  Aura  A.  Graver  v.  Leonard 
Graver,  Sr.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Ham- 
ilton county  to  certify  its  record.  Sus- 
tained. 

10512.  Helga  V.  B.  Heflebower  v. 
Robert  C.  Heflebower.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  county  to  certify  its  re- 
cord.   Sustained. 

10513.  Edward  D.  Namen  v.  Geo. 
D.  Upson.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Over- 
ruled 

10514.  The  Board  of  Education  of 
Monroe  Township  v.  The  Robinson  & 
Curry  Co.  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Mad 
ison  county  to  certify  its  record. 
Overruled. 

10515.  Millard  F.  Roebling  v.  City 
of  Cincinnati.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Sustained. 

10516.  James  Vigoritto  v.  The 
State  of  Ohio.    Motion  by  defendant 
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to  dismiss  petition  in  error  in  cause 
No.  16609  on  the  general  docket.  Sus- 
tained. 

10517.  State  of  Ohio,  ex  rel.  John 
G.  Price,  Atty.  Gen.,  v.  The  Cleveland- 
Columbus  Realty  Co.  et  al.  Motion 
by  relator  for  reference  to  special 
master  commissioner  for  taking  of 
testimony  in  cause  No.  16662  on  the 
general  docket.  Motion  overruled  for 
the  present.  May  be  renewed  when 
issue  is  made  up. 

10518.  The  Chagrin  River  Sand  & 
Gravel  Co.  v.  C.  E.  Harmon  et  al. 
Motion  for  an'  order  directing*  the 
Court  of  Appeals  of  Portage  county  to 
certify  its  record.    Overruled. 

10519.  The  Chagrin  River  Sand  & 
Gravel  Co.  v.  P.  M.  Treat.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Portage  county  to  certify 
its  record.    Overruled. 

10520.  The  Chagrin  River  Sand  & 
Gravel  Co.  v.  F.  L.  Miller.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Portage  county  to  certify 
its  record.     Overruled. 

10521.  Maretta  Lenhart  v.  Irwin 
Green  et  al.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Han- 
cock county  to  certify  its  record. 
Overruled. 

10522.  John  Vignola  v.  New  York 
Central  R.  R.  Co.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Mahoning  county  to  certify  its  re- 
cord.   Sustained. 

10523.  Thomas  Miller  v.  The. State 
of  Ohio.  Motion  for  leave  to  file  pe- 
tition in  error  to  the  Court  of  Appeals 
of  Lucas  county.     Overruled. 

10524.  Katherine  Craig  v.  Clara 
Russian,  Guardian,  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Hamilton  county  to  certify 
its  record.     Overruled. 

10525.  H.  B.  Steward  et  al.  v.  J. 
W.  Barry,  Admr.  Motion  by  defend- 
ant to  affirm  judgment  of  the  Court 
of  Appeals  in  cause  No.  16547  on  the 
general  docket.     Overruled. 

10526.  Edward  R.  Meyer,  Exr.,  v. 
Phillip  R.  Peters,  Admr.  et  al.  Mo- 
tion by  plaintiff  for  an  order  direct- 
ing the  Court  of  Appeals  of  Musking- 
um county  to  certify  its  record.  Over- 
ruled. 

10527.  Edward  R.  Meyer,  Exr.,  v. 
Phillip  R.  Peters,  Admr.,  et  al.  Mo- 
tion by  C.  T.  Marshall,  defendant,  for 
an  order  directing  the  Court  of  Ap- 
peals of  Muskingum  county  to  certi- 
fy its  record.    Overruled. 


10528.  T.  E.  Goggin  v.  State  of  O. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Cuyahoga  county 
to  certify  its  record.    Overruled. 

10529.  W.  A.  Wilson  et  al.  v.  Fran- 
cis Elliott.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Musk- 
ingum county  to  certify  its* record. 
Overruled. 

10530.  O.  E.  Mikesell  v.  Sarah  E. 
Hughes.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Licking 
county  to  certify  its  record.  Sus- 
tained. 

10531.  Barney  R.  Baker  v.  Susan 
Louise  Kent.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Lucas 
county  to  certify  its  record.  Over- 
ruled. 

10532.  Joseph  H.  Brody  v.  The 
Youngstown,  Park  &  Falls  Street  Ry. 
Co.  et  al.  Motion  for  an  order  direct- 
the  Court  of  Appeals  of  Mahoning 
county  to  certify  its  record.  Over- 
ruled. 

10533.  The  Toledo,  Columbus  &  0-. 
River  R.  R.  Co.  et  al.  v.  Victor  D.  Mil- 
ler. Motion  for  an  order  directing 
the  Court  o^  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Sustain- 
ed' 

10534.  Philip  M.  Eishen  v.  The  Ex- 
change  Bank  of  Bloomdale  et  al.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Wood  county  to  certify 
its  record.     Overruled. 

10535.  The  C.  C.  C.  &  St.  L.  Ry. 
Co.  V.  Gladys  M.  Kerr,  Admx.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Miami  county  to  certify 
its  record.     Overruled. 

10536.  In  the  Matter  of  the  Pro- 
bate of  the  Last  Will  and  Testament 
of  Elizabeth  Winholt,  deceased.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Montgomery  county  to 
certify  its  record.     S^'Ftained. 

10537.  William  A.  Charter  v.  The 
State  of  Ohio.  Motion  for  leave  to 
file  petition  in  error  to  the  Court  of 
Appeals  of  Marion  county.  Over- 
ruled. 

10539.  Norma  Dye  McClain  v.  Ar- 
thus  Ellsworth  McClain.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Highland  county  to  certify 
its  record.    Sustained. 

10540.  The  Union  Savings  Bank  & 
Trust  Co.,  Receiver,  v.  The  Cincinnati 
&  Columbus  Traction  Co.  et  al.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Hamilton  county  to  cer- 

tily.its  record.    Overruled. 
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10541.  The  Union  Savings  Bank  & 
Trust  Co.,  Receiver,  v.  The  Cincin- 
nati &  Columbus  Traction  Co.  et  al. 
Motion  for  an  order  directing;  the 
Court  of  Appeals  of  Hamilton  county 
to  certify  its  record.    Overruled. 

10542.  Village  of  Addyston  v. 
Mary  E.  Baker,  an  infant.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Hamilton  county  to  cer- 
tify its  record.     Overruled. 

10543.  Henry  Wellingoff  v.  The 
Pickerington  Hardware  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Hamilton  county  to  certi- 
fy its  record.    Overruled. 

10544.  Rose  Moore  v.  The  North- 
em  Assurance  Co.,  Ltd,  of  London. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Adams  county 
to  certify  its  record.     Sustained. 

10545.  Otto  Pfleger  v.  Otto  Ren- 
ner  et  al.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Hamilton 
county  to  certify  its  record.  Overrul- 
ed. 

10546.  Otto  Pfleger  v.  Otto  Ren- 
ner  et  al.  Motion  by  defendant  to 
dismiss  petition  in  error  in  cause  No. 
16674  on  the  general  docket.  Sus- 
tained. 

10547..  Margaret  Jones  v.  City  of 
East  Liverpool.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Co- 
lumbiana county  to  certify  its  record. 
Overruled. 

10548.  Fred  Lyons  et  al.  v.  Ed- 
ward Lyons.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Sum- 
mit county  to  certify  its  record.  Over- 
ruled. 

10549.  The  State  of  Ohio  v.  Bert 
Labus.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Jefferson  county.     Sustained. 

10551.  Ike  Cahill,  Admr.,  v.  The 
Cincinnati  Traction  Co.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Hamilton  county  to  certify 
its  record.     Overruled. 

10552.  Fillippe  Corsello  v.  The 
State  of  Ohio.  Motion  for  leave  to 
file  petition  in  error  to  the  Court  of 
Appeals  of  Sandusky  county.  Over- 
ruled. 

10553.  Albert  Klick  v.  Sigmund 
Steiner.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Cuyahogo 
county  to  certify  its  record.  Overrul- 
ed. 

10554.  The  Board  of  County  Com- 
missioners of  Fairfield  county  v.  Fan- 
nie Brittingham.     Motion  for  an  or- 


der directing  the  Court  of  Appeals  of 
Fairfield  county  to  certify  its  record. 
Overruled. 

10555.  Charles  E.  Thome  v.  Ber- 
ton  E.  Carmichael.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Wayne  county  to  certify  its  record. 
Overruled. 

.  10556.  Frank  L.  McCord  v.  The 
Central  Trust  &  Safe  Deposit  Co.,  as 
Exr.  Motion  for  an  order  directing 
the  Court  of  Hamilton  county  to  cer- 
tify its  record.     Overruled. 

10557.  John  C.  Luburg  v.  C.  O. 
Luburg  et  af.  Motion  for  an  order 
directing*  the  Court  of  Appeals  of 
Monroe  county  to  certify  its  record. 
Overruled. 

10559.  R.  W.  Allard  v.  R.  W.  Ram- 
bo  et  al.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Scioto 
county  to  certify  its  record.  Sus- 
tained. 

10560.  Mary  A.  Bums  et  aL  v. 
Mary  A.  Crowe.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Scioto  county  to  certify  its  record. 
Overruled. 

GENERAL   DOCKET 

16468.  James  Kennedy  v.  The 
State  of  Ohio.  Cuyahoga.  Dismiss- 
ed for  want  of  preparation. 

16474.  The  City  of  East  Liverpool 
v.  Allen  Dawson.  Columbiana.  Judg- 
ment of .  Court  of  Appeals  reversed 
and  that  of  Common  Pleas  affirmed. 

16480.  John  H.  Coss  v.  The  Pub- 
lic Utilities  Commission  of  Ohio  et  al. 
Public  Utilities  Commission.  Order 
affirmed. 

16490.  The  Board  of  County  Com- 
missioners of  Greene  county,  Ohio,  v. 
J.  F.  Harshman.  Greene.  Petition 
dismissed. 

16548.  Clarence  Coulter  v.  S.  F. 
Chaney,  Exr.  Coshocton.  Judgment 
affirmed  by  agreement  of  parties. 

16576.  The  City  of  Cleveland  v. 
The  Public  Utilities  Commission  of 
Ohio.  Public  Utilities  Commission. 
Dismissed  on  moton  of  plaintiff  in  er- 
ror, and  at  its  costs. 

16606.  The  City  of  Cincinnati  et 
al.  V.  Edward  J.  Harth,  a  Taxpay- 
er.    Hamilton.     Judgment  affirmed. 

16639.  The  State  of  Ohio,  on  rela- 
tion of  Edgar  W.  Cist,  a  Taxpayer  of 
the  City  of  Cincinnati,  v.  The  City  of 
Cincinnati.  In  mandamus.  Writ 
denied. 

16685.  The  State  of  Ohio  ex  rel. 
Harry  J.  Grace  v.  Lloyd  W.  Howard, 
Treasurer  of  Lucas  county.  In  man- 
damus.    Demurrer  sustained. 
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NEW  INCORPORATIONS 

The  Ideal  Welding  Co.,  Dayton, 
$25,000.  J.  D.  Kerr,  W.  D.  Owsley, 
G.  Hauser,  A.  H.  Scharrer,  E.  Mc- 
Mullen. 

The  Brumbaugh  Lumber  Co.,  Can- 
ton, $100,000.  S.  Brumbaugh,  M.  L. 
Tucker,  D.  E.  Kramer,  H.  E.  Hunker, 
M.  M.  Grosjean. 

The  Akron  Pan  Hellenic  Co.,  Ak- 
ron, $10,000.  E.  L.  Sanborn,  E.  A. 
Van  Vechten,  D.  T.  Baird,  I.  C.  Crisp, 
H.  M.  Myers. 

The  Cedar  Hill  Coal  Co.,  Canton, 
$15,000.    W.  F.  Dalo,  J.  J.  Creighton, 

E.  A.   Crossley,   E.   E.   Sterling,   W. 
B.  Myers. 

The  Akers-Garrigan  Co.,  Akron, 
$50,000.  (Real  Estate)  W.  T.  Akers, 
W.  A.  Garrigan,  E.  L.  Garrigan,  M. 
M.  Garrigan,  G.  S.  Akers. 

The  Broeder-Seigle  Manufactur- 
ing Co.,  Cleveland,  $25,000.  (Elec. 
Fixtures)  J.  C.  Broeder,  G.  F.  Seigle, 
A.  F.  Deckler,  F.  B.  Kavanagh,  H.  P. 
Ball. 

The  Auto  Tool  &  Gauge  Co.,  Cleve- 
land, $25,000.  L.  Bloomfield,  H.  L. 
Jollay,  E.  P.  Chamberlin,  I.  M.  Grolle, 
CM.  Parmenter. 

The  C.  C.  Truax  Co.,  Toledo,  $2,- 
500.  (Stocks)  C.  C.  Truax,  H.  E. 
Wetherill,  F.  R.  McCullough,  M.  M. 
Dickson,  M.  R.  Dickson. 

The  Metzger  Cafeteria  Co.,  Akron, 
$25,000.  J.  D.  Hotchkiss,  M.  B.  Kel- 
ler, N.  M,  Greenberger,  H.  A.  Sulli- 
van, W.  E.  Snyder. 

The  Investors  Holding  Co.,  Cleve- 
land, $10,000.  D.  J.  Miller,  H.  K. 
Bell,  H.  F.  Bums,  L.  A.  O'Neil,  H. 
M.  Dwyer. 

The  Tontogany  Mercantile  Co.,  Ton- 
togany,  $10,000.  P.  A.  Dauett,  L.  M. 
Cheatwood,  Wm.  Tyler,  0.  L.  Cook, 
H.  G.  Gillespie,  D.  Davis,  O.  B. 
Browne. 

The  S.  D.  Feidler  Co.,  Cleveland, 
$15,000.  (Papeir)  S.  D.  Feidler,  L.  S. 
Sobel,  E.  B.  Comyns,  J.  M.  Schiely, 
L.  Ulmer. 

The  Norwood  Gas  &  Electric  Ehop 
Co.,  Norwood,  $10,000.  A.  J.  Over- 
beck,  J.  F.  Overbeck,  W.  H.  Overbeck, 

F.  W.  Woesman,  H.  F.  Freking. 


The  Belleton  Phonograph  Co., 
Cleveland,  $10,000.  E.  C.  Kilfcyle,  M. 
M.  Kilfoylye,  J.  C.  Kilfoyle,  F.  B. 
Mould,  G.  W.  Mould. 

The  Suomalainen  Osuus  Ruokala 
Co.,  Cleveland,  $5,000.  (Lodging 
House)  G.  Long,  R.  Nystrom,  A.  Ran- 
tamaki,  H.  Annala,  M.  Crook. 

The  Goodline  Co.,  Kent,  $50,000. 
(Metal  Mfg.)  R.  F.  Williams,  J.  W. 
Salter,  F.  D.  Englenard,  S.  W.  Baker, 

C.  H.  Cutriss. 

The  Aero  Club  Co.,  Manfield,  $10,- 
000.  L.  C.  Chase,  E.  R.  Hartman,  R. 
B.  Gardnerm,  J.  C.  Ditweiler,  F.  W. 
Beach. 

The  Ashtabula  Bulletin  Co.,  Ash- 
tabula, $105,000.     F.  W.  Poulson,  J. 

D.  Kunkle,  J.  Nuccio,  G.  Stevenas,  B. 
W.  Hilbine. 

The  Doe-Boyd  Sales  Co.,  Cleveland, 
$30,000.  (Mfg.  Heels)  H.  B.  Howells, 
H.  C.  Gahn,  C.  W.  Shimmon,  G. 
Sharpe,  E.  C.  Schariff. 

The  C.  A.  R.  Realty  Co.,  Cleveland, 
$100,000.  C.  A.  Rankowski,  P.  J. 
Sekula,  J.  Larysz,  S.  Rulka,  W.  Kwi- 
atkowski. 

The  Vicary  Clothing  Co.,  Orrville, 
$100,000.  C.  N.  Vicary,  E.  G.  Strass- 
ner,  W.  Daberki,  E.  R.  Burkholder, 
H.  O.  Blythe. 

The  Springfield  Sheet  Metal  Pro- 
ducts   Co.,    Springfield,   $10,000.     W. 

E.  Myers,  C.  W.  Morgan,  C.  N.  Berry, 

F.  W.  Goddard,  P.  A.  Frederick. 
The   Stahli   Auto  Body  Co.,  Cleve- 
land, $25,000.     E.  E.  Stahli,  R.  Stah- 
li,  R.    Fisher,   E.   W.   Fisher,   W.   F. 
Kees. 

The  Ilson  Roofing,  Sheet  Metal  & 
Manufacturing  Co.,  Cleveland,  $25,- 
000.  F.  A.  Powdils,  J.  G.  Hillegerm, 
E.  M.  Friday,  E.  Ulch,  H.  W.  Bates. 

The  Alexander  Automobile  Co.,  Ak- 
ron, $200,000.  A.  J.  Alexander,  E. 
L.  Baumgardner,  G.  W.  Chooley,  N. 
Alexander,  D.  W.  Alexander. 

The  Vedo  Medicine  Co.,  CJanton, 
$10,000.  J.  H.  Foley,  E.  Lewis,  B. 
Hirshfeld,  W.  J.  Hambuecheb,  F.  W. 
Lisch. 

The  Ferro  Enamel  Supply  Co., 
Cleveland,  $500.  C.  FoUett,  L.  C.  Wu- 
Koff,  J.  W.  Eckelberry,  L.  E.  Daven- 
port, N.  P.  Beall. 
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The  Aragon  Coal  Mining  Co.,  Cleve- 
land, $50,000.  A.  N.  Rogon,  N.  M. 
Odenkirk,  H.  L.  Barkdull,  F.  S.  Whit- 
comb,  A.  P.  Martin. 

The  Silica  Products  Co.,  Cleveland, 
$20,000.  G.  Abbott,  T.  H.  Jones,  L. 
Nichols.  J.  P.  Wood,  W.  T.  Kinder, 

The  Majestic  Realty  &  Investhent. 
Co.,  Cleveland,  $250,000.     J.  W.  De- 
Cumbe,  G.  G.  Fishback,  W.  W.  Ed- 
mondson,  S.  Gaskins,  G.  J.  Hayek. 

The  Majestic  Realty  Investment 
Co.,  Cleveland,  $10,000.  A.  L.  Rat- 
ner,  S.  Laufman,  S.  Simich,  H.  V. 
Bergeron,  J.  S.  Pressman. 

The  Metropolitan  Dry  Cleaning 
Co.,  Cleveland,  $1,000.  I.  Goldstein, 
J.  Feniger,  E.  Schultz,  A.  Eisner,  E. 
Mohler. 

The  Cream  Fried  Cake  Co.,  Colum- 
bus, $500.  F.  Cornell,  B.  H.  Nye,  J. 
B.  Sparks,  B.  D.  Henry,  O.  C.  Ing- 
alls  . 

The  Troy  Match  Plate  Co.,  Troy, 
$10,000.  W.  P.  Anglemyer,  E.  Sheaf, 
S.  N.  Touchman,  J.  C.  Fullerton,  Jr., 

F.  0.  Flowers. 

The  O.  M.  Carse  Co.,  Cleveland, 
$10,000.  (Heel  Mfg.)  H.  B.  Howells, 
H.  C.  Gahn,  C.  W.  Shimmon,  H. 
Sharpe,  G.  E.  Wilks. 

The  Canton  Hog  Ranch  Co.,  Can- 
ton, $50,000.  J.  Schubach,  Ed.  E. 
Bender.  W.  E.  Metzger,  W.  S.  Lang- 
ofred,  F.  W.  Renner. 

The  Nelson  Concrete  Culvert  Co., 
Marion,  $60,000.  A.  J.  Bane,  R.  T. 
Lewis,  C.  Erickson,  G.  B.  Knapp,  F. 
E.  Gutherv. 

The  William  C.  Kibbee  Painting  & 
Interior  Decoratins:  Co.,  Cleveland, 
$25,000.  W.  C.  Kibbee,  P.  U.  Oster- 
land,  G.  A.  Corwin,  E.  C.  Osterland, 
R.  Kibbee. 

The  Rural  Co-operative  Electric 
Co.,  Cincinnati,  $50,000.  E.  J.  Jones, 
L.  A.  Becker,  E.  J.  Rosselot,  •  J.  E. 
Christy,  E.  C.  Ireton,  C.  Crone,  A. 
N.  Genet. 

The  Baines  Eneineering  Co.,  Canal 
Dover.  $500.  I.  W.  Sharp,  W.  C.  Sea- 
ler. E.  B.  Freed,  R.  H.  Jamison,  J. 

G.  Backman. 

The  Haskins-Mooney  Co.,  Gallopo- 
lis,  $12,000.  (Hardware)  B.  V.  Moon- 
ey,  J.  B.  Haskins,  F.  A.  Haskins,  G. 
Mooney,  J.  W.  Morris. 

The  East  Side  Market  Co.,  Sandus- 
kv,  $20,000.  M.  Ebertshauspr,  K. 
Ebertshauer.  J.  L.  Thomas,  S.  Eberts- 
haiiser,  E.  J.  Rosino. 

The     Rogers     Sales     Co.,     $25,000. 


(Auto  Asces.)  E.  Rogers,  J.  M.  Ste- 
phens, J.  St^hens,  D.  Zinner,  I.  B. 
Gavan. 

The  Hardware  Products  Co.,  Co- 
lumbus, $25,000.  W.  H.  Conant,  J. 
D.  Bryant,  W.  M.  Mumm,  G.  B.  Con- 
ant. E.  M.  Bryant. 

The  West  Park  Foundry  Co.,  West 
Park,  Cuyahoga  Co.,  $10,000.  J.  R. 
Reilly,  E.  S.  Cohen,  T.  A.  Reilly,  J. 
Reilly,  E.  K.  Reilly,  M.  M.  Cohen. 

The  Lobenherze  Bread  Co.,  Spring:- 
field,  $10,000.  E.  C.  Lobenherz,  D. 
W.  Clauer,  D.  W.  Fielder,  G.  L.  Claa- 
er,  E.  W.  Fulmer. 

The  Guardian  Financing  Co.,  Akron 
$10,000.  H.  C.  Rubright,  F.  A.  Rees, 
K.  V.  Brow,  O.  H.  Spence,  A.  Labo- 
witch. 

The  N.  K.  Foundry  Co.,  Brooklyn, 
$1,000.  A.  R.  Marsh,  H.  L.  Barkdull, 
F.  S.  Whitcomb,  N.  M.  Odenkirk,  O. 
C.   Owens. 

The  Midwest  Tiremeter  Sales  Co., 
Cleveland,  $27,500.  A.  J.  Schanfar- 
ber,  A.  M.  Neil,  B.  D.  Gordon,  C.  K. 
Allen,  J.  M.  Ulmer. 

The  Montgomery  Investment  Co., 
Dayton,  $1,000.  C.  M.  McGlaughlin, 
F.  S.  Aull,  E.  A.  Deem,  D.  Blau,  L. 
L.  Cecil. 

The  Eastern  Ohio  Jersey  Breeders 
Co.,  Salem,  $10,000.  R.  B.  Thomp- 
son, M.  L.  Barker,  R.  C.  Kridler,  W. 
S.  Arbaugh,  E.  H.  Campbell. 

The  West  Side  Wall  Paper  Co., 
Cleveland,  $20,000.  M.  A.  Loesser, 
I.  N.  Loesser,  F.  G,  Mooney,  M.  M. 
Roche,  C.  M.  Gartner. 

The  Mutual  Building  Co.,  Akron, 
$10,000.  R.  B.  Koontz,  A.  T.  Durant, 
M.  P.  Lauer,  G.  C,  Scatterday,  J.  F. 
Converse,  M.  M.  Nell. 

The  Ohio  Exchange  for  Education- 
al Films  Co.,  Toledo.  $20,000.  B.  S. 
Oechsler,  R.  M.  Marks,  H.  L.  Chris- 
topher, C.  W.  F.  Kirkley,  0.  J.  Smith. 

The  Benfer  Concrete  Machine  Co., 
Cleveland,  $500,000.  B.  L.  Benfer, 
H.  Welle,  L.  E.  Giel,  E.  R.  Bayes,  A. 
W.  Bell. 

The  Realty  Improvement  Co., 
Springfield,  $10,000.  R.  D.  Hunt,  S. 
M.  Hunt,  C.  C.  Vale,  M.  S.  Vale,  A. 
B.   Robert. 

The  Nettleton  Steel  Treating  Co., 
Cleveland,  $50,000.  W.  L.  Davis,  C. 
F.  Reavis,  Jr.,  L.  Nichols,  J.  B. 
Marsh,  D.  C.  Brown. 

The  Sabina  Grain  Co..  Sabina,  $50,- 
000.  C.  A.  Thompson,  J.  E.  Moore,  L. 
Wilson,  J.  A.  Purtell,  J.  H.  Ray. 
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The  Crawford,  Strobel,  Firestone 
Co.,  Akron,  ^200,000.  (Real  Estate) 
R.  K.  Crawford,  C.  A.  Strobel,  J.  L. 
Firestone,  J.  W.  Maxon,  C.  G.  Miles. 

The  Phister  Manufacturing  Co., 
Cincinnati,  $55,000.  (Machines)  B.  H. 
Phister,  S.  S.  Phister,  H.  M.  Parker, 
W.  Outcalt,  R.  M.  Plympton. 

The  R-B  Clothing  Co.,  Cincinnati, 
$300,000.  M.  M.  Raab,  A.  B.  Raab, 
E.  Kendall,  M.  L.  Buchwalter,  S.  A. 
Headley. 

The  Salem  Develonment  Co., 
Youngstown,  $80,000.  (Real  Estate) 
K.  M.  Lyons,  E.  J.  Hamborsky,  L.  N. 
Breene,  W.  G.  Meakin,  J.  A.  Willo, 
L.  Gunelic. 

The   GSolden   Rule   Association   Co., 
Lima.  $25,000.  (Gen.  Groc.)   T.  Zink-' 
an,   W.   L.   Ferguson,   E.   E.    Lehew, 
H.  Wagner,  Jr.,  S.  L.  Imhoff. 

The  Lampman-McKim  Co.,  New- 
ark, $10,000.  (Elec.  Supplies)  C.  R. 
Lampman,  M.  C.  Lampman,  R.  Mc- 
Kim,  L.  McKim,  E.  McKim. 

The  Stin  Realty  Co.,  Cleveland, 
510,000.  T.  A.  Burrows,  F.  K.  Hen- 
dershot,  L.  C.  Hendershot,  A.  G. 
Cutler,  O.   E.  Dyke. 

The  Kin<?  Transfer  Co.,  St.  Clairs- 
vllle,  $6,500.  A.  E.  King,  M.  E.  Hall, 
A.  J.  Lorentz,  H.  P.  Lee,  C.  W.  Fow-. 
ler. 

The  Lemo-Kok  Co..  Cleveland,  $10.- 
000.  (Soft  Drinks)  .T.  G.  Reyant,  G. 
A.  Boone,  F.  M.  Wheedlin,  E.  W. 
Waite,  J.  A.  Friend. 

The  Columbus  Springfield  and  Dav- 
ton  Motor  Delivery  Co.,  Davton,  $25,- 
000.  A.  P.  Mercer.  C.  0.  Parent,  P. 
J.  Altherr,  W.  A.  Humphreys,  D.  M. 
Altlierr. 

Thp  Home  Music  Co.,  Zanesville, 
$50,000.  H.  J.  Knoedler.  G.  C.  Fere- 
17S,  R.  W.  Curran,  F.  M.  Tague,  G. 
E.  Copeland. 

The  Arrow  Rp«lty  &  Investment 
Co..  Cincinnati,  $25,000.  J.  L^esch, 
O.  L.  Bnrger,  W.  J.  Huster,  L.  Burg- 
er. C.  F.  Bureer. 

The  Associated  Adjustment  Co., 
Cleveland,  $5,000.  (Mercantile  Agen- 
cv>  E.  L.  Jaffa,  G.  M.  Taylor,  M. 
Jaffa.  B.   F.  Levin,  J.   B.   Oviatt. 

The  Brite-Lite  Electric  Co..  Cleve- 
land. $10  000.  N.  Unjrer.  L.  B.  Bar- 
att,  A.  Berman,  M.  G.  Berman,  H. 
V.    Berman. 

The  Avey  Leather  Manufacturing 
Co.,  Cincinnati,  $75,000.  G.  S.  Avey, 
W.  Df  Aveym,  L.  Garver.  Jr.,  H.  L. 
Coopers,  Sr.,  A.  W.  Drew. 


The  Miller-Mayard  Motor  Co.,  Co- 
lumbus, $50,000.  W.  C.  Miller,  E.  E. 
Fox,  F.  M.  Fox,  Z.  B.  Miller,  F.  S. 
Hemminger.  .   ^ 

The  Cincinnati  Chapter  D.  A.  R. 
Building  CJo.,  Cincinnati,  $10,000.  E. 
M.  Kite,  M.  C.  High,  M.  E.  Rebhun, 
M.  M.  Renner,  H.  K.  Cooper,  E.  I. 
Hobart. 

The  O.  K.  Coal  Co.,  Columbus,  $25,- 
000.  J.  W.  Blower,  E.  W.  Blower,  R. 
Blower,  J.  C.  Rose,  D.  C.  Thomas. 

The  Clifton  Springs  Realty  Co., 
Cleveland,  $25,000.  H.  F.  Cellarius, 
M.  T.  Watts,  E.  H.  Dell,  M.  Berger, 
R.  P.   (roldman. 

The  H.  Nieman  Co.,  Cincinnati, 
$25,000.    (Printing)    H.    Nieman,    H. 

A.  Nieman,  J.  F.  Nieman,  C.  A.  Nie- 
man, A.  J.  Nieman. 

The  Huron  Valley  Light  &  Power 
Co.,  Shelby,  $525,000.  A.  C.  Morse, 
J.  A.  Root,  C.  E.  Heath,  G.  A.  Far- 
row, R.  M.  Mead. 

The  Farmers  Grain  Co.,  Atlanta, 
$80,000.  R.  S.  Templin,  F.  A.  Brown, 
H.  P.  Jenks,  W.  H.  Skinner,  W.  Camp- 
bell. 

The  Brinkman  Engineering  Co., 
Dayton,  $25,000.  L.  J.  Brinkman,  L. 
H.  Brinkman,  H.  J.  Brinkman,  L.  G. 
Brinkman,  J.   H.   Jeckering. 

The  Beaver  Oil  &  Gas  Co.,  North 
Lima,  $10,000.  L.  J.  Rohrbaugh,  W. 
D.  Troyer,  J.  O.  Entriken,  D.  S.  Pfau, 
C.   R.  Heck,  H.  Lembach. 

The  Grant  Farmers  Grain  Co., 
Grant,  $30,000.  G.  Clock,  E.  R.  Mil- 
ler, E.  Smith,  G.  W.  Lipoid,  L.  Clock, 
F.  Daniels.  J.  W.  Crooks. 

The  Delora  Land  Co.,  Cleveland, 
$10,000.  H.  H.  Lovett,  A.  D.  Wood, 
F.  F.  Sturdevant,  A.  0.  Wells,  H.  Mc- 
Donald. 

The  Ideal  Ice  Cream  Co.,  Davton, 
$25,000.  F.  E.  Bommann,  A.  Bom- 
mann,  F.  C,  Nickol,  K.  Nickol,  G.  0. 
Morgan. 

The  Hodde-Galt  Motor  Co..  Cincin- 
nati, $75,000.  R.  Black.  J.  W.  Brad- 
ford. S.  M.  Atkins,  H.  F.  See,  W.  L. 
White. 

The  Stark  M'^rto•age  Co.,  Massillon, 
$100,000.     C.  E.  Stuart,  B.  Zuver,  J. 

B.  Immler,    G.    H.    Freeborn,    J.    F. 
Beans. 

The  Kremer  Realty  Co.,  Columbus, 
$35,000.  J.  A.  Kremer,  G.  Hirsch,  H. 
J.  Kremer.  L.  Kremer.  D.  Kremer. 

The  Wilbar  Oil  Co.,  Zanesville; 
$50,000.  C.  E.  Wilhelm,  E.  R.  Meyer, 
J.  R.  Bauer,  J.  W.  Rusk,  G.  T.  Orr. 
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The  Superior  Pattern  Co.,  Cincin- 
nati, $10,000.  H.  H,  Schmees,  R. 
Frankl,  A.  Franki,  W.  Mentrum,  Sr., 
W.   Mentrup,  Jr.,  John   Weigand. 

The  Perrysburg  Oil  &  Gas  Co.,  Per- 
rysburg,  $25,000.  J.  H.  Wilson,  G. 
W.  Moser,  Barry  Thornton,  E.  Moser, 
M.  B.  Cook. 

The  Minster  Farmers  Exchange 
Co.,  Minster,  $40,000.  J.  Thieman,  J. 
H.  Heitkamp,  H.  Duwel,  H.  Wester- 
heider,  J.  Woohrmeyer. 

The  Lorain  Dry  Goods,  $150,000. 
J.  H.  Vineburg,  H.  D.  Fuerst,  H.  B. 
Harris,  S.  Friedman,  E.  V.  Mc- 
Guire. 

The  Cleveland  Grocers  Bread  Co., 
Cleveland,  $20,000.  H.  M.  Fams- 
worthm,  F.  M.  Famsworthm,  G.  E. 
Probeck,  C.  Hessle,  W.  O.  Bayer. 

The  Hamilton-Trenner  Coal  Co., 
Byseville,  $20,000.  J.  Hamilton,  H. 
E.  Davis,  R.  Trenner,  W.  Hamilton, 
H.  M.  Trenner. 

The  Miamisburg  Co-operative  Ele- 
vator Co.,  Miamisburg,  $50,000.  R. 
J.  Groby,  F.  Randall,  C.  F.  Woods, 
W.  Zech,  G.  B.  Francis,  F.  B.  Smith, 
H.  E.  Kennel. 

The  Columbus  Reliner  Co.,  Colum- 
bus, $20,000.  W.  E.  Curry,  Jr.,  J. 
Harper,  M.  M.  Curry,  E.  B.  Harper, 
T.  E.  Curry. 

The  National  Steel  Lumber,  Co., 
Canton,  $10,000.     C.  G.  Herbruck,  H. 

E.  Black,  A.  B.  Arbaugh,  H.  L.  Alex- 
ander, G.  M.  Butchel. 

The  Buena  Oil  &  Gas  Co.,  Marietta, 
$50,000.     H.  W.  Divon,  H.  M.  Dixon, 

F.  W.  Peck,  G.  H.  Miller,  F.  M.  Dix- 
on, C.  R.  Lemon. 

The  Clarke-McKeown  Co.,  Ironton, 
$10,000.  (Lumber)  E.  K.  McKeown, 
E.  L.  Richey,  M.  C.  Gallagher,  W. 
A,  Crawford,  C.  C.  Clarke. 

The  Fageol  Motors  Co.,  Cleveland, 
$500.  H.  T.  Clark,  E.  C.  Dempsey, 
P.  J.  Bickel,  E.  R.  Diehm,  F.  Si. 
Whitcomb. 

The  Peerless  Auto  Heater  Co.,  Co- 
lumbus, $10,000.  G.  W.  Felty,  G.  E. 
Tait,  L.  W.  Whitney,  C.  L.  Felty,  P. 

G.  Russell. 

The  Kowalk- Smith  Cuthbertson 
Co.  Canton,  $10,000.  A.  E.  Kowalk, 
H.  Cuthmertson,  F.  R.  Kowalk,  S.  H. 
Kowalk,  R.  C.  Smith. 

The  Industrial  Accident  Prevention 
and  adjustment  Service  Co.,  Youngs- 
town,  $25,000.  G.  0.  Bruce,  G.  I. 
Gardiner,  W.  J.  Kuhlman,  H.  N. 
George,  M.  G.  Lyle. 


The  H.  B.  Young  Motor  Truck  Co., 
Cleveland,  $575,000.  W.  E.  Boyle.  R. 
C.  Taylor,  W.  Bradfield,  H.  U.  Mc- 
Fadden,  N.  S.  Skeel. 

The  American  Industrial  Athletic 
Publishing  Co.,  Akron,  $500.  M.  C. 
Brock,  J.  W.  O'Meara,  R.  Brannan, 
W.  E.  Slabaugh,  J.  B.  Huber. 

The  Kinzelman  Hardware  Co.,  Co- 
lumbus, $5,000.  V.  F.  Kinzelman, 
Mrs.  E.  Kinzelman,  J.  B.  Heintz,  L. 
Kinzelman,  Mrs.  E.  J.  Seidel. 

The  Champion  Spring  Co.,  Cleve- 
land, $150,000.  C.  F.  Lemke,  J.  P. 
Macbeth,  A.  W.  Linde,  W.  T.  Lemke, 
H.  Lehr. 

The  F.  J.  Mery  Drug  Co.,  Toledo, 
$10,000.  F.  J.  Mery,  L.  R.  Mery,  M. 
L.  Mery,  W.  H.  Whitaker,  F.  J.  Cop- 
pemoll. 

The  John   G.   Sneider   Baking   Co., 
Cincinnati,  $5,000.    C.  J.  Haggard,  E. 
Schubert  ,  J.     G.     Schneider,     E.     C. 
Hauer,  J.  R.  Clark. 
J.  R.  Clark. 

The  Abbott  Mcintosh  Co.,  Cleve- 
land, $5,000.  (Stocks)  G.  Abbott,  C. 
F.  Reavis,  Jr.,  H.  A.  Marting,  D.  M. 
Brown,  K.  Tolles. 

The  Detroit  Avenue  Savings  & 
Lban  Co.,  Lakewood,  $1,000,000.  H. 
F.  Kimmel,  H.  K.  Weidel,  H.  H.  Mall, 
K.  G.  Grant,H.  L.  Smith. 

Increases 

The  Burt  Building  Co.,  Akron, 
$100-000  to  $200,000. 

The  Stilva  Co.,  Cincinnati,  $100,- 
000  to  $500,000. 

The  Anchor  Lumber  Co.,  Cincin- 
nati, $50,000  to  $200,000. 

The  Independent  Laundry  &  Towel 
Supply  Co^,  Columbus,  $5,000  to 
$150,00. 

The  Brandt  Co.,  Cleveland,  $10,- 
000  to  $500,000. 

The  Matthew  Smith  Tea,  Coffee  & 
Grocery  Co.,  Cleveland,  $350,000  to 
$850,000. 

The  American  Crayon  Co.,  Sandus- 
ky, $500,000  to  $1,000,000.  (Pref 
Stock) 

The  American  Crayon  Co.,  Sandus- 
ky, $1,000,000  to  $2,000,000.  (Com. 
Stock) 

The  Twenty-five  Mortgage  &  Real- 
ty Co.,  Cleveland,  $10,000  to  $100,000. 

The  Cleveland  Co-operative  Stove 
Co.,  Cleveland,  $500,000  to  $1,000,000. 

The  Greenwich  Rubber  Co.,  Green- 
wich, $150,000  to  $250,000. 

The  Enterprise  Aluminum  Co., 
Massillon,  $50,000  to  $500^000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1255— -United  Alloy  Steel  Corporation,  Complainant,  Against 
Pennsylvania  Company,  Defendant.    Dismissed. 


(Dated  June  17,  1920.) 

Switching  Charges  at  Canton,  Ohio. 

This  complaint  was  filed  prior  to  the  beginning  of  Federal  con- 
trol of  the  railroads  and  challenges  the  reasonableness  of  defend- 
ant's rate  for  intra-mill  switching  service  rendered  in  complainant's 
steel  works  at  Canton,  Ohio. 

At  the  time  of  the  filing  of  the  complaint  carrier's  ttoiff  stated 
a  definite  rate  of  15  cents  per  ton  for  this  service.  A  controversy 
of  long  standing  had  existed  between  the  parties  as  to  the  proper 
rate  applicable  to  shipments  handled  during  the  period  February 
1,  1911,  to  April  16,  1917,  finally  culminating  in  a  suit  in  the 
courts  by  the  -carrier  to  collect  alleged  undercharges. 

In  its  prayer  for  relief  complainant  asks  that  the  Commis- 
sion shall  interpret  and  determine  what  *  intra-mill  tariffs,  if  any, 
are  applicable  between  February  1,  1911,  and  April  16,  1917,  and 
that  this  Commission  condemn  as  unjust  and  unreasonable  the 
rate  of  15  cents  per  ton  sought  to  be  imposed  by  the  carrier  on 
shipments  moving  between  those  dates  and  substitute  therefor 
just  and  reasonable  rates  for  that  period  and  the  future. 

The  Commission's  authority  to  hear  and  determine  complaints 
relative  to  railroad  rates  is  given  in  Section  524-527  of  the  G.  C. 
Section  527  provides: 

Upon  an  investigation  if  the  rate  or  rates,  or  any  regu- 
lation, practice  or  service  complained  of  is  found  to  be  un- 
reasonabe  or  unjustly  discriminatory,  or  the  service  inade- 
quate, the  Commission  may  fix  and  order  substituted  there- 
for, such  rate  or  rates,  fares,  charges  or  classification  as  it 
shall  have  determined  to  be  just  and  reasonable  which  shall 
be  charged,  imposed  and  followed  in  the  future.  It  also  may 
make  such  orders  respecting  such  regulation,  practice  or  serv- 
ice as  it  shall  have  determined  to  be  reasonable,  which  shall 
be  observed  and  followed  in  the  future,  but  no  rates  fixed 
shall  exceed  the  maximum  rates  prescribed  by  any  statute 
of  this  state  in  force  at  the  time  the  Commission  fixed  such 
rates. 

281 


282  Department  Reports 

Since  under  the  repeated  holdings  of  our  Supreme  Court,  the 
Commission  has  only  such  powers  as  are  given  it  by  statute,  mani- 
festly under  the  terms  of  this  section  it  has  not  the  power  to  de- 
termine what  might  have  been  a  just  and  reasonable  rate  during 
an  antecedent  period,  but  may  only  by  order  fix  just  and  reason- 
able rates  to  be  charged  in  the  future. 

The  issue  to  be  determined  therefore  is  as  to  the  reasonable- 
ness of  the  rates  of  15  cents  per  ton  for  the  future  handling  of  this 
business. 

On  January  1,  1918,  a  few  weeks  prior  to  the  final  submis- 
sion of  this  case  the  President  of  the  United  States  acting  under 
war  iK)wers  took  over  on  behalf  of  the  Federal  government  the 
railroads  of  the  country,  among  these  being  the  lines  of  the  de- 
fendant company.  From  that  date  until  March  1,  1920,  the  car- 
riers were  operated  by  the  Federal  government.  Effective  June 
25,  1918,  the  15  cent  rate  in  controversy  was  raised  to  20  cents  per 
ton  by  Sup.  8  to  Penna-Ohio  Tariff  F-763,  this  increase  being  made 
pursuant  to  a  general  increase  of  rates  ordered  by  the  Director 
General  of  Railroads  in  his  General  Order  28,  issued  May  25,  1919. 

With  the  return  of  the  lines  to  their  owners  March  1,  the  20 
cents  j>er  ton  rate  was  refiled  by  the  defendant  carrier  and  is  at 
this  time  carried  in  its  tariff  Ohio  F-996.  Under  the  provisions  of 
the  transportation  act  rates  fixed  during  the  Federal  control  period 
may  not  be  reduced  prior  to  September  1,  1920,  but  since  there 
is  now  pending  before  the  Interstate  Commerce  Commission  the 
application  of  the  carriers  for  substantial  increases  over  the  rates 
fixed  by  the  Director  General,  with  every  indication  that  some  in- 
crease will  be  granted  owing  to  increased  operating  costs  and  the 
government  guaranty  provisions  of  the  transportation  act  it  is  ap- 
parent that  events  which  have  transpired  since  its  filing  have  ren- 
dered the  complaint  obsolete,  hence  an  order  of  dismissal  will  be 
entered.  *^ 

No.  2012 — ^In  the  Matter  of  the  Application  of  The  Cincinnati  and 
Suburban  Bell  Telephone  Company  for  Authority  to  Issue  Addi- 
tional Capital  Stock.    Prayer  Granted. 


(Dated  June  15,  1920.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Cincinnati  and 
Suburban  Bell  Telephone  Company  (  a  corporation  duly  organized 
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and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) , 
asking  the  consent  and  authority  of  this  Commission  to  issue  com- 
mon capital  stock  of  the  par  value  of  four  million,  eight  hundred 
and  seventy-eight  thousand,  three  hundred  dollars,  the  proceeds 
arising  from  the  sale  thereof  to  be  used  to  reimburse  applicant's 
treasury  for  moneys,  not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  exi)ended  therefrom, 
within  the  five  years  next  preceding  the  date  of  the  filing  of  the 
application  herein,  for  capital  purposes,  and  to  provide  certain  ad- 
ditions, extensions  and  improvements  to  applicant's  facilities: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds: 

(1)  That,  between  the  dates,  October  9,  1917,  and  De- 
cember 1, 1919,  the  applicant  actually  expended  from  its  treas- 
ury, for  the  purchase  of  the  properties  of  The  Williamsburg 

'Home  Telephone  Company,  The  Bethel  Home  Telephone  Com- 
pany and  The  Hamilton  Home  Telephone  Company,  the  sum 
of  $342,204,  none  of  which  was  obtained  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness; 

(2)  That,  for  the  ensuing  period  of  five  years  the  appli- 
cant has  adopted  a  program  of  additions,  extensions  and  im- 
provements, the  cost  of  which  has  been  conservatively  esti- 
mated at  the  sum  of  $6,567,117,  and 

(3)  That  the  issue  of  applicant's  common  capital  stock 
of  the  par  value  of  $4,878,300  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  reimburse- 
ment of  applicant's  treasury  for  the  aforesaid  uncapitalized, 
capital  expenditures  therefrom,  and  to  provide,  in  part,  for 
the  aforesaid  construction,  completion,  extension  and  improve- 
ment of  its  facilities, 

0 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stock    should  be  granted.     It  is,  therefore, 

Ordered,  That  said  The  Cincinnati  and  Suburban  Telephone 
Company  be,  and  hereby  it  is  authorized  to  issue,  from  time  to 
time  as  the  installation  of  certain  proposed  work,  hereinafter  more 
particularly  described,  progresses,  and  in  such  amounts  as  shall 
be  proper  to  provide  for  the  economical  installation  of  said  exten- 
sions and  improvements  to  its  facilities  within  the  ensuing  five 
years,  its  common  capital  stock  of  the  par  value  of  four  million, 
eight  hundred  and  seventy-eight  thousand,  three  hundred  dollars 
($4,878,300),  and  that  said  capital  stock  be  sold  for  the  highest 
price  obtainable,  but  not  less  than  the  par  value  thereof.  It  is  fur- 
ther 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
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tal  stock  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to  wit: 

(1)  The  reimbursement  of  its  treasury  for  the  aforesaid 
sum  of  $342,204,  not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  expended  therefrom 
for  the  acquisition  of  properties  as  hereinbefore  set  forth. 

(2)  The  balance  of  such  proceeds  to  be  applied  toward 
the  payment  of  the  cost  of  the  additions,  extensions  and  im- 
provements to  applicant's  facilities,  the  cost  of  which  is  esti- 
mated at  the  sum  of  $6,567,117,  described  in  the  budget, 
marked  "proposed  plant  additions,"  offered  in  evidence  as 
"Exhibit  E"  upon  the  hearing  hereof,  which  exhibit  hereby 
is  made  a  part  of  this  order  by  reference. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and  the  expenditure  of  the  proceeds  thereof  pursuant 
to  the  terms  and  conditions  of  this  order. 


No.  2015 — In  the  Matter  of  the  Application  of  The  Hardin  Wyan- 
dot Lighting  Company  for  Permission  to  Issue  $17,000  of  Its 
First  Mortgage,  Five  Per  Cent.  Gold  Bonds  and  $6,200  of  Its 
Seven  Per  Cent.  Cumulative  Preferred  Stock.    Prayer  Granted. 


>  (Dated  June  10,  1920.) 

This  day  (it  appearing  from  the  verified  allegations  in  said  ap- 
plication and  the  sworn  statements  and  exhibits  filed  in  connection 
therewith,  and  other  documentary  evidence  submitted,  that  the 
taking  of  oral  testimony  herein  is  unnecessary),  this  matter  came 
on  for  consideration  upon  the  application  of  The  Hardin  Wyandot 
Lighting  Company  (a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ohio)  asking  the  con- 
sent and  authority  of  this  Commission  to  issue  first  mortgage,  five 
per  cent,  gold  bonds  of  the  principal  sum  of  seventeen  thousand 
dollars  and  seven  per  cent,  cumulative  preferred  capital  stock  of 
the  par  value  of  six  thousand,  two  hundred  dollars,  the  proceeds 
arising  from  the  sale  thereof  to  be  used  to  discharge  certain  indebt- 
edness, incurred  and  created  for  and  on  account  of  the  provision 
of  capital  additions  to  applicant's  plant  and  facilities,  or  to  deliver 
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so  much  thereof,  as  may  be  agreed  upon,  in  discharge  of  such  in- 
debtedness. 

The  Commission,  being  fully  advised  in  the  premises,  finds, 
from  the  pleadings  and  exhibits  filed  herein,  and  its  independent 
investigation  and  inquiry  thereupon: 

(1)  That,  for  and  on  account  of  the  provision,  between 
September  1,  1919,  and  May  15,  1920,  of  net  additions  to  ap- 
plicant's plant  and  facilities,  the  applicant  created  and  incur- 
red and  an  indebtedness  of  $21,577.48 ; 

(2)  That  the  issue  of  applicant's  first  mortgage,  five  per 
cent,  bonds  of  the  principal  sum  of  $17,000,  and  its  seven  per  . 
cent,  preferred  capital  stock  of  the  par  value  of  $6,200  is  rear 
sonably  required  and  necessary  for  the  payment  and  dis- 
charge of  the  aforesaid  indebtedness,  and 

(3)  That,  under  the  conditions  now  existing  in  the  finan- 
cial markets  and  surrounding  the  sale  of  securities,  a  fair  price 
to  be  procured  from  the  issue  of  said  bonds  will  be  ninety  per- 
centum  of  the  par  value  thereof, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  and  preferred  capital  stock  should  be  granted. 
It  is,  therefore, 

Ordered,  That  said  The  Hardin-Wyandot  Lighting  Company 
be,  and  hereby  it  is  authorized  to  issue  its  first  mortgage,  five  per 
cent,  gold  bonds  of  the  principal  sum  of  seventeen  thousand  dol- 
lars ($17,000).,  and  its  seven  per  cent,  cumulative  preferred  capi- 
tal stock  of  the  par  value  of  six  thousand,  two  hundred  dollars 
($6,200),  and  that  said  bonds  and  capital  stock  be  issued  and  or 
disi)osed  of  for  the  highest  prices  obtainable  ijegotiable,  but  not 
less  than  the  par  value  of  said  capital  stock,  nor  less  than  ninety 
(90)  percentum  of  the  par  value  of  said  bonds.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  disposition 
of  said  bonds  at  less  than  the  par  value  thereof  be  amortized  pur- 
suant to  the  rules  and  regulations  heretofore  prescribed  by  this 
Commission.    It  is  further 

Ordered,  That  said  bonds  and  capital  stock  (in  so  far  as  such 
settlement  may  be  negotiated)  be  delivered,  upon  the  terms  and 
conditions  hereinbefore  prescribed,  or  the  proceeds  arising  from 
the  sale  thereof  expended  for  the  following  purpose,  and  no  other, 
to  wit:  The  payment  and  discharge,  to  the  extent  of  the  said 
proceeds  or  such  agreed  adjustment,  of  applicant's  indebtedness,  of 
the  sum  of  $21,577.48,  created  and  incurred  for  and  on  account  of 
the  provision  of  additions,  extensions  and  improvements  to  its 
facilities  between  the  dates  September  1,  1919,  and  May  15,  1920, 
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as  more  fully  set  forth  in  the  detaUed  statement,  marked  Exhibit 
**B,"  appended  to  the  application  herein,  which  exhibit  hereby  is 
made  a  part  of  this  order  by  reference.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  bonds 
pursuant  to  the  terms  and  conditions  of  this  order. 
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Where  a  Testator  Devises  His  Property  to  a  Child  During  Natural 
Life  and  Its  Heirs  (Meaning  Children),  in  Fee  Simple,  the  Suc- 
cessions to  the  Grandchildren  Living  at  the  Time  of  the  Death 
of  the  Testator  Take  Place  Immediately  and  Amount  to  Vested 
Remainders  in  Fee,  Subject  to  Be  Divested  in  Part  by  Opening 
Up  and  Letting  in  in  Like  Vested  Estates,  Arising  Upon  the 
Subsequent  Birth  of  a  Brother  or  Sister.  The  Provisions  of  Sec- 
tions 5343  and  5342,  G.  C,  Authorize  a  Refunder  to  Any  Grand- 
Child  Whose  Estate  Has  Been  Diminished  or  Abridged  of  the 
Difference  Between  the  Taxes  They  Have  Paid  and  the  Taxes 
Payable  on  Ultimate  Succession.  The  Executory  Devise  to  the 
Unborn  Child  or  Children  When  it  Arises  as  it  Will  During  the 
Lifetime  of  the  Parents,  Will  Be  a  Vested  Right  After  the  Life 
Estate  or  Estates  of  the  Parents.  Such  Estates  Are  Not  As- 
sessed for  Inheritance  Tax  Purposes  Until  it  Comes  Into  Actual 
Possession  or  Enjoyment,  at  Which  Time  it  Will  be  Valued  as 
an  Estate  in  Fee  Arising  as  of  the  Death  of  the  Testator  With- 
out Any  Subtraction  From  the  Value  Thereof  of  the  Interven- 
ing Life  Estate  or  Estates.  Each  Grandchild  is  Entitled  to  an 
Exemption  of  $3500,  Which  Should  Be  Deducted  From  the  Value 
of  the  Vested  Estates  Which  Are  to  Be  Presently  Appraised  and 
Taxed.— Where  Two  of  the  Children  of  Such  Testator  Are  Child- 
less and  There  is  No  Residuary  Devisee,  Such  Reversions  Are 
Vested  in  the  Heirs  of  the  Testator  Subject  to  Be  Divested  Pro 
Tanto  by  the  Subsequent  Birth  of  Issue.  The  Remainders  Being 
Vested,  the  Assessments  of  the  Tax  Should  Not  Be  Postponed, 
But  Should  Be  Made  at  the  Present  Time.  The  Value  of  the  Re- 
mainders Over  After  the  Life  Estates  of  the  Two  Children, 
Should  Be  Divided  Among  the  Children  of  the  Decedent  and  Their 
Heirs  as  Other  Real  Estate  of  Which  the  Decedent  Died  Intes- 
tate, and  the  Share  of  Each  is  to  Be  Added  for  Inheritance  Tax 
Purposes  Not  Only  to  the  Value  of  Other  Intestate  Real  Estate, 
But  Also  to  the  Value  of  Any  Other  Successions  Passing  to  the 
Respective  Heirs  as  Devisees  or  Legatees.  The  Estate  of  an 
After-Bom  Child  Should  Be  Taxed  at  the  Time  It  Comes  Into 
Actual  Possession  and  Enjoyment  of    the    Remainder. — ^When 

•  Such  Testator  Leaves  the  Estate  to  His  Children  for  Life  With 
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Remainder  to  Such  Child's  Husband  or  Wife  for  Life,  and  Then 
to  the  Grandchildren,  in  Fee,  the  Second  Life  Estate  Should  Be 
Eliminated  From  Consideration  at  the  Present  Time  and  the 
Remainders  to  the  Children  Should  be  Taxed  as  Vested  R^nain- 
der  in  Fee  After  the  Life  Estate  of  Their  Other  Parent. 


No.  1323— (Opinion  Dated  June  8,  1920.) 

ft 

Tax  Commission  of  Ohio,  Columbus,  Ohio: 

Gentlemen — Careful  consideration  has  been  given  to  the  Com- 
mission's recent  request  for  opinion,,  which  is  as  follows : 

"V.  died  testate  since  June  5,  1919,  having  be<|ueathed  to 
each  of  eight  living  children  certain  tracts  of  real  estate,  using 
identical  language  in  connection  with  each  devise,  which  lan- 
guage in  the  case  of  his  daughters  is  as  follows : 

*I  give  and  devise  to  my  daughter,  C,  for  and  during  her 
natural  life,  and  her  heirs,  meaning  children,  in  fee  sim- 
ple the  following  described  real  estate,  etc. 
*If  J,  her  husband,  shall  survive  her,  in  that  event  I  give 
to  her  surviving  husband  for  and  during  his  natural  life, 
one  equal  third  part  in  value  of  said  real  estate.' 
All  of  the  children  of  the  testator  are  married,  two  are 
chUdless,  one  has  one  child,  and  one  three  and  one  seven. 

In  determining  the  values  of  the  several  successions  for 
inheritance  tax  purposes  we  would  like  to  have  you  advise 
us: 

1.  Do  the  successions  to  the  grandchildren  (being  the 
children  of  each  respective  child  of  the  testator  and  who  have 
a  remainder  interest  in  the  lands)  take  place  immediately  on 
the  death  of  the  testator,  so  that  inheritance  tax  is  now  due 
and  payable  ?  If  so,  in  the  etrent  of  the  birth  of  another  child 
to  a  son  or  daughter  who  now  has  children,  what  adjustment 
can  be  made  as  to  inheritance  tax  in  connection  with  the  re- 
mainder interest  in  the  land  covered  by  a  devise  to  such  son 
or  daughter? 

2.  Is  each  grandchild  living  at  the  death  of  the  testator 
entitled  to  an  exemption  of  $3,600  to  be  deducted  from  the 
value  of  his  share  of  the  remainder  in  which  he  is  entitled  to 
a  part? 

3.  How  is  the  tax  to  be  assessed  on  the  remainder  in  the 
land  devised  to  the  two  childless  sons?  Does  such  remainder 
pass  immediately  so  that  the  same  is  taxed  at  once,  or  is  it 
contingent  upon  the  birth  of  children  to  these  sons  so  that  the 
tax  is  postponed  as  to  these  remainders  until  the  death  of  the 
original  devisees? 

4.  If  the  remainders  described  in  the  third  question  are 
taxable  now,  against  whom  are  they  taxed?  If  taxed  as  in- 
testate property,  is  the  value  of  the  same  to  be  divided  among 
the  children  of  the  decedent  and  their  heirs  as  other  real 
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estate  as  to  which  the  decedent  died  intestate,  and  is  the  value 
of  the  same  to  be  added  for  inheritance  tax  purposes  to  the 
value  of  such  other  intestate  real  estate  ?  If  so  taxed,  that  is, 
as  intestate  property,  in  the  event  a  child  is  bom  to  one  of 
the  sons  of  the  testator  now  childless,  which  child  becomes  en- 
titled to  a  remainder,  when  and  how  is  the  inheritance  tax 
on  such  remainder,  which  will  have  been  paid  by  the  other 
heirs,  refunded,  and  how  is  tax  assessed  against  such  after 
bom  child? 

5.  Are  the  life  estates  given  respectively  •to  the  consorts 
of  the  children  of  decedent,  and  which  are  contingent  on  the 
survival  of  such  consorts  after  the  death  of  their  respective 
husbands  and  wives,  such  successions  as  are  taxable  imme- 
diately?" 

Your  first  question  is  answered  in  part,  it  is  believed,  by  the 

following  cases: 

Gilpin  vs.  Williams,  25  0.  S.,  263 ; 
Linton  v.  Laycock,  33  0.  S.,  128 ; 
McArthur  v,  Scott,  113  U.  S.,  340 — a  case  arising  in 
Ohio.  fc." 

Numerous  other  decisions  might  be  cited,  but  the  principles 
involved  in  these  three  cases  will,  it  is  believed,  serve  to  establish 
the  answer  to  the  first  half  of  your  first  question. 

In  the  first  of  them  it  was  held,  in  the  language  of  the  sylla- 

bus,  that  where 

"a  testator  devised  certain  lands  to  his  daughter  for  life,  with 
remainder  after  her  death  to  her  children,  then  unborn,  for- 
ever, without  otherwise  disposing  of  the  inheritance,  *  *  * 
the  reversion  in  fee  descended  to  and  vested  in  the  heirs  of 
the  testator  at  his  death,  subject,  however,  to  divest  in  the 
event  that  the  devisee  for  life  should  die  leaving  children  sur- 
viving her." 

This  case  establishes  the  proposition  that  an  undisposed  of 
reversion  vests  in  the  heirs  instead  of  remaining  in  abeyance ;  and 
that  such  vested  interest  is  subject  to  be  divested  by  the  arising 
of  later  estates.  The  case  is  to  be  distinguished  from  the  one  un- 
der consideration  here  because  the  language  of  the  will  was  such 
as  to  make  it  clear  that  the  remainders  were  contingent  upon  the 
children  surviving  their  mother.  This  came  about  by  the  use  of 
the  following  language: 

"To  my  daughter  M.  A.  during  her  natural  life,  and  to  her 

children  after  her  death  forever." 

The  lower  court  had  construed  this,  as  the  syllabus    shows,    in 


290  Department  Reports 

such  way  as  to  make  the  estates  of  the  after  bom  children  contin- 
gent upon  their  surviving  their  mother.  No  such  contingency  ap- 
pears to  characterize  the  devise  quoted  in  the  letter  of  the  Com- 
mission. 

The  second  of  the  above  cited  cases  announces,  in  the  third 
branch  of  the  syllabus  and  the  corresponding  portion  of  the  opin- 
ion, the  adherence  of  the  Supreme  Court  of  this  state  to  the  prin- 
ciple "The  law  favors  the  vesting  of  estates."  The  origin  of  this 
doctrine  is  due  to  feudal  conditions  no  longer  existing,  but  it  still 
constitutes  a  part  of  our  law.  The  case  also  is  of  interest  as  estab- 
lishing the  conclusion  that  where  a  testator  appears  to  have  had  no 
other  motive  in  making  his  will  than  the  creation  of  estates  for 
years  or  for  life,  remainders  will  be  deemed  vested  as  soon  as  they 
are  capable  of  vesting. 

In  the  third  case  cited  the  testator  devised  certain  real  estate 
to  his  executors  in  trust,  in  part  for  his  grandchildren.  The  estate 
thus  provided  for  the  grandchildren  were  therefore  merely  equi- 
table, yet  they  were  Analogous  to  fee  simple  estates.  The  same 
condition  existed  as  existed  in  Gilpin  v.  Williams,  so  that  it  was 
held  inter  alia,  in  the  language  of  the  head-note  that 

"all  the  grandchildren  took  equitable  vested  remainders,  open- 
ing to  let  in  those  born  after  the  testator's  death,  and  subject 
to  be  divested"  (under  certain  circumstances  not  material 
here). 

Mr.  Justice  Gray  rendered  the  opinion  of  the  court,  which  is  no- 
table for  the .  Among  other  parts  of  his  opinion  the  fol- 
lowing may  be  quoted : 

"For  many  reasons,  not  the  least  of  which  are  that  testa- 
tors usually  have  in  mind  the  actual  enjoyment  rather  than 
the  technical  ownership  of  their  property,  and  that  sound 
policy  as  well  as  practical  convenience  requires  that  titles 
should  be  vested  at  the  earliest  period,  it  has  long  been  a  set- 
tled rule  of  construction  in  the  courts  of  England  and  Amer- 
ica that  estates,  legal  or  equitable,  given  by  will,  should  al- 
ways be  regarded  as  vesting  immediately,  unless  the  testator 
has  by  very  clear  words  manifested  an  intention  that  they 
should  be  contingent  upon  a  future  event.  *  *  *" 

Without  multiplying  authorities,  we  therefore  believe  that  the 
first  part  of  your  first  question  is  to  be  answered  by  the  statement 
that  the  successions  to  the  grandchildren  living  at  the  death  of  the 
testator  take  place  immediately  and  amount  to  vested  remainders 
in  fee,  subject  to  be  divested  in  part  by  opening  up  and  letting  in 
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like  vested  estates  arising  upon  the  subsequent  birth  of  a  brother 
or  sister. 

The  case  comes  therefore  as  to  such  vested  interests  squarely 
within  the  provisions  of  Section  5343,  G.  p.,  of  the  inheritance 
tax  law  of  1919,  which  provides  in  part  as  follows : 

"When,  upon  any  succession^  the  rights,  interests,  or 
estates  of  the  successors  are  dependent  upon  contingencies  or 
conditions  whereby  they  may  be  wholly  or  in  part  ♦  *  *  de- 
feated, if  abridged,  a  tax  shall  be  imposed  upon  such  succes- 
sions at  the  highest  rate  which,  on  the  happening  of  any  sUch 
contingencies  or  conditions,  would  be  possible  under  the  pro- 
visions of  this  subdivision  of  this  chapter,  and  such  taxes 
shall  be  due  and  payable  forthwith  out  of  the  property  pass- 
ing, and  the  probate  court  shall  enter  a  temporary  order  de- 
termining the  amount  of  such  taxes  in  accordance  with  this 
section;  *  *  *" 

The  words  "highest  possible  rate,"  which  are  borrowed  by  the 
Ohio  law  from  the  law  of  New  York,  refer  not  only  to  the  main 
classifications  of  rates  established  by  Section  5335,  G.  G.,  of  the 
inheritance  tax  law,  but  also  to  the  other  subordinate  classifications 
therein  which  are  dependent  upon  the  value  of  the  property  passing. 

Matter  of  Zborowski,  213  N.  Y.,  109. 

• 

The  second  part  of  your  first  question  requires  further  con- 
sideration of  Section  5343  and  also  of  Sections  5336  and  5342,  G.  C. 

Said  Section  5343,  after  that  part  of  it  which  has  been  quoted, 
goes  on  to  provide  as  follows  : 

"but  on  the  happening  of  any  contingency  whereby  the  said 
property,  or  any  part  thereof,  passes  so  that  such  ultimate 
succession  would  be  *  *  *  taxable  at  a  rate  less  than  that  so 
imposed  ^d  paid,  the  successor  shall  be  entitled  to  a  ref  under 
of  the  difference  between  the  amount  so  paid  and  the  amount 
payable  on  the  ultimate  succession  under  the  provisions  ^f 
this  chapter,  without  interest;  and  the  executor  or  trustee 
shall  immediately  upon  the  happening  of  such  contingencies 
or  conditions  apply  to  the  probate  court  *  *  *  for  an  order 
modifying  the  temporary  order  of  said  probate  court  so  as  to 
provide  for  a  final  assessment  and  determination  of  the  taxes 
in  accordance  with  such  ultimate  succession.  Such  refunder 
shall  be  made  in  the  manner  provided  by  Section  5339  of  the 
General  Code." 

In  Section  5339  of  the  General  Code  referred  to  it  is  provided 
that  the  refunder  shall  be  made  by  the  county  treasurer  on  the 
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warrant  of  the  county  auditor  "out  of  the  funds  in  his  hands  or 

custody  to  the  credit  of  inheritance  taxes,  ♦  *  *  without  interest/' 

Section  5342  of  the  General  Code  provides  in  part  as  follows: 

"In  estimating  the  value  of  any  estate  or  interest  in  prop- 
erty, to  the  beneficial  enjoyment  or  possession  whereof  there 
are  persons  or  corporations  presently  entitled,  no  allowance 
shall  be  made  on  account  of  any  *  *  ♦  contingency  upon  the 
happening  of  which  the  estate,  or  some  part  thereof,  or  in- 
terest therein,  may  be  abridged,  defeated  or  diminished;  but 
in  the  event  of  *  *  *  the  abridgement,  defeat,  or  diminution 
of  such  estate,  or  interest  therein,  as  aforesaid,  a  refunder 
shall  be  made  in  the  manner  provided  by  Section  6339  of  the 
General  Code,  to  the  person  properly  entitled  thereto  of  a 
proportionate  amount  of  such  tax  *  *  *  or  so  much  as  will 
reduce  the  same  to  the  amount  which  would  have  been  as- 
sessed on  account  of  the  actual  duration  or  extent  of  the 
estate  enjoyed." 

Section  5343  as  above  quoted  and  interpreted  provides  for  the 
rate,  and  that  part  of  Section  5342  which  has  been  quoted  seems 
exactly  to  fit  the  case. 

The  provisions  which  have  been  quoted  clearly  authorize  tiie 
refunder  to  any  grandchildren  whose  estates  have  been  diminished 
or  abridged  by  the  process  above  described  of  the  difference  be- 
tween the  taxes  they  have  paid  and  the  taxes  payable  on  ultimate 
succession.  These  provisions,  however,  do  not  completely  cover 
the  adjustment  which  must  be  made,  because  they  fail  to  provide  a 
method  for  assessing  the  tax  with  respect  to  the  subsequently  aris- 
ing succession.  This,  it  is  believed,  is  provided  for  by  Section  5336 
above  referred  to.  The  following  quotation  may  be  made  from 
that  section: 

"Taxes  upon  the  succession  to  any  estate  or  property,  or 
interest'  therein  limited,  dependent  or  determinable  upon  the 
happening  of  any  contingency  or  future  event,  and  not  vested 
at  the  death  of  the  decedent,  by  reason  of  which  the  actual 
market  value  thereof  cannot  be  ascertained  at  the  time  of 
such  death,  as  provided  in  this  subdivision  of  this  chapter, 
shall  accrue  and  become  due  and  payable  when  the  persons 
or  corporations  then  beneficially  entitled  thereto  shall  come 
into  actual  possession  or  enjoyment  thereof." 

In  connection  with  this  section.  Section  5344  must  be  read.     It 

provides  that 

"EJstates  in  expectancy  which  are  contingent  or  defeasi- 
ble, and  in  which  proceedings  for  the  determination  of  the 
taxes  have  not  been  taken,  or  have  been  held  in  abeyance. 
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shall  be  appraised  at  their  full  undiminished  value,  when  the 
persons  entitled  thereto  shall  come  into  the  beneficial  enjoy- 
ment or  possession  thereof,  without  diminution  for  or  on  ac- 
count of  any  valuation  theretofore  made  oi  the  particular 
estates  for  the  purpose  of  this  subdivision  of  this  chapter, 
upon  which  such  estates  in  expectancy  may  have  been  lim- 
ited." 

In  this  case  the  executory  devise  to  the  unborn  child  or  chil- 
dren when  it  arises,  as  it  will  during  the  lifetime  of  the  parents, 
will  be  a  vested  remainder  after  the  life  estate  or  estates  of  the 
parents.  According  to  both  the  sections  last  above  quoted  it  is 
not  to  be  assessed  for  inheritance  tax  purposes  until  it  comes  into 
actual  possession  or  enjoyment,  at  which  time  it  will  be  valued  as 
an  estate  in  fee  arising  as  of  the  death  of  the  testator,  without  any 
substraction  from  the  value  thereof  of  the  intervening  life  estate 
or  estates.  The  tax  having  been  assessed  in  this  manner,  collec- 
tion should  then  proceed  in  the  ordinary  way  and  the  adjustment 
will  be  complete,  for  the  grandchildren  living  at  the  death  of  the 
testator  will  have  had  their  excess  taxes  refunded  and  the  after- 
bom  child  or  children  will  have  had  his  or  their  taxes  assessed  and 
paid. 

Your  second  question  is  to  be  answered  in  the  affirmative. 
You  do  not  state  the  date  at  which  the  testator  died.  Section 
5334,  G.  C,  as  last  amended  places  grandchildren  in  the  class  enti- 
tled to  an  exemption  of  $3500  each.  Prior  to  that  time  the  section 
was  not  clear.  The  amendment  was  evidently  made  to  clear  up  the 
meaning  of  the  section  and,  in  the  opinion  of  this  department,  re- 
grardless  of  the  date  of  the  testator's  death,  the  amended  section, 
which  must  be  presumed  to  be  declaratory  of  the  intention  of  the 
^reneral  assembly  passing  the  act  of  June  5,  1919,  in  this  particular, 
should  be  applied.  The  proper  exemption  to  each  grandchild  being 
thus  $3500,  it  is  clear  on  the  principles  above  stated  that  such  ex- 
emption should  be  deducted  from  the  value  of  the  vested  estates 
which  are  to  be  presently  appraised  and  taxed. 

Your  third  question  is  also  covered  by  principles  developed  in 
dealing  with  your  first  question,  and  particularly  by  the  case  of 
Gilpin  V.  Williams,  supra.  From  the  form  in  which  your  questions 
are  submitted  it  is  supposed  that  there  is  no  residuary  devise,  and 
that  in  the  event  of  total  failure  of  issue  of  the  two  childless  sons 
there  will  be  intestacy  as  to  the  remainders  after  the  life  estates. 
Hie  doctrine  of  the  case  cited  is  that  these  .reversions  are  vested, 
and  the  fact  of  intestacy  so  operates  as  to  vest  them  in  the  heirs 
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of  the  testator  subject  to  be  divested  pro  tanto  by  the  subsequent 
birth  of  issue  of  either  of  the  sons,  or  wholly  by  the  subsequent 
birth  of  issue  of  both  of  them. 

The  remainders  being  thus  vested,  the  assessment  of  the  tax 
should  not  be  postponed,  but  should  proceed  in  accordance  with 
the  principles  above  outlined. 

Your  fourth  question  presupposes  the  answer  which  has  been 
given  to  your  third  question,  and  inquires  against  whom  the  vested 
remainders  which  have  been  found  to  exist  should  be  taxed.  It 
follows  therefore  that  the  value  of  the  remainders  over  after  the 
life  estates  of  the  two  childless  sons  should  be  divided  among  the 
children  of  the  decedent  and  their  heirs  as  other  real  estate  of 
which  the  decedent  died  intestate,  and  the  share  pf  each  is  to  be 
added  for  inheritance  tax  purposes  not  only  to  the  value  of  other 
intestate  real  estate,  but  also  to  the  value  of  any  other  succes- 
sions passing  to  the  respective  heirs  as  devisees  or  legatees.  This 
follows  from  paragraph  1  of  Section  5331  of  the  General  Code, 
which  provides  that 

"The  words  'estate'  and  'property'  include  everything 
*  *  *  which  passes  to  any  one  person,  *  *  *  from  any  one  per- 
son, whether  by  a  single  succession  or  not." 

The  latter  part  of  your  fourth  question  presents  the  same 
problem  as  that  involved  in  the  second  part  of  your  first  question, 
and  is  to  be  answered  in  the  same  way,  namely : 

In  the  event  of  the  birth  of  a  child  to  one  of  the  sons  of  the 
testator  now  childless,  the  several  heirs  will  be  respectively  enti- 
tled to  a  revision  of  the  determination  of  the  tax  and  to  ref  unders 
accordingly;  when  the  after-born  child,  or  his  heirs  should  he  die 
before  the  termination  of  the  life  estate,  come  into  actual  posses- 
sion and  enjoyment  of  the  remainder  the  inheritance  tax  thereon 
is  to  be  assessed  to  him  or  them  according  to  the  full  undimin- 
ished value  of  such  interest  as  an  estate  in  fee,  without  diminution 
for  the  value  of  the  life  estate. 

In  submitting  your  fifth  question  you  seem  to  assume  that 
the  life  estates  over  given  to  the  consorts  of  the  children  of  the 
decedent  are  contingent.  This  question  is  really  not  free  from 
doubt,  as  there  is  some  authority  which  would  seem  to  justify  the 
conclusion  that  these  intermediate  life  estates  are  vested,  inasmuch 
as  they  depend  upon  no  contingency  whatsoever  save  that  of  sur- 
vival, and  hence  are  in  effect  substantially,  if  not  exactly,  the  same 
as  if  the  phraseology  had  been 
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"To  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C 
in  fee." 

m 

The  point  involved  is  one  of  considerable  nicety,  notwithstanding 
the  seeming  simplicity  of  the  question,  and  there  is  also  authority 
to  the  effect  that  where  the  gift  is  in  form  contingent  it  will  be 
regarded  as  in  law  contingent.  This  theory  accounts  for  the  op- 
posite result  in  the  other  type  of  case  supposed  by  observing  that 
notwithstanding  that  the  actual  enjoyment  of  such  a  supposititious 
intermediate  estate  would  be  contingent  in  fact,  it  is  not  so  in 
form,  so  that  the  principle  laid  down  in  Linton  v.  Laycock,  supra, 
will  make  of  it  a  technical  vested  remainder  for  life ;  but  that  this 
principle  can  not  be  so  applied  when  the  estate  is  contingent  both 
in  form  and  in  fact. 

See  generally — Kales  on  Future  Interests;  1  L.  R.  A., 
434— Note. 

Here  the  expression  of  contingency  in  the  will  itself  is  very 
strong,  the  words  "if*  and  "in  that  event"  both  conditioning  the 
gift.  These  are  words  of  condition  and  not  of  time,  and  the  better 
view  would  seem  to  be  in  accordance  with  the  Commission's  as- 
sumption that  this  is  indeed  a  contingent  remainder. 

It  is  now  to  be  observed  that  the  remainder  is  not  only  con- 
tingent in  amount  but  also  in  person.  In  the  first  place,  the  value 
of  the  estate  as  a  contingent  remainder  for  life  can  not  be  ascer- 
tained until  it  vests.  In  the  second  place,  it  may  never  vest  at  all. 
The  case  is  not  one  in  which  there  is  any  certainty  as  to  the  ulti- 
mate vesting.  Therefore,  on  principles  which  have  been  devel- 
oped in  a  previous  opinion  to  the  Commission,  it  would  seem  that 
the  tax  on  these  contingent  remainders  for  life  does  not  accrue  im- 
mediately and  should  not  now  be  assessed. 

Greater  difficulty  is  encountered  in  dealing  with  the  effect  of 
this  situation  upon  the  appraisement  of  the  vested  interests  of  the 
children.  You  do  not  ask  this  question,  but  it  seems  present  on 
the  facts  and  it  will  be  considered  before  finally  disposing  of  any 
part  of  your  fifth  question.  On  the  one  hand.  Section  5342  would 
seem  to  require  the  estates  of  the  children,  being  now  vested,  to 
be  immediately  taxed  as  vested  remainders  after  the  life  estates 
of  their  respective  parents,  who  are  children  of  the  testator,  with- 
out any  allowance  for  the  contingent  life  estate  in  one-third  of  the 
real  estate  which  is  given  to  their  other  respective  parents.    This 
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also  would  seem  to  be  taxation  at  the  ''highest  possible  rate"  with- 
in the  meaning  of  Section  5343,  for  to  ignore  the  intermediate  life 
estates  to  the  respective  consorts  of  the  children  of  the  testator 
would  eliminate  one  set  of  exemptions  and  thus  enhance  the  value 
of  the  estates  passing  to  the  remaindermen.  The  only  embarrass- 
ment arises  from  the  fact  that  it  might  also  be  contended  that  the 
contingent  remainders  for  life  should  also  be  taxed  immediately 
at  the  highest  possible  rate.  This  requires  an  interpretation  of 
Section  5343,  which  it  is  believed  is  to  be  applied  in  the  way  already 
intimated,  viz.,  by  eliminating  from  consideration  at  the  present 
time  the  contingent  life  estates,  and  taxing  the  remainders  to  the 
children  as  vested  remainders  in  fee  after  the  life  estates  of  their 
other  parents,  subject  to  the  process  above  outlined,  in  the  event 
of  the  survival  of  the  consorts  who  are  entitled  to  the  contingent 
life  estates. 
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The  Village  of  Newcomerstown  v.  The  Consolidated  Gas  Co.  et  al. 

Municipal  Corporations — Gas  Rate  Ordinances — Duration  of  Orig- 
inal Franchise  Indefinite—Subsequent  Ordinance  Fixing  Rate- 
Not  Acc^ted  by  Gas  Company — Section  3983^  General  Code*- 
Schedule  Filed  With  Public  Utilities  Commission — ^Not  an  Ap- 
peal Under  Section  614-44,  General  Code,  When — Rights  and 
Duties  Under  Later  Ordinance — Injunction  Against  Discontinu- 
ance of  Service. 


(No.  1624&— Decided  May  13,  1919.) 

EiTTor  to  the  Court  of  Appeals  of  Tuscarawas  County. 

The  facts  are  stated  in  the  opinion.  ^ 

Mr.  C.  L.  Cronebaugh  and  Mr.  Brooklyn  Bridge,  for  plaintiff 
in  error. 

Mr.  W.  K  Martin,  Mr.  E.  E.  Lindsay  and  Mr.  Timothy. S.  Ho- 
gan,  for  defendants  in  error. 

By  the  Court.  The  vilage  of  Newcomerstown  brought  suit  in 
the  common  pleas  court  of  Tuscarawas  county  seeking  to  enjoin  the 
defendants  from  discontinuing,  or  in  any  way  impairing,  the  serv- 
ice of  the  Gas  Company  to  the  village  and  its  inhabitants. 

The  Gas  Company  claims  the  right  to  discontinue  its  service 
and  withdraw  from  the  village  because  there  is  no  contractual  ob- 
ligation on  its  part  binding  it  to  render  the  service  for  any  definite 
time.  The  court  of  common  pleas  granted  a  permanent  injunction 
in  favor  of  the  village  for  a  period  of  five  years.  The  case  was  tried 
on  appeal  in  the  court  of  api)eals,  judgment  was  rendered  dismiss- 
ing the  petition,  and  this  proceeding  is  brought  to  reverse  the  judg- 
ment of  the  court  of  appeals. 

The  determination  of  the  rights  and  liabilities  of  the  i>arties 
involves  the  consideration  of  four  ordinances  passed  by  the  village 
council  and  the  conduct  of  the  parties  with  reference  to  those  ordi- 
nances. The  dates  of  the  ordinances  in  their  chronological  order  are 
August  5,  1904,  April  18,  1905,  October  4,  1915,  and  July  29,  1918. 
The  ordinance  of  1904  granted  to  the  Gas  Company  a  franchise  to 
use  the  streets  of  the  village  in  the  operation  of  its  gas  plant.  No 
time  for  the  duration  of  the  ordinance  was  fixed  by  its  terms.     It 
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contained  a  provision  that  the  village  would  not  within  a  period  of 
ten  years  after  the  passage  of  the  ordinance  require  the  Gas  Com- 
pany to  sell  its  product  to  consumers  for  less  than  the  rate  specified 
in  the  ordinance.    The  company  accepted  the  ordinance  in  writing, 

installed  its  plant,  began  to  furnish  gas  to  the  inhabitants,  and  has 
continued  to  do  so.  In  the  following  spring,  April,  1905,  the  second 
ordinance  was  passed  by  the  village,  which  modified  the  rate  fixed 
by  the  ordinance  of  1904  and  made  the  modified  rate  effective  for  a 
period  of  ten  years  from  the  date  of  the  second  ordinance. 

The  passage  of  the  first  ordinance  and  its  acceptance  by  the 
company  constituted  a  contract  between  the  parties.  It  was  bind- 
ing upon  the  parties  as  to  the  things  specifically  stated  in  it,  but, 
as  the  duration  of  the  franchise  was  not  fixed  by  the  terms  of  the 
contract,  its  duration  is  indeterminate,  existing  only  so  long  as  the 
parties  mutually  agree  thereto.  East  Ohio  Gas  Co.  v.  City  of  Ak- 
ron, 81  Ohio  St.,  33. 

In  April,  1915,  the  ten-year  period  for  which  the  rates  were 
fixed  expired,  and  the  defendant  company  continued  in  the  oper- 
ation of  its  plant  under  the  ordinance  until  the  4th  of  October,  1915, 
when  the  third  ordinance  was  passed.  This  ordinance  contained  a 
grant  to  the  company  of  the  right  to  use  the  streets  of  the  village 
for  ten  years  from  its  passage,  and  also  contained  a  provision  fixing 
certain  rates  for  gas  which  should  not  be  decreased  for  a  period  of 
five  years.  It  contained,  by  Section  9,  the  provision  that  "Said 
company  shall,  within  thirty  (30)  days  after  the  passage  of  this 
ordinance  file  with  the  clerk  of  said  village  its  written  acceptance 
of  the  terms  and  provisions  of  this  ordinance  together  with  all  the 
conditions  and  privileges  therein  contained." 

This  ordinance  was  never  accepted  in  writing  by  the  company, 
but  it  is  contended  that  inasmuch  as  the  company  continued  to 
operate  its  plant  and  furnish  gas  it  is  bound  to  continue.  The  com- 
pany filed  a  schedule  of  rates  with  the  Public  Utilities  Commission 
and  service  was  continued  by  it  at  the  new  rates  until  the  fourth 
ordinance  was  passed  in  1918.  But  by  the  provisions  of  the  fourth 
ordinance,  passed  in  July,  1918,  a  rate  was  fixed  which  any  x)er- 
son  or  company  might  charge  to  the  village  or  the  inhabitants  or 
the  consumers,  that  rate  being  47  cents  per  thousand.  After  this 
ordinance  was  passed  the  company  again  filed  a  schedule  of  rates 
fixing  the  same  rates  the  ordinance  fixed. 

It  will  be  observed  that  the  ordinance  of  October,  1915,  pro- 
vided for  the  written  acceptance  of  its  terms  and  provisions,  to- 
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gether  with  all  the  conditions  and  privileges  therein  contained, 
within  thirty  days  after  the  passage  of  the  ordinance.  No  such  ac- 
ceptance was  ever  made  by  the  company. 

By  the  provisions  of  Section  3983,  General  Code,  an  ordinance 
fixing  a  rate  for  not  exceeding  ten  years  must  be  accepted  in  writ- 
ing in  order  to  constitute  a  binding  contract.  This  ordinance  con- 
tained the  express  provision  that  it  should  be  accepted  within  30 
days,  with  all  its  terms  and  provisions,  in  writing.  Therefore,  there 
was  no  contract  on  the  part  of  the  company  to  furnish  gas  at  the 
rate  specified,  and  as  the  franchise  in  the  streets  was  granted  on 
the  condition  of  the  acceptance  of  all  the  terms  it  cannot  be  said 
that  there  was  a  valid  contract  for  a  new  franchise. 

Under  these  circumstances  it  must  be  said  that  under  the  rule 
laid  down  in  Gas  Co.  v.  Akron,  supra,  the  parties  were  operating 
under  the  original  franchise,  whose  duration  was  not  fixed,  but  was 
indeterminate,  existing  only  so  long  as  the  parties  mutually  agreed 
thereto. 

It  is  contended  on  the  part  of  the  village  that  the  ordinance 
of  October,  1915,  repealed  by  implication  the  ordinances  of  1904 
and  1905,  but,  as  we  have  seen,  the  ordinance  of  1915,  by  its  express 
terms  was  precluded  from  taking  effect  except  on  the  condition 
named ;  and,  therefore,  there  could  be  no  repeal  by  implication  un- 
less the  conditions  named  in  the  ordinance  of  1915  were  complied 
with,  which  it  is  conceded  was  not  done. 

It  is  also  contended  that  the  filing  of  the  schedule  of  rates  with 
the  commission  amounted  to  an  appeal  under  Section  614-44  Gen- 
eral Code.  No  such  complaint  as  contemplated  by  that  section  was 
filed.  None  of  the  steps  looking  to  an  appeal  was  taken  and  no  ac- 
tion with  reference  to  it  was  had  before  the  commission.  The 
filing  of  the  schedule,  so  far  as  appears,  was  done  by  the  com- 
pany on  the  theory  that  as  it  had  no  contractual  relations  with  the 
village,  and  had  not  accepted  any  of  the  proposals  made  to  it  by 
the  village,  it  was  its  duty  to  file  a  schedule  of  rates  which  it  would 
charge  as  long  as  it  should  exercise  its  indeterminate  privilege, 
which  would  exist  as  long  as  the  parties  mutually  agrees  thereto. 

The  ordinance  of  1918  was  merely  a  regulatory  ordinance  fix- 
ing the  rate  which  any  company  could  charge,  and  was  clearly  with- 
in the  power  of  the  municipality  under  Section  3982,  General  Code. 
Therefore,  the  company  was  bound  to  accept  that  rate  as  long  as  it 
remained  in  the  village. 

It  follows  from  what  we  have  said  that  there  is  no  binding  con- 
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tract  between  the  village  and  the  company  for  any  determined  pe-* 
riod,  and  either  party  is  at  liberty  at  any  time  to  terminate  the  con* 
tract. 

The  judgment  of  the  court  of  appeals  will  be  affirmed. 

Judgment  affirmed. 

Jones,  Matthias,  Donahue  and  Robinson,  JJ.,  concur. 
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NEW  CORPORATIONS. 

The  Reed  Oil  A  Gas  Co.,  Attica; 
$2,000.  A.  E.  Michener,  F.  E.  Mich- 
ener,  G.  H.  Michener,  J.  E.  Deetz,  F. 
J.  Quirk. 

The  Felton  For  Flowers  Co.,  Cleve- 
land; $250,000.  D.  R.  Wilkin.  Q.  H. 
Findley,  J.  H.  Schultz,  C.  A.  Alexan- 
der, I.  M.  McDonough. 

The  Tuscarawas  Publishing:  Co., 
Dover;  $90,000.  A.  A.  Hoopingamer, 
R.  N.  Wilkins,  W.  A.  Koms,  A.  J. 
Krantz,  Ed.  Schoelles. 

The  Momenee-Wild  Co.,  Lima;  $50,- 
000,  (machinery.)  A.  J.  Wild,  P.  L. 
Wild,  E.  J.  Momenee,  Louise  Mo- 
menee,  F.  M.  Iske. 

The  Etan  Improvement  Co.,  Cleve- 
land; $25,000.  S.  N.  Weitz,  I.  M. 
Ross,  H.  Pott,  M.  J.  Grossman,  F.  B. 
Fishman. 

The  Realty  Collection  Co.,  Akron; 
$10,000.  H.  M.  Eaton,  J.  L.  Smith,  D. 
Heighberger,  L.  P.  Whitaker,  R.  F. 
Hamlin. 

The  Peerless  Sanitary  Doughnut 
Co.,  Sandusky;  $10,000.  C.  Bell,  J.  H. 
Swogger,  J.  R.  Linthicum,  A.  Par- 
men,  J.  L.  Dorman. 

The  Kent  Co.,  Kent;  $50,000,  (res- 
taurant.) D.  M.  Mason,  W.  A.  Cluff, 
P.  B.  Hall,  W.  W.  Reed,  O.  C.  Clem- 
ent. 

The  Farmers'  Home  Oil  &  Gas  Co., 
Martins  Ferry;  $10,000.  F.  Steiniger, 
H.  Cannon,  S.  Goff,  W.  A.  Steel,  M. 
E.  Goff. 

The  Johnson-Doppler  Lumber  Co., 
Cincinnati;  $10,000.  E.  F.  Peters.  M. 
Banks.  W.  C.  Schuh,  M.  Tracy,  S.  B. 
Pollard. 

The  Industrial  Provision  Store  Co., 
Carey;  $12,000.  G.  F.  McGown,  P.  J. 
Pahl,  J.  Stoody,  W.  G.  Hagley,  T. 
Noon. 

The  United  State  Automotive  Prod- 
ucts Co.,  Cleveland;  $5000.  A.  J. 
Pejsa,  A.  E.  Rogers,  H.  L.  Deibel,  L. 
M.  Sewell,  G.  M.  Taylor. 

The  Pyramid  Rubber  Specialty  Co., 
Ravenna;  $25,000.  R.  C.  Raw,  T. 
Hodfre.  L.  M.  Brent,  R.  L.  Pardee,  D. 
W.  Harter. 

The  Aull  Investment  Co.,  Dayton; 
$1000.  C.  M.  McGlaughlin,  F.  S.  Aull, 
£.  A.  Deem,  O.  Blau,  L.  L.  Cecil. 


The  Barberton  Pure  Milk  Co.,  Bar- 
berton;  $25,000.  W.  N.  McMillen, 
Mary  E.  McMillen,  A.  R.  Henry,  Mar- 
tha M.  Henry,  W.  T.  Henry. 

The  Illinois  Oldsmobile  Co.,  Cleve- 
land; $1000.  W.  K.  Gardner,  H.  H. 
Gorman,  L.  M.  Kelty,  M.  L.  Esch,  I. 
Esch. 

The  Service  Securities  Co.,  Colum- 
bus; $5000.  C.  R.  Cox,  E.  C.  Houk, 
F.  G.  Cox,  M.  Kochensparger,  B.  G. 
Mathena. 

The  St.  Clair-105th  Theater  Co., 
aeveland;  $15,000.  G.  Abbott,  T.  H. 
Jones,  L.  Nichols,  J.  P.  Wood,  W.  T. 
Kinder. 

The  Silent  Gear  Co.,  Cleveland; 
$10,000.  J.  A.  Elden,  W.  Packard,  W. 
R.  Davis,  E.  R.  Reese,  F.  Slosberg. 

The  Hughes  Granite  &  Quarry  Ck>.. 
Clyde;  $13,000.  W.  E.  Hughes,  O.  S. 
Brumbach,  F.  W.  Hall,  J.  Marck,  E. 
Swanson. 

The  Vapo  Stove  Co.,  Lima;  $500,- 
000.  F.  B.  Williams,  E.  D.  Welch,  W. 
Meyers,  H.  C.  Graham,  F.  H.  Schulen- 
berg. 

The  Dunham  Associates  Co.,  Cleve- 
land; $10,000.  H.  H.  Burton.  J.  J. 
Laughlin,  Jr.,  T.  H.  Westlake,  F.  Mor- 
ton, J.  Keenan. 

The  Capital  Finance  &  Building 
Co.,  Cleveland;  $5000.  R.  W.  San- 
bom,  G.  F.  Buck,  W.  H.  Longstreth, 
K.  A.  Nesbitt,  V.  P.  Berghan. 

The  Inland  Coal  &  Dock  Co.,  Cleve- 
land; $600,000.  C.  F.  Taplan,  E.  L. 
Parkin.  C.  N.  Fiscus,  A.  B.  Sutton,  B. 
T.  Duffey. 

The  American  Transport  Co.,  Cleve- 
land; $10,000.  R.  Rothman,  J.  A.  €re- 
lonese,  J.  C.  Alonzo,  W.  Bernstein,  A. 

D.  Benden. 

The  Parker  Pattern  Works  Co., 
Springfield;   $25,000.     W.   T.  Parker. 

E.  D.   Parker,  E.   A.   Parker,   I.   A. 
Parker,  E.  Parker. 

The  Chumgold  Sales  Co.,  Cincin- 
nati; $5,000.  H.  N.  Ragland,  H.  J. 
Rohan,  G.  Serey,  J.  Berger,  W.  D. 
Murphy. 

The  Kings  Creek  Farmers'  Ex- 
change Co.,  Kings  Creek;  $20,000.  F. 
Petty,  W.  L.  Morgan,  E.  Southm,  C. 
L.  North.  W.  A.  McDanile,  H.  O. 
Shafer.  H.  T.  Swisher,  F.  W.  Bishop. 
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The  Ashtabula  Guaranteed  Mort- 
gage Co.,  Ashtabula;  $100,000.  A.  H. 
Reed,  H.  K.  Brainard,  J.  E.  Creamer, 
J.  M.  McClure,  J.  W.  McKay. 

The  Fuldae  Coal  Co.,  Akron;  $10,- 
000.  D.  A.  Elkins,  A.  C.  Fulmcr,  C. 
Robey,  D.  Clyde  Wilson,  H.  B.  Har- 
ris. 

The  F.  A  L.  Building  Co.,  Cleve- 
land; $10,000.  N.  G.  Fleishman,  G. 
Janowitz«  M.  Falk,  H.  Feierstein,  G. 
Goldsmith. 

The  Pifer  Electric  Repair  &  Manu- 
facturing Co.,  Cleveland;  $35,000.  A. 
A.  Pifer,  H.  Clark,  A.  M.  Barnard,  C. 
T.  Kirkbride,  D.  M.  Zimmerman. 

The  Emory  Farmers  Grain  Co., 
Emory;  $35,000.  R.  Howell,  H.  M. 
Otstot,  L.  A.  Petre,  E.  DriscoU,  K.  S. 
Pyles,  G.  W.  Parish,  Sr.,  W.  J.  Gram. 

The  Unions'  Store  Co.,  Toledo;  $10,- 
000.  R.  J.  Bighn,  R.  J.  Eeefe,  E. 
Leonard.  H.  Moore,  J.  Widener. 

The  Kux  Bros.  Co.,  Cleveland; 
$150,000.  M.  Kux,  L.  Kux,  H.  La- 
ronge,  J.  Engel.  David  Klein. 

The  Pohl- Walk-Over  Shoe  Co.,  Cin- 
cinnati; $40,000.  H.  W.  Pohl,  W.  A. 
Pohl,  C.  Hardebeck,  L.  B.  Pohl,  G.  Von 
Hagel. 

The  Perkins  Structural  Steel  Co.. 
Wooster;  $200,000.  J.  S.  Perkins,  W. 
L.  Perkins,  E.  H.  Perkins,  F.  M.  Per- 
kins, H.  M.  Perkins. 

The  West  Ninth- Frankfort  Realty 
Co.,  Cleveland;  $10,000.  A.  B.  Cur- 
tiss,  C.  M.  White,  N.  J.  Brewer,  L.  N. 
McShane.  A.  C.  Cleveland. 

The  Stillwater  Realty  Co.,  Dayton; 
$10,000.  J.  E.  Cusick,  J.  B.  Rausch, 
J.  P.  Ries,  W.  J.  Steffen,  H.  A. 
Georgi. 

The  Wyandot  Burial  Vault  Co.. 
Upper  Sandusky;  $250,000.  F.  L. 
Whartenby.  C.  C.  Whartenby,  J.  L. 
Homer,  E.  F.  Stephan,  W.  S.  Pittman. 

The  Mid- West  Tool  &  Engineering 
Co.,  Hamilton;  $50,000.  C.  Cammer- 
er,  A.  W.  Schulman,  A.  T.  Engdahl, 
O.  A.  Koogler,  D.  M.  Boude. 

The  Arcanum  Printing  &  Publish- 
ing   Co.,    Arcanum;    $25000.      R.    B 
Harris,  L.  L.   McLean;  G.  T.  Riegle, 
L.  L.  Miller,  J.  A.  Smith. 

The  Dayton  Auto  Tire  &  Accessory 
Co.,  Dayton;  $10,000.  E.  Lewis,  C. 
Thormpn,  L.  Thorman,  C.  B.  Lewis.. 
M.  B.  Watson. 

The  Kolp-Greer  Realty  Sales  Co., 
Canton;  $50,000.  C.  A.  Kolp,  C.  S. 
Grepr,  A.  H.  Snively,  P.  D.  Slyne,  R. 
C.  Greer. 


The  Alcon  Engineering  Co.,  Colum- 
bus; $25,000.  W.  H.  Lilly,  T.  N. 
Brown,  R.  L.  Nayer,  B.  M.  Gordon. 
M.  T.  Brinker. 

The  Duckworth  Democratic  Club 
Home  Co.,  Cincinnati;  $20,000.  W.  A. 
Julian,  T.  J.  Noctor,  A.  G.  Allen,  J. 
M.  Rice,  E.  M.  Hurley. 

The  Dick  Co.,  Toledo;  $15,000, 
(Clothing  store.)  W.  Warmcastle,  F. 
Lynch,  C.  L.  Andrews,  S.  L.  Geleerd, 
J.  Geleerd. 

The  Bauschke  Machinery  Co., 
Cleveland;  $25,000.  B.  A.  Gage,  F. 
R.  Marvin,  W.  J.  Dawley,  O.  L  Shaw, 
R.  A.  Basher. 

The  Toledo  Coldmaker  Co.,  Toledo; 
$5,000,000,  (refrigeration.)  R.  D. 
McCree,  F.  L.  Mumford,  A.  P.  Ander- 
son, L.  W.  Storey,  A.  J.  Husted. 

The  John  Spencer  Investment  Co., 
Toledo;  $10,000.  B.  S.  Oechsler,  E. 
M.  Bushman,  H.  L.  Christopher,  C.  S. 
Northrup,  O.  J.  Smith. 

The  Wycoalin  Club  Co.,  Massillon; 
$60,000.  F.  W.  Siffert,  H.  F.  Rider, 
C.  W.  Stuart,  B.  W.  Groff,  H.  W. 
Wales. 

The  Central  Co-operative  Co.,  Ash- 
tabula; $10,000.  A.  L.  Johnson,  C.  E. 
Wallin,  A.  Nelson,  C.  O.  Gundmund- 
son,  O.  W.  Arvidson,  N.  A.  Anderson, 
L.  B.  DelaMotte. 

The  Auto-Motive  Supply  Co.,  $24,- 
000;  Sciotoville.  E.  Eakins,  E.  D. 
Eakins,  J.  W.  Hitchens,  F.  J.  Hutch- 
ens,  C.  A.  Sennett,  E.  E.  Sennett. 

The  F.  Wilking  Sons  Co.,  Zanes- 
ville;  $170,000,  (store  and  garage.)  G. 
H.  Wilking,  G.  M.  Hutchison,  E.  P. 
Wilking,  D.  E.  Wilking,  J.  B.  Welty. 

The  Bedford  Chair  Co.,  Bedford; 
$15,000.  E.  E.  McCloud,  S.  B.  Fitz- 
simmons,  M.  A.  Grady,  G.  S.  Browne, 
H.  J.  Bovard. 

The  Capital  Lift  &  Manufacturing 
Co.,  Columbus;  $25,000.  F.  M.  Tay- 
lor, W.  R.  Edmister,  J.  C.  Nailor,  H. 
Franz,  M.  Brady. 

The  DeBois  Soap  Co.,  Cincinatni; 
$10,000.  T.  V.  DeBois,  H.  S.  Mcln- 
tyre,  M.  W.  Mclntyre,  C.  H.  Hewitt, 
H.  F.  Delaner. 

The  Clarksville  Farmers'  Exchange 
Co.,  Clarksville;  $40,000.  N.  A.  Gil- 
bert, F.  Bevan,  W.  D.  Branstrator,  E. 
B.  Murrell,  C.  D.  Baumann. 

The  I.  0.  0.  F.  Building  Associa- 
tion Co.,  Fremont,  $40,000.  I.  D.  Fos- 
ter, L.  C.  Niokloy,  P.  McDonald,  L. 
W.  Croft,  G.  B.  Smith,  E.  R.  Deemer, 
J.  R.  Cole. 
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The  American  Metal  Art  Co.,  Day- 
ton; 110,000.  H.  L.  Perrine,  F.  J. 
Holtmeier,  E.  O.  Keck,  J.  J.  Flint,  J. 
H.   Speck. 

The  Whitacre  Engineering  Co., 
Waynesburg;  ?10,000.  J.  J.  Whit- 
acre, J.  B.  Whitacre,  A.  C.  Estep,  A. 
S.  Brewer,  G.  P.  Authes. 

The  Eley  Motor  Co.,  Cleveland; 
$25,000.  J.  S.  M.  Eley,  W.  L.  Cock- 
ins,  W.  F.  Hurt,  E.  T.  Armesy,  B.  A. 
Kittinger. 

The  Park  Estates  Co.,  Cleveland; 
$15,000.  J.  A.  Schmitt,  W.  H.  Sea- 
^rave.  R.  E.  Roehm,  M.  A.  Maroni, 
N.  I.  Young. 

The  Advance  Bronze  &  Aluminum 
Foundry  Co.,  Cleveland;  $10,000.  W. 
IC  Gardn'^r,  L.  M.  Kelty,  H.  H.  Gor- 
man, M.  L.  Esch,  I.  Esch. 

The  J.  W.  &  W.  J.  Dusenbury 
Amusement  Co.,  Columbus;  $100,000. 
J.  W.  Dusenbury,  W.  J.  Dusenbury,  J. 
S.  Walters,  J.  F.  Luft,  W.  S.  Pletcher. 

The  Black  Run  Coal  Co.,  Cleve- 
land: $200,000.  A.  E.  Thayer,  Jr., 
K.  Brown.  L.  S.  Sobel,  E.  Zalud,  E. 
B.  Comyns. 

The  American  Products  Co.,  Cin- 
cinnati; $1000.  C.  Mills.  H.  L.  Mills, 
K.  B.  Mills,  A.  Mills,  E.  J.  Mills. 

The  Gordon-Winter  Co.,  Toledo; 
$10,000.  S.  S.  Gordon,  A.  V.  Winter, 
H.  0.  Wilson,  F.  G.  Thomson,  R.  Hol- 
land. - 

The  American     Index     Co.,  Cleve- 
land;  $15,000.     L.  W.   Peirce,  C.  W. 
Kliason.  M.  E.  Bescherner,  H.  Cisley,' 
R.  C.  Taylor. 

The  Cincinnati  Sulphur  Co.,  Cin- 
cinnati; ^10.000.  J.  DelFavero,  F.  S. 
Barorip.  P.  C  Pusateri,  C.  Ginocchio, 
S.  Tamburella. 

The  M.  &  I.  Tire  and  Auto  Supply 
Co..  Akron;  $10,000.  J.  Mirman,  Mary 
Mirman.  I.  Abramson,  p.  M.  Smith, 
J.  M.  Cunningham. 

The  Ohio  Farm  Products  Co.,  Co- 
lumbus; $100,000.  H.  C.  Park.  H. 
KauffT^an.  F..  N.  Huggins,  H.  C.  Gar- 
ber.  W.  H.  Bone. 

The  Whitmpr  Roller  Bearing  Co., 
$50-000.  A.  E.  McCuskpy.  A.  K. 
Whitmer.  E.  L.  Formet,  R.  Borne,  C. 
A.  Fishpr. 

The  Anelesey  Homes  Co.,  T^ke- 
wood,  Cuyahoera  Co..  $75,000.  D.  B. 
leon,  F.  Menard,  J.  C.  Dickey,  M.  S. 
Remol,  J.  C.  Greene. 

The  Earl  J.  Shobe  Co.,  Cleveland, 
$20,000.     (Real  Estate.)     E.  J.  Shobe, 


M.  C.  White,  W.  E.  O'Connor,  E  .W. 
Bendfelt,  E.  G.  Guthery. 

The  Cleveland-Akron  Bus  Co., 
Cleveland,  $400,000.  H.  M.  Moore, 
R.  W.  Sanborn,  C.  T.  Rich,  C.  T.  Mc- 
Connell,  H.  F.  Pattie. 

The  Dickenson  Trolley  Guard  Man- 
ufacturing Co.,  Akron,  $10,000.  R.  C. 
Dickenson,  J.  F.  Patterson,  W.  E. 
Winston,  J.  M.  Butler,  E.  Dickenson. 

The  Ashland  Toy  and  Novelty  Co., 
Ashland,  $30,000.  C.  O.  Roberts,  W. 
M.  Roberts,  M.  A.  Roberts,  C.  C. 
Sherick,  R.  P.  Haynes. 

The  Restaurant  Equipment  Co., 
Cleveland,  $30,000.  W.  H.  Frick,  F. 
J.  Stoner,  P.  L.  A.  Lieghley,  F.  M. 
Snyder,  A.  H.  Heady. 

The  Gartland.  Haswell,  Rentschler 
Foundry  Co.,  Dayton.  $500.  R.  K. 
Landis.  A.  K.  Meek,  S.  S.  Markham, 
S.  O.'Neall,  C.  V.  Jacobs. 

The  Cleveland  Petroleum  Co., 
Cleveland,  $150,000.  W.  K.  Gardner, 
H.  H.  Horman,  L.  M.  Kelty,  M.  L. 
Esch.  I.  H.  Esch. 

The  Miners'  Co-ooerative  Co..  Har- 
risyille,  $10,000.  C.  Purdv,  J.  D. 
Bowen.  S.  C.  Benson,  J.  K.  Farrell, 
W.  T.  Hup'hps. 

The  Delnhos  Fraternal  Home  Co., 
Delnhos,  $15,000.  P.  L.  Jauman.  W. 
L.  Irich,  A.  T.  Shenk,  M.  B.  Linde- 
mann,  C   C.  Ford. 

The  Mort^^acre  Finance  Co..  Clpve- 
land.  $100,000.  C.  F.  Cox,  J  N.  Fol- 
denaner  Ti.  B.  Brubakpr,  L.  S.  Green, 
W.  H.  Rider. 

Increases 

The  Hercules  Clothine  Co.,  Zanes- 
ville;  $100,000  to  $150000. 

The  Ortman  Motor  Co.,  Washinerton 
C.  H.;  $100,000  to  $^00,000. 

The  Union  Gas  &  Fuel  Co.,  Youngs- 
town;  $150,000  to  $300,000. 

The  Celina  Furniture  Co.,  Celina; 
$20,000  to  $30,000. 

The  Western  Foundry  &  Manufac- 
turing Co.,  Springfield;  $10,000  to 
$30,000. 

The  Alliance  Masonic  Temple  Co., 
Alliance:  $35,000  to  $125,000- 

The  City  Plumbing  Co.,  Cleveland; 
$10  000  to  $20,000 

The  Columbus  Drv  Goods  Co.,  Co- 
lumbus; $120,000  to  $204,000. 

The  Atlantic  Foundry  Co.,  Akron; 
$500,000  to  $1,000,000. 

The  Predmore-Henrv  Motor  Co., 
Akron;  $30,000  to  $150,000. 

The  Van  Wert  Home  Telephone  Co., 
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Van  Wert;  ?100,000  to  ?200,000. 

The  Euclid-Forty-Sixth  St.  Market 
Co.,  Cleveland;  $210,000  to  $310,000. 

The  Ross  Manufacturing:  Co.,  Cleve- 
land; $10,000  to  $50,000. 

The  Dodd  Co.,  Cleveland;  $50,000 
to  $75,000. 

The  Cincinnati  Automobile  Club 
Garage  Co.,  Cincinnati;  $10,000  to  $1,- 
000,000.  , 

The  Akron  Varnish  Co.,  Akron; 
$215,500  to  $500,000. 

The  American  Waterproofing  Co., 
Cincinnati;  $10,000  to  $25,000. 

The  Sanitary  Cup  &  Service  Co.: 
Cincinnati;  $40,000  to  $100,000. 

The  R.  A.  Click  &  Son  Co.,  Colum- 
bus; $10,000  to  $20,000. 

The  Akron  Rye  Bread  Co.,  Akron; 
$5000  to  $44,000. 

The  Gilt  Edge  Building  &  Savings 
Co.,  Cincinnati;  $1,000,000  to  $2,000,- 
000. 

The  Columbus  Combined  Casket  & 
Vault  Co.,  Columbus;  $100,000  to 
$250,000. 

The  Upson  Nut  Co.,  Cleveland; 
$5,000,000  to  $25,000,000. 

The  Buntell-Roth  Co.,  Dayton;  $60,- 
000  to  $100,000. 

The  Dayton  Pump  &  Manufacturing 
Co.,  Dayton;  $1,000,000  to  $1,800,000. 

The  Co-operative  Building  Co., 
Lima;  $100,000  to  $300,000. 

The  International  Texas  Oil  Co., 
Cleveland;  $300,000  to  $700,000. 

The  Iron  City  Building  &  Loan  Co., 
Ironton:  $500,000  to  $1,000,000. 

The  Kempton  Coal  Co.,  Cleveland; 
$25,000  to  $50,000. 

The  Grismer  Oil  &  Gas  Co.,  Cleve- 
land; $20,000  to  $200,000. 

The  Rotary  Tire  &  Rubber  Co.,  Co- 
lumbus; $400,000  to  $1,000,000. 

The  Mohawk  Piston  Ring  Co., 
Cleveland,  $50,000.  Harry  Decklen, 
P.  Grodner,  M.  P.  Hoover,  G.  C.  Wol- 
in,  E.  G.  Brooks. 

The  Columbus  Tractor  &  Imple- 
ment Club  Co.,  Columbus,  $500.  W. 
A.  Hood,  W.  J.  Longbom,  J.  H.  Choq- 
will,  C.  C.  Gross,  G.  G.  Thornburg. 

The  Oakley  Machine  Tool  Co.,  Cin- 
cinnati, $110,000  to  $250,000. 

The  Delta  U.  Chapter  House  Co., 
Cleveland,  $10,000  to  $25,000. 

The  Meyer  Auto  Repair  Co.,  To- 
ledo, $2,000  to  $10,000. 

The  American  Printing  Ink,  Co., 
Cincinnati,    $25,000    to    $100,000. 

The  Rich  Pump  Co.,  Cincinnati, 
$50,000  to  $150,000. 


The  Giese  Brothers  Co.,  Toledo, 
$60,000    to    $75,000. 

The  M.  J.  Connelly  Co.,  Cincinnati, 
$10,000  to  $50,000. 

The  Security  &  Bond  Deposit  Co., 
Toledo,   $10,000   to   $300,000. 

The  Rich-Sampliner  Co.,,  Cleve- 
land, $500,000  to  $1,000,000. 

The  Popular  Loan  &  Building  Co., 
Cincinnati,    $1,000,000    to    $3,000,000. 

The  Kosse,  Shoe  &  Schleyer  Co., 
Cincinnati,  $100,000  to  $500,000. 

The  publishers  Autocaster  Service 
Co.,  Cleveland,  $10,000  to  $500,000. 

The  Lake  Shore  Banking  and  Trust 
Co.,  Cleveland,  $600,000  to  $1,000,000. 

The  Owen  China  Co.,  Minerva, 
$125,000  to  $300,000. 

The  Title  Guaranutee  &  Trust  Co., 
Cincinnati,   $300,000  to  $500,000. 

The  Gardner-Bryan  Co.,  Cleveland, 
$100,000  to  $150,000. 

The  Heam-Fithian  Co.,  Youngs- 
town,  $200,000  to  $300,000. 

The  Hearth-Fithian  Co.,  Young-s- 
town,  $300,000  to  $700,000. 

The  C.  F.  Narwold  Co.,  Canton, 
$250,000  too  $350,000. 

The  Anchor  Rubber  Co.,  Barberton, 
$50,000  to  $250,000. 

The  Western  Reserve  Farm  Agen- 
cy Co.,  Warren,  $10,000  to  $300,000. 

The  Cleveland  Milling  Co.,  Cleve- 
land, $300,000  to  $450,000. 

The  Warren  Home  Development 
Co.,  Warren,  $50,000  to  $100,000. 

The  Cleveland  Cut  Flower  Co., 
Cleveland,  $10,000  to  $250,000. 

The  Galion  Constructiqn  Co.,  Gal- 
ion,  $25,000  to  $50,000. 

The  Power  Manufacturing  Co., 
Marion,  $150,000  to  $225,000. 

The  Ma3mard  Coal  Co.,  Columbus, 
$2,300,000  to  $3,000,000. 

The  Cleveland  Washing  Machine 
Co.,  Cleveland,  $10,000  to  $20,000. 

The  Automatic  Signal  and  Sign  Co., 
Canton,  $25,000  to  $100,000. 


The  Celina  Furniture  Co.,  Celina; 
$25  000  to  $20,000. 

The  Superior  Iron  &  Manufacturing 
Co.,  Wauseon;  $100,000  to  $5000. 

The  Damascus  Brake  Beam  Co., 
Cleveland,  $750,000  to  $600,000. 

The  Cleveland  Line  &  Transport 
Co.,  Cleveland,  $150,000  to  $10,000. 

The  Federal  Manufacturing  Co., 
Columbus,  $115,000  to  $100,000. 

The  Master  Builders  Co.,  Cleveland, 
$175,000  to  $150,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2023— In  the  Matter  of  the  Application  of  The  Ohio  Service 
Company  for  Authority  to  Issue  its  Promissory  Notes  in  the 
Amount  of  $10,553.82.    Prayer  Granted. 


(Dated  June  20,  1920) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard,  and  was  heard  upon  the  application  of 
The  Ohio  Service  Company,  (a  corporation,  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of  Ohio  and, 
among  other  things,  engaged  in  operating  an  electric  street  rail- 
way system  in  the  City  of  Cambridge,  Ohio),  asking  such  consent 
and  authority  of  this  Commission  as  may  be  necessary  to  enable 
it  to  make  and  enter  into  an  agreement,  establishing  a  car  trust, 
with  The  J.  G.  Brill  Company  of  Philadelphia,  Pennsylvania,  the 
execution  of  the  lease,  or  leases,  thereunder,  and  the  issue  of  ap- 
plicant's promissory  notes,  without  interest,  of  the  total  principal 
sum  of  $10,553.82,  maturing  in  thirty-six  monthly  amounts,  as 
evidence  of  applicant's  indebtedness  for  the  deferred  payments  of 
the  consideration  ($13,728.82)  for  two  Double  End,  Safety  Cars, 
the  present  use  and  ultimate  ownership  of  which  will  bd  secured  to 
applicant  by  the  conditional  purchase  provided  by  said  agreement : 

And  it  appearing  that  the  making  of  said  agreement,  the  ex- 
ecution of  said  lease,  or  leases,  and  the  issue  of  said  notes  are  rea- 
sonably required  and  necessary  for  the  acquisition  of  additional 
rolling  stock  equipment,  to  be  used  and  useful  for  the  prosecution 
of  applicant's  corporate  purposes,  and  the  extension  and  improve- 
ment of  its  facilities,  the  Commission  is  satisfied  that  its  consent 
and  authority  therefor  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Ohio  Service  Company  be,  and  hereby 
it  is  authorized  to  make  and  enter  into  an  agreement  and  lease,  by 
and  with  The  J.  G.  Brill  Company,  substantially  in  the  form  of  the 
copy  of  a  proposed  agreement  filed  herein  this  twenty-eighth  day 
of  June,  1920,  (which  hereby  is  made  a  part  of  this  order  by  refer- 
ence) ,  securing  for  the  present  use  and  ultimate  ownership  of  the 
applicant  two  (2)  Double  End,  Safety  Motor  Cars  of  the  total  cost 
of  $18,728.82,  and  to  issue  the  evidences  of  indebted^iess,  denom- 
inated lease  warrants,  dr  notes,  of  the  total  principal  sum  of  ten 
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thousand,  five  hundred  and  fifty-three  dollars  and  eighty-two  cents 
($10,553.82)  provided  for  therein.    It  is  further 

Ordered,  That  said  notes  shall  be  of  the  principal  sum  set 
forth  in  said  agreement,  maturing  monthly  for  thirty-six  months  in 
the  order  and  amounts  prescribed  by  said  contract.    It  is  further 

Ordered,  That  said  notes  shall  be  issued  only  as  evidence  of 
applicant's  indebtedness  to  be  incurred  in  connection  with  the  ac- 
quisition, under  said  conditional  purchase  plan,  of  said  equipment. 
It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  execution  of  said  agreement  and  lease,  the  issuing 
of  said  notes,  the  receipt  of  said  cars  and,  hereafter  and  when  and 
as  the  terms  and  conditions  of  said  agreement  have  been  fully 
complied  with,  the  acquisition  of  the  title  to  said  equipment. 

Advanced  Utility  Rate  Proceeding  No.  14 — In  the  Matter  of  the 
Increase  of  Rates  for  Electric  Current  bv  The  Alliance  Gas 
and  Power  Company. 


(Dated  June  25,  1920) 

This  day  this  matter  came  on  for  consideration  upon  the  pe- 
tition to  The  Alliance  Gas  and  Power  Company  for  an  order  of 
this  Commission  prescribing  a  less  time  as  to  notice  and  authoriz- 
ing the  publication  of  a  notice  of  increase  in  its  rates  for  electric 
energy  for  power  service  for  one  week,  instead  of  three  consecutive 
weeks,  as  in  Section  614-20  (General  Code  of  Ohio)  provided: 

And  it  appearing  that  the  electric  power  rates  of  said  com- 
pany are  based  upon  the  price  of  coal  used ;  that  increases  necessi- 
tate by  reason  of  increases  in  the  price  of  the  coal  so  used  are 
well  understood  by  the  consumers  using  such  service,  and  that 
such  increases  do  not  yield  the  applicant  a  greater  net  income 
for  each  unit  of  applicant's  said  service ;  that  the  price  of  coal  used 
for  said  purposes  fluctuates  from  month  to  month,  requiring  fre- 
quent filing  of  new  schedules,  and  that  the  publication  of  notice 
of  the  filing  of  such  schedules,  as  provided  by  said  Section  614-20 
(G.  C.  of  O.)  for  three  consecutive  weeks  will  entail  unnecessary 
expense  and  labor,  the  Commission  is  satisfied  that  the  publication 
of  notices  of  such  increases  in  said  rates  of  said  company  for  one 
week  will  give  suflicient  notice  thereof  to  applicant's  patrons.  It 
is,  therefore, 

Ordered,  That  The  Alliance  Gas  and  Power  Company,  be,  and 
hereby  it  is  authorized  to  confine  the  publication  of  the  notice  of 
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the  filing  of  schedules  effecting  an  increase  in  its  power  rates  to 
one  week  so  long  as  its  rates  for  such  service  shall  be  based  upon 
the  price  of  the  coal  used. 

No.  1873— In  the  Matter  of  the  Application  of  The  Pittsburgh,, Cin- 
cinnati, Chicago  and  ^t.  Louis  Railroad  Company  for  An  Order 
Authorizing  the  Issue  of  Twenty  Million  Dollars  of  its  Bonds. 
Substitute  Order. 


(Dated  June  21,  1920.) 

The  Commission  having  heretofore,  to-wit:  Upon  the  sixth 
day  of  June,  1919,  by  order,  duly  made  and  entered  herein,  con- 
sented to  and  authorized  the  issue  and  sale,  by  said  The  Pittsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railroad  Company,  of  fifteen- 
year,  six  per  cent.  Debenture  Gold  Bonds,  dated  January  1,  1919, 
of  the  total  principal  sum  of  twenty  million  dollars,  and  said  ap- 
plicant having  represented  and  shown  to  the  Commission  that, 
in  the  judgment  of  its  directors,  it  was  not  deemed  advisable  to 
issue  and  sell  the  said  Debenture  Gold  Bonds,  and  that  the  same 
have  not  been  issued  and  sold : 

This  day  said  matter  came  on  for  further  consideration  upon 
the  Supplemental  Application  of  said  The  Pittsburgh,  Cincinnati, 
Chicago  and  St.  Louis  Railroad  Company  asking  the  consent  and 
authority  of  this  Commission  to  issue,  in  lieu  of  the  aforesaid  De^ 
benture  Gold  Bonds,  (the  issue  and  disposition  of  which  were  con- 
sented to  and  authorized  as  aforesaid) ,  General  Mortgage,  five  per 
cent.  Gold  Bonds  to  be  dated  June  first,  1920,  and  to  mature  June 
first  1970,  of  the  principal  sum  of  twenty  million  dollars,  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  used,  (a)  to  reimburse 
the  applicant's  treasury  for  the  sum  of  $14,384,615.52,  not  pro- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness, expended  therefrom  for  capital  purposes  between  the 
dates  June  1st,  1914,  (less  than  five  years  previous  to  the  date  of 
the  filing  of  the  original  application  herein),  and  December  thirty- 
first,  1918,  and  (b)  to  reimburse  its  treasury  for  the  further  sum 
of  $2,981,460.77,  (not  secured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness)  expended  therefrom  for  other 
capital  purposes  between  the  dates  July  first,  1915,  and  June  first, 
1920,  both  inclusive,  and  to  provide  for  the  payment  for  certain 
additions,  extensions  and  improvements  to  applicant's  facilities, 
to  be  made  during  the  current  year,  to  the  extent  of  the  sum  of 
$2,633,928.71. 
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Upon  consideration  whereof,  and  it  appearing  from  the  veri- 
fied allegations  in  said  pleading  and  the  sworn  statements  and 
exhibits  filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
neceesary,  and  being  fully  advised  in  the  premises,  the  Commis- 
sion finds  from  the  pleadings  and  exhibits  filed  herein,  and  its 
independent  investigation  and  inquiry  thereupon: 

(1)  That,  within  the  period  June  first,  1914,  and  Decem- 
ber thirty-first,  1918,  the  applicant  actually  expended  from  its 
treasury  for  the  construction,v  completion,  extension  and  im- 
provement of  its  facilities,  the  acquisition  of  property,  and  the 
payment  and  discharge  of  indebtedness  not  incurred  or  created 
for  and  on  account  of  mainteiiance,  replacements  or  substitu- 
tions, the  sum  of  $14,384,615.62,  and,  for  similar  purposes,  be- 
tween the  dates  July  first,  1915,  and  June  first,  1920,  the  sum 
of  $2,981,460.77,  none  of  which  money  was  obtained  or  se- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of 
indebtedness ; 

(2)  That  the  applicant  has  adopted  a  program  of  ad- 
ditions and  betterments  to  be  provided  during  the  current 
year,  the  total  cost  of  which  has  been  conservatively  estimated 
at  the  sum  of  $4,088,000.00 ; 

(3)  That  the  issue  of  applicant's  said  General  Mortgage 
.    Sonds  is  reasonably  required  and  the  money  to  be  procured 

thereby  necessary  for  the  reimbursement  of  applicant's  treas- 
ury for  the  aforesaid  uncapitalized,  capital  expenditures  there- 
from, and  the  partial  payment  (to  the  extent  of  the  sum  of 
$2,633,923.71)  for  the  aforesaid  additions,  extensions  and  im- 
provements to  its  facilities,  if  and  as  the  authority  to  issue  and 
dispose  of  said  Debenture  Gold  Bonds  shall  be  rescinded ; 

(4)  That  the  issue  and  disposition  of  said  General  Mort- 
gage Bonds  instead  and  in  lieu  of  said  Debenture  Gold  Bonds 
will  be  more  advantageous  to  the  applicant,  and 

(5)  That,  the  applicant  nowhaving  bonds  and  notes  out- 
standing in  excess  of  its  issued  ahd  outstanding  capital  stock, 
the  issue  of  said  General  Mortgage  Bonds  in  excess  of  ap- 
plicant's issued  and  outstanding  capital  stock,  and  the  ex- 
penditure of  the  proceeds  of  such  excess  of  bonds  should  be 
specifically  consented  to,  authorized  and  approved, 

and  is  satisfied  that  the  authority  heretofore  granted  herein  for 
the  issue  and  disposition  of  said  Debenture  Gold  Bonds  shoiild  be 
rescinded  and  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  said  General  Mortgage  Bonds  should  be  fi^ranted.  It  id 
therefore. 

Ordered,  That  the  order,  made  sind  entered  herein,  as  of  date 
June  sixth,  1920,  consenting  to  and  authorizing  the  issue,  by  said 
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The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Railroad  Com- 
pany, of  fifteen-year,  six  per  cent.  Debenture  Gold  Bonds  of  the 
principal  sum  of  twenty  million  dollars,  be,  and  hereby  it  is  res- 
cinded.   It  is  further 

Ordered,  That  said  The  Pittsburgh,  Cincinnati,  Chicago  and 
St.  Louis  Railroad  Company  be,  and  hereby  it  is  authorized  to  is- 
sue its  General  Mortgage,  five  per  cent.  Gold  Bonds,  to  be  dated 
June  first,  1920  and  to  mature  June  first,  1970,  of  the  principal 
sum  of  twenty  million  dollars  ($20,000,000.00),  and  that  said  bonds 
be  sold  for  the  highest  price  obtainable,  but  not  less  than  the  par 
value  thereof.    It  is  further 

Ordered,  That  the  issue  of  said  General  Mortgage  Bonds  in  ex- 
cess of  applicant's  issued  and  outstanding  capital  stock,  and  the 
expenditure  of  the  proceeds  of  such  excess  as  hereinafter  pre- 
scribed, be,  and  hereby  they  specifically  are  consented  to,  and 
authorized  and  approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
General  Mortgage  Bonds  be  devoted  to  and  used  for  the  following 
purposes,  and  no  others,  to-wit: 

(a)  The  reimbursement  of  applicant's  treasury  for  the 
sum  of  $14,384,615.62  (not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness)  expended 
therefrom  for  capital  purposes,  as  aforesaid,  between  the 
dates  June  first,  1914  and  December  thirty-first,  1918; 

(b)  The  reimbursement  of  applicant's  treasury  for  the 
further  sum  of  $2,981,460.77  (not  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness)  ex- 
pended therefrom  for  capital  purposes,  as  aforesaid,  between 
the  dates  July  first,  1915  and  June  first,  1920,  and 

(c)  The  sum  of  $2,633,923.71  applied  toward  the  pay- 
ment of  the  cost  of  the  additions,  extensions  and  improve- 
ments to  applicant's  facilities  included  within  the  aforesaid 
budget  of  the  estimated  cost  of  $4,088,000.00. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
bonds  and  the  expenditure  of  the  proceeds  thereof  pursuant  to  the 
terms  and  conditions  of  this  order. 
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The  Probate  Court  has  Authority  to  Modify  Its  Findings  as  to 
the  Amount  of  Inheritance  Tax  Payable  During  the  Term  at 
Which  Such  Order  is  Made,  Upon  its  Own  Motion  or  Othen^iTse 
Rescind  its  Action  and  Substitute  Other  Action  Therefor,  and  in 
Case  There  is  Actually  a  Mistake  in  the  Entry  of  a  Judgment 
or  Order,  It  May  ^)e  Corrected  at  any  Time,  as  Any  Court  of  Rec- 

.  ord  has  Power  to  Make  its  Record  Speak  the  Truth — ^If  in  a 
Case  for  Fixing  the  Inheritance  Tax  an  Interested  Party  in  Good 
Faith,  Makes  a  Misstatement  of  Facts  Which  With  Reasonable 
Diligence  Could  not  be  Discovered  Until  After  the  Term  at 
Which  the  Order  was  Made,  This  Constituted  Newly  Discovered 
Evidence  and  is  Ground  for  a  New  Trial  under  the  Code  and  the 
Tax  Commission  of  Ohio,  has  the  Right  to  Act  for  the  Vacation 
of  the  Order  and  for  a  New  Trial  of  the  Issue  of  Fact.  The  Certi- 
fication and  Payment  of  the  Tax  Would  not  be  Material. 


No.  1317— (Opinion  Dated  June  8,  1920) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:     Acknowledgment  is  made  of  the  receipt  of  your 

letter  of  recent  date  requesting  the  opinion  of  this  department, 

as  follows : 

"Some  question  has  been  made  as  to  the  extent  of  the 
power  of  the  probate  court,  and  the  procedure  to  be  adopted, 
to  modify  its  determination  of  inheritance  tax: 

1.  During  the  term  at  which  such  determination  was 
made. 

2.  After  the  term  at  which  it  was  made. 

3.  Before  the  tax  has  been  certified  and  paid. 

4.  After  such  payment  has  been  made. 

A  concrete  case  now  presents  itself.  In  connection  with 
the  estate  of  W.  an  adjudication  of  inheritance  tax  was  made 
on  March  1,  1920,  and  the  same  was  paid  shortly  thereafter. 
On  May  8th  it  was  discovered  by  the  commission  that  owing 
to  a  misstatement  of  fact  made  in  good  faith  by  one  of  the  in- 
terested parties  the  court  had  exempted  a  large  amount  of 
property  against  which  tax  should  have  been  assessed. 

Seeking  to  have  this  corrected  the  Tax  Commission  de- 
sires to  have  you  advise  as  to  its  right  to  intervene  at  this 
time,  the  authority  of  the  court  to  modify  its  entry  and  the 
proper  procedure  to  be  followed." 
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The  inheritance  tax  law  itself  is  silent  so  far  as  express  pro- 
vision for  the  case  which  you  mention  is  concerned.  The  follow- 
ing provisions  of  the  act  must,  however,  be  taken  into  account  and 
given  such  application  as  may  be  due  them: 

"Sec.  5340.  The  probate  court  of  any  county  of  the  state 
having  jurisdiction  to  grant .  letters  testamentary  or  of  ad- 
ministration upon  the  estate  of  a  decedent,  on  the  succession 
to  whose  property  a  tax  is  levied  by  this  subdivision  of  this 
chapter,  or  to  appoint  a  trustee  of  such  estate,  or  any  part 
thereof,  or  to  give  ancillary  letters  thereon,  shall  have  juris- 
diction to  hear  and  determine  the  questions  arising  under  the 
provisions  of  this  subdivision  of  this  chapter,  and  to  do  any 
act  in  relation  thereto  authorized  by  law  to  be  done  by  a  pro- 
bate court  in  other  matters  or  proceedings  coming  within  its 
jurisdiction;  and  if  two  or  more  probate  courts  shall  be  en- 
titled to  exercise  such  jurisdiction,  the  court  first  acquiring 
jurisdiction  hereunder  shall  retain  the  same  to  the  exclusion 
of  every  other  probate  court.  Such  jurisdiction  shall  exist  not 
only  with  respect  to  successions  in  which  the  jurisdiction  of 
such  court  would  otherwise  be  invoked,  but  shall  extend  to  all 
cases  covered  by  this  act,  to  the  end  that  succession  inter 
vivos,  taxable  under  the  provisions  of  this  subddivision  of  this 
chapter,  may  be  reached  thereby.*' 

"Sec.  5345.  PYom  the  report  of  appraisal  and  other  evi- 
dence relating  to  any  such  estate  before  the  probate  court, 
such  court  shall  forthwith  upon  the  filing  of  such  report,  by 
order  entered  upon  the  journal  thereof,  find  and  determine,  as 
of  course,  the  actual  market  value  of  all  estates,  the  amount  of 
taxes  to  which  the  succession  or  successions  thereto  are  liable, 
the  successors  and  legal  representatives  liable  therefor;  and 
the  townships  or  municipal  corporations  in  which  the  same 
originated.  Provided,  however,  that  in  case  no  application  for 
appraisement  is  made  the  probate  court  may  make  and  enter 
such  findings  and  determinations  without  such  appraisement. 
Thereupon  the  judge  of  such  court  shall  immediately  give  no- 
tice of  such  order  to  all  persons  known  to  be  interested  therein, 
and  shall  immediately  forward  a  copy  thereof  to  the  tax  com- 
mission of  Ohio,  together  with  copies  of  all  orders  entered  by 
him  in  relation  to  or  affecting  in  any  way  the  taxes  on  such 
estate,  including  orders  of  exemption.  If  it  shall  appear  at 
any  stage  of  the  proceedings  that  any  of  such  persons  known 
to  be  interested  in  the  estate  is  an  infant  or  of  unsound  mind, 
the  probate  court  may  if  the  interest  of  such  person  is  pre- 
sently involved  and  is  adverse  to  that  of  any  other  persons  in- 
terested therein,  exercise  the  powers  provided  for  in  sections 
11249  and  11253,  inclusive,  of  the  General  Code." 

• 
Section  5346  provides  for  exceptions  to  the  appraisement  and 

determination  of  taxes. 
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Section  5347  provides  for  payment  of  the  tax. 

Section  5348  provides  for  appeals  "from  the  final  order  of 
the  probate  court  under  section  5346  of  the  General  Code  in  the 
manner  provided  by  law  for  appeals  from  orders  of  the  probate 
court  in  other  cases." 

The  foregoing  are  substantially  all  the  procedural  provisions 
of  the  inheritance  tax  law  in  so  far  as  it  deals  with  the  judicial 
functions  of  the  probate  court  in  the  determination  of  the  tax.  It 
might  be  argued  from  the  fact  that  the  proceeding  is  of  peculiar 
character  and  that  special  provision  is  made  for  parties  in  certain 
instances  and  express  provision  is  made  for  appeals,  that  the  in- 
heritance tax  law  in  this  respect  is  exclusive  of  all  other  statutes 
which  might  conceivably  apply;  so  that  its  silence  in  the  respect 
involved  in  your  questions  is  equivalent  to  a  negation  of  the  power 
of  the  court  to  modify  its  final  order  under  any  circumstances. 
That  is  to  say,  a  special  proceeding  being  provided  for,  and  no 
express  power  of  modification  or  rescission  being  vested  in  the 
court,  the  court  once  it  has  acted  would  be  functus  officio  and  its 
powers  would  be  at  an  end. 

But  the  special  provision  for  appeal  is  not  of  great  significance 
in  this  connection,  as  an  appeal  involves  jurisdiction  of  another 
court;  and  the  special  provision  for  incompetent  parties  is  not  of 
great  significance  when  the  ex  parte  character  of  the  proceedings 
is  taken  into  account.  It  would  be  true  that  if  the  statutes  as  a 
whole  manifested  an  intent  to  provide  an  exclusive  procedure  this 
intent  should  be  given  effect.  But  no  such  intent  is  manifest.  Oi>- 
posed  to  the  inferences  which  have  just  been  discussed  is  the  ex- 
press language  of  section  5340  above  quoted,  to  the  effect  that  the 
probate  court  in  the  exercise  of  its  jurisdiction  under  the  inheri- 
tance tax  law  shall  have  power  "to  do  any  act  in  relation  thereto 
authorized  by  law  to  be  done  by  a  probate  court  in  other  matters 
or  proceedings  coming  within  its  jurisdiction."  The  general  as- 
sembly evidently  contemplated  the  possibility  of  modification  of 
judgments  after  judgment  rendered,  for  although  the  tax  cannot 
be  paid  until  it  has  been  determined  by  final  order  of  the  probate 
court,  it  is  provided  in  Section  5339  of  the  General  Code  that 

"If  after  the  payment  of  any  tax,  in  pursuance  of  an 
order  fixing  such  tax,  made  by  the  probate  court  having  juris- 
diction, such  order  be  modified  or  reversed  on  due  notice  to 
the  tax  commission  of  Ohio,  the  said  commission  shall,  unless 
further  proceedings  on  appeal  or  in  error  are  pending  or  con- 
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templated  by  order  direct  the  county  auditor  to  refund  such 
amount  *  ♦  ♦/' 

The  section  from  which  quotation  has  just  been  made  affords, 
on  the  other  hand,  what  is  perhaps  the  strongest  argument  against 
the  exercise  of  the  power  which  you  question,  in  that  it  expressly 
provides  for  a  particular  case,  as  follows : 

"Where  it  shall  be  shown  to  the  satisfaction  of  the  pro- 
bate court  that  deductions  for  debts  were  erroneously  allowed, 
such  probate  court  may  enter  an  order  assessing  the  taxes 
upon  the  amount  wrongfully  or  erroneously  deducted/' 

But  this  provision  must  be  understood  in  its  peculiar  setting. 
The  inheritance  tax  law  offers  every  encouragement  for  the  prompt 
pa3anent  of  the  tax,  and  for  this  purpose  the  practice  is  and  has 
been  to  estimate  the  debts  of  the  decedent  in  advance  of  the  final 
settlement  of  the  accounts  of  the  administrator  or  executor.  A 
large  possibility  of  error  is  thus  introduced;  but  should  it  appear 
that  debts  estimated  in  good  faith  have  been  nevertheless  errone- 
ously allowed  in  the  sense  that  they  prove  to  be  less  than  estimated, 
the  mistake  or  error  would  not  be  one  of  the  kind  which  in  the  ex- 
ercise of  any  possible  power  the  probate  court  could  correct.  There- 
fore it  is  appropriate  to  make  special  provision  for  such  cases  to 
conform  to  the  policy  of  the  act,  which  makes  for  prompt  settle- 
ment of  the  tax  in  advance  of  the  possibility  of  certainly  determin- 
ing all  of  the  facts  upon  which  the  amount  of  the  tax  may  depend. 

It  is  concluded  therefore  that  the  express  language  of  Section 
5340,  above  quoted,  and  the  inferences  arising  from  certain  portions 
of  Section  6339  which  have  been  quoted  are  such  as  to  show  that  the 
general  assembly  intended  that  the  probate  court,  in  the  exercise  of 
its  judicial  functions  in  connection  with  the  determination  of  in- 
heritance taxes,  should  have  all  the  power,  authority  and  jurisdic- 
tion which  the  probate  court  as  a  court  has  in  other  matters  coming 
within  its  jurisdiction. 

We  are  thus  referred  to  the  code  of  civil  procedure  in  so  far  as 
it  relates  to  the  probate  court.  We  find  from  such  reference  that 
the  probate  court  is  not  given. any  peculiar  or  special  power  with 
respect  to  the  correction  or  modification  of  its  judgments  and  final 
orders  after  they  are  rendered.  In  this  respect  it  is  believed  that 
Section  11212  determines  the  power  of  the  probate  court  by  refer- 
ence to  the  code  of  civil  procedure  relating  to  the  common  pleas 
court,  when  it  provides  that 
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"The  provisions  of  law  governing  civil  proceedings  in  the 
court  of  common  pleas,  so  far  as  applicable,  shall  govern  like 
proceedings  in  the  probate  court,  when  there  is  no  provision 
on  the  subject  in  this  title." 

This  section,  then,  refers  us  on  to  the  powers  of  the  common 
pleas  court  and  the  provisions  in  respect  thereto. 

In  the  first  place,  it  is  the  well  understood  common  law  that 
during  the  term  at  which  a  judgment  or  order  is  made  and  entered 
the  court  retains  control  thereof,  and  may  upon  its  own  motion  or 
otherwise  rescind  its  action  and  substitute  other  action  therefor. 
The  probate  court  undoubtedly  has  this  power  in  connection  with  its 
jurisdiction  under  the  inheritance  tax  law. 

Huntington  vs.  Finch,  3  0.  S.  445 ; 
Manufacturing  Co.  vs.  Sweeney,  57  O.  S.  169. 

Again,  in  case  there  is  actually  a  mistake  in  the  entry  of  a 
judgment  or  order  it  may  be  corrected  at  any  time,  as  any  court  of 
record  has  power  to  make  its  records  speak  the  truth.  These  pow- 
ers are  inherent  in  courts  of  record  having  terms,  and  exist  without 
express  provision  of  statute  in  the  absence  of  statutory  provision  to 
the  contrary. 

Your  first  question  is,  of  course,  answered  by  these  statements, 
and  your  other  questions  are  likewise  answered  as  to  the  correction 
of  mere  clerical  errors  in  the  entry  of  the  order.  The  example  which 
you  give  shows,  however,  that  you  have  in  mind  a  modification  more 
fundamental  than  the  mere  correction  of  an  error  in  the  entry  of 
the  order.  Special  provision  is  made  by  the  code  of  civil  procedure 
for  such  cases  occurring  after  the  term  at  which  the  judgment  was 
rendered,  the  common  law  power  expiring  at  that  time  in  accord- 
lance  with  the  principles  laid  down.  The  cases  in  which  such  action 
may  be  taken  are  provided  for  by  Section  11631  of  the  General 
Code.    The  provision  is  as  follows : 

"The  common  pleas  court,  or  the  court  of  appeals  may 
vacate  or  modify  its  own  judgment  or  order,  after  the  term  at 
which  it  was  made : 

1.  By  granting  a  new  trial  of  the  cause,  within  the  time 
and  in  the  manner  provided  in  section  eleven  thousand  five 
hundred  and  eighty. 

The  whole  section  might  be  quoted  to  cover  the  several  cases  which 
might  arise,  but  the  foregoing  quotation  will  be  enough  in  connec- 
tion with  the  specific  question  which  you  present. 
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Section  11631  thus  refers  us  to  Section  11580  of  the  General 
Code,  which  provides  as  follows: 

"When,  with  reasonable  diligence,  the  grounds  for  a  new 
trial  could  not  be  discovered  before,  but  are  discovered  after 
the  term  at  which  the  verdict,  report,  or  decision  was  render- 
ed or  made,  the  application  may  be  by  petition,  filed  not  later 
than  the  second  term  after  the  discovery,  nor  more  than  one 
year  after  final  judgment  was  rendered,  on  which  a  summons 
must  issue,  be  returnable  and  served  or  publication  made,  as 
in  other  cases." 

The  grounds  for  a  new  trial  are  enumerated  in  Section  11576 
of  the  General  Code,  which  provides  in  part  as  follows : 

"A  former  verdict,  report,  or  decision,  shall  be  vacated, 
and  a  new  trial  granted  by  the  trial  court  on  the  application  of 
a  party  aggrieved,  for  any  of  the  folloMring  causes  affecting 
materially  his  substantial  rights: 

3.  Accident  or  surprise  which  ordinary  prudence  could 
not  have  guarded  against ; 

7.  Newly  discovered  evidence,  material  for  the  party 
applying,  which  with  reasonable  diligence  he  could  not  have 
discovered  and  produced  at  the  trial." 

The  only  embarrassment  which  arises  here  is  the  fact  that  in 
proceedings  under  the  inheritance  tax  law  no  summons  is  issued  or 
publication  made.  By  analogy,  however,  it  is  believed  that  such  no- 
tice as  the  inheritance  tax  law  requires  for  initial  determination  of 
the  tax  must  be  given.  In  other  words,  the  application  must  be 
made,  as  it  were,  de  novo. 

By  this  course  of  reasoning  we  are  brought  to  the  conclusion 
that  if  in  the  case  submitted  by  you  the  fact  that  the  interested 
party  in  good  faith  made  a  mis-statement  of  fact  is  newly  discov- 
ered evidence,  which  with  reasonable  diligence  could  not  be  dis- 
covered by  the  commission  until  after  the  term  at  which  the  order 
was  made,  grounds  for  a  new  trial  in  the  proceedings  to  determine 
the  tax  exist,  and  the  tax  commission,  being  a  party  as  much  as 
any  one  else  is  a  party  under  the  statute,  has  the  right  to  ask  for 
the  vacation  of  the  order  and  for  a  new  trial  of  the  issues  of  fact. 

The  conclusion  above  reached  is  worked  out  on  the  language 
of  the  Ohio  statutes  as  we  find  them,  without  any  assistance  from 
other  sources.  It  is  to  be  remarked,  however,  that  the  Ohio  inheri- 
tance tax  law  and  procedure  thereunder  in  general  are  quite  similar 
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to  those  of  New  York.  The  New  York  inheritance  tax  law  does  not 
provide  for  any  special  method  of  reopening  and  vacating  inheri- 
tance tax  orders.  The  code  of  civil  procedure  of  New  York  is  similar 
to  that  of  Ohio.  Under  statutes  of  this  kind  the  regular  statutory 
remedy  for  the  modification  of  judgments,  etc.,  has  been  held  avail- 
able in  inheritance  tax  cases. 

See    Matter  of  Cameron,  97  App.  Div.  436; 
Matter  of  Boyle,  92  Misc.  143 ; 
Matter  of  Scherar,  25  Misc.  138. 

Nor  does  there  seem  to  be  any  reason  why  the  commission  is 
not  a  proper  party  to  ask  for  a  new  trial.  The  decision  against  the 
state  comptroller  in  Matter  of  Gates,  122  N.  Y.  Supp.,  299,  was 
based  on  the  ground  that  the  application  was  not  certified  and  that 
the  newly  discovered  evidence  could  have  been  discovered  by  the 
comptroller  before  the  trial  of  the  tax  proceedings  by  the  exercise 
of  reasonable  diligence. 

It  will  be  understood  that  the  exact  procedure  is  not  the  same 
in  New  York  as  it  is  in  Ohio,  but  otherwise  the  analogy  seems  close 
enough  to  justify  the  conclusion  that  the  cases  are  in  point. 

See  also,  In  re  Harkness,  (Calif.)  169  Pac,  78. 

In  view  of  the  express  provisions  of  Section  5339  above  quoted 
the  certification  and  payment  of  the  tax  would  seem  to  be  an  im- 
material fact.  If  too  little  has  been  paid,  the  final  order  of  the  pro- 
bate court  made  after  new  trial  may  determine  the  tax  correctly 
and  give  crfedit  for  the  amount  already  paid  without  doing  violence 
to  any  of  the  provisions  of  the  statute.  If  too  much  has  been  paid 
Section  5339,  supra,  provides  for  the  case. 

The  procedure  is  as  outlined  in  Section  11580  by  reference  em- 
bodied in  Section  1, 1631.  That  is  to  say,  the  application  should  be  in 
the  same  form  as  the  original  application  to  determine  the  tax,  like 
notice  should  be  given  and  like  proceedings  had. 

Though  this  opinion  has  been  limited  to  the  one  set  of  facts,  it 
is  clear  that  in  case  of  fraud  practiced  by  any  party,  or  any  of  the 
other  grounds  expressly  mentioned  in  Section  11631  a  like  remedy 
is  available,  excepting  that  in  such  instances  the  proceedings  to 
vacate  must  be  by  petition  brought  under  Section  11635  of  the 
General  Code. 
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Proper  Public  OflScers  May  Accept  Registered  Liberty  and  Other 
Bonds  of  the  United  States  as  Surety  for  the  Deposit  of  Public 
Funds  When  Authorized  by  Statutes  Which  Statutes  are  Quoted 
in  the  Opinion.  When  Such  Bonds  are  so  Accepted,  the  Bcmds 
Must  be  Actually  Registered  in  the  Name  of  the  Proper  Officer  of 
the  Subdivision  on  the  Books  of  the  United  States.  Then  for  the 
Protection  of  All  Concerned,  a  Trui^t  Agreement  Should  Be  Exe- 
cuted in  Duplicate,  One  to  be  Retained  by  Each  Party  Setting  Up 
the  Purposes  of  Such  Deposit. 


No.  1246— (Opinion  Dated  May  14,  1920.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :     You  request  the  opinion  of  this  department  upon 

the  following  question: 

"May  the  proper  public  officers  accept  registered  Liberty 
or  other  bonds  of  the  United  States  as  surety  for  the  deposit 
of  public  funds  ?  If  so,  how  can  these  be  hypothecated  by  the 
depositary  offering  them?  Can  this  be  legally  done  by  the 
depositary  officials  executing  a  power  of  attorney  to  the  proper 
custodian  to  assign  the  bonds  in  event  of  default  on  the  part 
of  the  depositary?" 

The  circumstances  under  which  bonds  of  the  United  States 
may  be  accepted  as  security  for  deposits  of  public  funds  are  set 
forth  in  the  following  statutes  applicable  to  the  various  subdi- 
visions of  the  state  with  respect  to  which  I  presume  your  inquiry 
is  asked: 

"Section.  2722.  No  award  shall  be  binding  on  the  coun- 
ty nor  shall  money  of  the  county  be  deposited  thereunder  un- 
til the  hypothecation  of  the  securities  hereinafter  provided,  or 
until  there  is  executed  by  the  bank  or  banks  or  trust  com- 
panies so  selected  and  accepted  a  good  and  sufficient  under- 
t^ing,  payable  to  the  county,  in  such  sum  as  the  commis- 
sioners direct,  but  not  less  than  the  sum  that  shall  be  deposit- 
ed in  such  depositary  or  depositaries  at  any  one  time." 

"Sec.  2732.  In  place  of  the  undertaking  provided  for 
herein,  the  commissioners  may  accept  as  security  for  money 
so  deposited  the  following  securities: 

(a)  Bonds  or  other  interest  bearing  obligations  of  the 
United  States  or  those  for  the  payment  of  principal  and  inter- 
est of  which  the  faith  of  the  United  States  is  pledged,  includ- 
ing bonds  of  the  District  of  Columbia ; 

(b)  Bonds  of  the  state  of  Ohio ; 

(c)  Legally  issued  bonds  of  any  city,  village,  county, 
township  or  other  political  sub-division  of  this  state  ,and  as  to 
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which  there  has  been  no  default  of  principal,  interest  or  coup- 
ons and  which  in  the  opinion  of  the  treasurer  are  good  and  col- 
lectible, provided  the  issuing  body  politic  has  not  defaulted  at 
any  time  since  the  year  1880  in  the  payment  of  the  principal 
and  interest  of  any  of  its  bonds." 

"Sec.  2734.  The  hypothecation  of  such  securities  shall 
be  the  proper  legal  transfer  thereof  as  collateral  which  shall 
stipulate  that  such  securities  shall  be  the  property  of  the  coun- 
ty in  case  of  any  default  on  the  part  of  the  bank  in  its  capac- 
ity as  depository,  and  that  the  negotiation  or  release  thereof 
by  the  commissioners  shall  require  the  signature  of  at  least 
two  members  of  the  board  of  county  commissioners." 

The  foregoing  provisions  relate  to  the  county  depositories. 

"Sec.  4295.  The  council  may  provide  by  ordinance  for 
the  deposit  of  all  public  moneys  coming  into  the  hands  of  the 
treasurer,  in  such  bank  or  banks,  situated  within  the  munici- 
pality or  county,  as  offer,  at  competitive  bidding,  the  highest 
rate  of  interest  and  give  a  good  and  sufficient  bond  issued  by 
a  surety  company  authorized  to  do  business  in  the  state,  or 
furnish  good  and  sufficient  surety,  or  secure  said  moneys  by 
a  deposit  of  bonds  or  other  interest  bearing  obligations  of  the 
United  States  or  those  for  the  payment  of  principal  and  inter- 
est of  which  the  faith  of  the  United  States  is  pledged,  includ- 
ing bonds  of  the  District  of  Columbia;  bonds  of  the  state  of 
Ohio  or  any  other  state  of  the  United  States;  legally  issued 
bonds  of  any  city,  village,  county,  township  or  other  political 
subdivision  of  this  or  any  other  state  or  territory  of  the 
United  States  and  as  to  which  there  has  been  no  default  of 
principal,  interest  or  coupons,  and  which  in  the  opinion  of  the 
treasurer  are  good  and  collectible  providing  the  issuing  body 
politic  has  not  defaulted  at  any  time  since  the  year  1900,  in 
the  payment  of  the  principal  and  interest  of  any  of  its  bonds, 
said  security  to  be  subject  to  the  approval  of  the  proper  muni- 
cipal officers,  in  a  sum  not  less  than  ten  per  cent,  in  excess 
of  the  maximum  amount  at  any  time  to  be  deposited.  And 
whenever  any  of  the  funds  of  any  of  the  political  subdivisions 
of  the  state  shall  be  deposited  under  any  of  the  depositary 
laws  of  the  state,  the  securities  herein  mentioned,  in  addition 
to  such  other  securities  as  are  prescribed  by  law,  may  be  ac- 
cepted to  secure  sucH  deposits." 

This  section  relates  to  municipal  depositories. 

"Sec.  7605.  In  school  districts  containing  two  or  more 
banks  such  deposit  shall  be  made  in  the  bank  or  banks  situ- 
ated therein,  that  at  competitive  bidding  offer  the  highest 
rate  of  interest  which  must  be  at  least  two  per  cent,  for  the 
full  time  funds  or  any  part  thereof  are  on  deposit.     Such 
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bank  or  banks  shall  give  a  good  and  sufficient  bond,  or  shall 
deposit  bonds  of  the  United  States,  the  State  of  Ohio,  or  coun- 
ty, municipal,  township  or  school  bonds  issued  by  the  author- 
ity of  the  state  of  Ohio,  at  the  option  of  the  board  of  educa- 
tion, in  a  sum  not  less  than  the  amount  deposited.  The 
treasurer  of  the  school  district  must  see  that  a  greater  sum 
than  that  contained  in  the  bond  is  not  deposited  in  such  bank 
or  banks  and  he  and  his  bondsmen  shall  be  liable  for  any  loss 
occasioned  by  deposits  in  excess  of  such  bond.  But  no  con- 
tract for  the  deposit  of  school  funds  shall  be  made  a  longer 
period  than  two  years." 

The  township  depository  law  does  not  authorize  the  deposit 
of  bonds  as  security. 

In  an  opinion  to  the  treasurer  of  state  reported  in  the  Opin- 
ions of  the  Attorney  General  for  the  year  1919,  Volume  1,  page 
205,  it  was  held  that  while,  technically,  the  receipt  of  registered 
United  States  bonds  as  security  for  the  deposit  of  state  funds  was 
not  expressly  authorized  by  the  state  depository  law,  yet  such  re- 
ceipt was  within  the  fair  intendment  of  that  law  if  a  liberal  in- 
terpretation should  be  given  to  it.  The  treasurer  of  state  was 
advised  respecting  the  procedure  to  be  followed  in  the  use  of  such 
securities  for  the  purpose  described. 

There  are  some  slight  differences  between  the  state  deposi- 
tory law  and  the  county  depository  law,  the  provisions  of  which 
have  been  quoted  and  which  is  the  most  liberal  of  the  three  stat- 
utes from  which  quotation  has  been  made.  The  differences  be- 
tween the  state  law  and  the  municipal  and  school  district  laws, 
which  are  very  similar,  are  i)erhaps  more  marked.  It  would  be 
possible  to  draw  a  line  either  betwen  the  state  and  the  county 
laws,  on  the  one  hand,  or  between  the  state  and  county  laws  con- 
sidered together  and  the  school  district  and  municipal  laws  con- 
sidered together,  on  the  other  hand,  and  hold  that  whereas  the 
language  of  the  one  group  of  statutes  is  susceptible  to  a  liberal 
interpretation,  the  language  of  the  other  is  not  equally  susceptible 
to  such  interpretation.  Nevertheless,  one  the  principle  of  liberal 
interpretation  is  accepted  at  all  it  is  believed  that  it  would  not  be 
proper  to  draw  such  a  line.  There  are  technical  difficulties  in  the 
way  of  applying  any  of  the  statutes  mentioned  to  the  use  of  regis- 
tered bonds  of  the  United  States  as  security  for  the  deposit  of 
public  moneys  to  which  the  statutes  relate.  It  would  not  be  profit- 
able to  discuss  the  differences  among  the  statutes;  and  it  is  the 
conclusion  of  this  department  that  so  far  as  your  firayt  question  is 
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concerned  the  proper  public  officers  may  accept  registered  liberty 
or  other  bonds  of  the  United  States  as  security  for  the  deposit 
of  public  funds  whenever  they  may  accept  coupon  bonds  of  the 
United  States  for  that  purpose.  This  statement  will  enable  county 
commissioners,  boards  of  education  and  municipal  authorities  to 
accept  such  bonds  for  that  purpose.  Township  trustees  as  has  been 
observed,  are  not  authorized  to  accept  any  bonds  as  security  for 
the  deposit  of  public  funds. 

But  it  is  obvious  that,  the  use  of  registered  bonds  not  being 
expressly  sanctioned  by  the  statute,  the  method  of  hypothecation 
must  be  carefully  safeguarded  by  the  arrangements  employed  to 
effect  this  purpose.  In  the  opinion  of  this  department,  nothing 
short  of  the  procedure  outlined  in  the  previous  opinion  referred  to 
will  suffice.    The  following  statement  is  quoted  from  that  opinion: 

"Inasmuch  as  the  state  board  of  deposit  must  make  title 
to  possible  purchasers  (Section  330-7),  registered  bonds  in- 
tended to  be  used  for  the  purpose  named  should  be  assigned 
to  and  registered  in  the  name  of  the  state  board  of  deposit 
of  the  state  of  Ohio.  This  is  all  that  can  appear  on  the  back 
of  the  registered  bond.  There  should,  however,  be  executed 
in  duplicate  a  trust  agreement  reciting  the  assignment  and 
transfer  of  the  bonds  to  the  state  board  of  depjosit  and  their 
custody  by  the  treasurer  of  state,  and  declaring  that  such 
assignment  and  transfer  of  possession  is  upon  trust  to  secure 
the  faithful  performance  of  the  obligation  of  the  assignor 
(the  depository)  to  the  state  of  Ohio  under  the  state  deposi- 
tory law ;  and  that  the  state  board  and  the  treasurer  of  state 
are  faithfully  to  account,  for  all  interest  received  on  bonds, 
to  the  depository  so  long  as  it  is  not  in  default,  and  to  ex- 
ecute such  prox)er  re-assignment  as  may  enable  the  depository 
to  secure  again  the  legal  title  of  the  bonds  upon  the  complete 
discharge  of  its  obligations  under  the  depository  contract. 
The  trust  agreement  should  also  provide  that  in  the  event  of 
default  the  trustee  (the  board  of  deposit  and  the  treasurer  of 
state)  should  have  such  power  of  sale  as  is  provided  for  by 
Section  330-6  G.  C,  and  power  to  transfer  the  legal  title  of 
the  bonds  by  assignment,  in  the  manner  provided  by  the  reg- 
lations  of  the  United  States  treasury  department,  to  the  pur- 
chasers at  such  sales  in  the  manner  provided  by  Section  380-7 
G.  C.,  accounting  however,  to  the  depository  for  any  surplu 
in  the  f imd  realized  from  l^e  sale  of  the  bonds  and  the  inter- 
est collected  and  unpaid  over  the  amount  due  the  state  and 
the  expenses  of  the  sale." 

This  paragraph  applies  mutatis  mutandis  to  each  of  the  cases 
involved  in  your  inquiry.    That  is  to  say,  the  mere  delivery  of  the 
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certificate  for  the  registered  bonds  accompanied  by  a  power  of 
attorney,  as  suggested  in  your  letter,  is  not  enough.  ITie  bonds 
must  actually  be  registered  in  the  name  of  the  proper  officers  of 
the  subdivision  on  the  books  of  the  United  States.  This  will  have 
the  effect  of  vesting  complete  legal  title  to  the  bonds  in  the  proper 
subdivision;  then  for  the  protection  of  all  concerned  the  trust 
agreement  referred  to  in  the  paragraph  of  the  former  should  be 
executed  in  duplicate,  one  copy  to  be  retained  by  each  party. 

In  the  case  of  counties  the  bonds  should  be  registered  in  the 
name  of  and  the  trust  agreement  executed  by  the  county  com- 
missioners, with  a  stipulation  that  the  signature  of  at  least  two 
members  of  the  board  of  county  commissioners  is  sufficient,  thus 
complying  with  Section  2734  of  the  General  Code. 

In  the  case  of  municipal  corporations  and  school  districts 
greater  liberty  of  action  is  permitted,  in  that  the  council  and  the 
board  of  education  respectively  have  authority  to  provide  for  the 
details.  In  the  exercise  of  this  authority  the  ordinance  of  council 
or  the  resolution  of  the  board  of  education  may  provide  what  of- 
ficer of  the  municipality  or  school  district  shall  receive  the  legal 
title  to  the  bonds  and  sign  the  trust  agreement  and  how  the  legal 
title  shall  be  transferred. 

It  is  to  be  observed  that,  in  the  absence  of  proper  provision 
for  the  receipt  and  use  of  registered  bonds  thus  made  by  the  coun- 
cil or  the  board  of  education,  there  would  be  no  authority  in  any 
officer  of  the  municipal  corporation  or  school  district  to  receive 
such  bonds.  In  other  words,  what  has  been  thus  far  said  respect- 
ing* the  use  of  such  bonds  as  security  for  municipal  and  school  de- 
posits must  be  conditioned  upon  proper  provision  being  made  in  the 
municipal  or  school  legislation  for  the  receipt  arid  handling  of  such 
securities.  Until  such  provision  is  made  the  proper  municipal  of- 
ficers would  have  no  authority  to  act  in  the  premises. 
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Edwards  v.  Matthews. 

Schools — County  Board  of    Education — Record    of    Proceedings 
Section  4732,  General  Code— Election  of  County  Superintendent. 


A  record  of  a  county  board  of  education  which  discloses  the  motion,  the  name 
of  the  member  of  the  board  making  the  motion  and  the  result  of  the  vote 
upon  the  motion,  is  a  substantial  compliance  with  Section  4732,  General 
Code. 

(No.  16444— Decided  December  23,  1919.) 

Error  to  the  Court  of  Appeals  of  Gallia  county. 

This  is  an  action  in  quo  warranto  brought  as  an  original  action 
in  the  Court  of  Appeals  of  Gallia  county. 

The  matter  in  controversy  between  the  plaintiff  in  error  and 
the  defendant  in  error  is  the  right  to  the  office  of  county  superin- 
tendent of  schools  of  Gallia  county,  and  grows  out  of  the  proceed- 
ings of  the  county  board  of  education  of  Gallia  county  on  the  8th 
day  of  February,  1919,  and  the  1st  day  of  August,  1919. 

The  county  board  of  education  on  the  8th  day  of  F'ebruary, 
1919,  at  which  time  the  board  was  composed  of  the  following  per- 
sons, Amos  Deckard,  Albert  Shelton,  C.  O.  Clark,  John  Boatman 
and  Edward  Rose,  took  the  following  action,  as  disclosed  by  the 
record  kept  by  the  secretary  of  the  board: 

"Mr.  Deckard  moved  that  the  County  Board  of  Education  elect 
a  County  Superintendent  of  Schools  for  Gallia  County  for  a  term 
of  three  years  at  an  annual  salary  of  $2,000  with  no  allowance  for 
traveling  expenses.     Seconded  by  Mr.  Shelton.     Motion  carried. 

"The  Board  of  Education  then  proceeded  to  elect  a  County 
Superintendent  of  Schools  by  ballots  with  the  following  results : 

"First  Ballot: 

W.  G.  Scarberry — ^Two  votes. 
John  H.  Matthews — ^Two  votes. 
E.  W.  Edwards — One  vote. 

"Second  Ballot: 

E.  W.  Edwards — Three  votes. 
John  H.  Matthews — Two  votes. 

"Mr.  E.  W.  Edwards  was  declared  elected  County  Superintend- 
ent of  Schools  for  a  term  of  three  years." 
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On  the  1st  day  of  August,  1919,  the  personnel  of  the  board 
having  changed  in  the  meantime,  and  it  then  consisting  of  John 
Boatman,  Edward  Rose,  John  Burlisle,  Ben  Evans  and  John  Ran- 
kin, the  board  took  the  following  action,  as  disclosed  by  the  record 
of  the  secretary  of  the  board: 

"Mr.  Boatman  moved  that  action  of  the  former  county  board 
of  education  of  February  8,  1919,  electing  Mr.  E.  W.  Edwards  to  be 
County  Superintendent  be  rescinded.  Mr.  Burlisle  seconded  this 
motion.  Vote:  Mr.  Boatman,  yes;  Mr.  Burlisle,  yes;  Mr.  Rose, 
yes;  Mr.  Evans,  yes. 

"Mr.  Boatman  moved  that  the  County  Board  of  Education 
elect  a  County  Superintendent  of  Schools  for  Gallia  County,  Ohio, 
for  a  term  of  three  years  at  an  annual  salary  of  $2,000  with  no 
allowance  for  traveling  expenses.  Mr.  Evans  seconded  this  mo- 
tion. Vote :  Mr.  Boatman,  yes ;  Mr.  Evans,  yes ;  Mr.  Rose,  yes ; 
Mr.  Burlisle,  yes. 

"Mr.  Boatman  moved  to  proceed  by  ballot  to  elect  a  County 
Superintendent.  Seconded  by  Mr.  Burlisle.  Vote:  Mr.  Boatman, 
yes ;  Mr.  Burlisle,  yes ;  Mr.  Rose,  yes ;  Mr.  Evans,  yes. 

"Result  of  ballot:  J.  H.  Matthews  received  all  four  votes. 
The  president  declared  Mr.  Matthews  elected." 

Both  of  said  proceedings  were  attempts  to  appoint  a  successor 
to  the  then  incumbent,  Wayne  B.  Lutz,  whose  term  of  office  ex- 
pired on  the  1st  day  of  August,  1919. 

The  plaintiff  in  error  qualified  as  such  county  superintendent 
and  tendered  his  services  upon  the  expiration  of  the  term  of  Wayne 
B.  Lutz,  but  was  excluded  therefrom  by  the  defendant,  John  H. 
Matthews,  who  claimed  his  appointment  under  the  proceedings  of 
the  board  of  the  date  of  August  1,  1919.  The  proceeding  in  quo 
warranto  was  begun  in  the  Court  of  Appeals  of  Gallia  county  by 
the  plaintiff  in  error,  and,  upon  the  hearing,  oral  testimony  was 
taken  and  received  establishing  the  facts  that  at  the  meeting  of 
February  8,  1919,  all  the  members  of  the  board,  as  then  constituted, 
w^ere  present,  that  a  vote  was  taken  upon  the  motion  of  Mr.  Deck- 
ard  fixing  the  term  of  the  county  superintendent  at  three  years 
and  the  salary  at  $2,000,  and  that  all  of  the  members  of  the  board 
voted  in  favor  of  the  motion.  That  court  rendered  a  judgment  in 
favor  of  the  defendant  in  error  and  dismissed  the  petition  of  plain- 
tiff in  error.     The  cause  is  here  on  petition  in  error. 

Messrs  McGhee  &  Johnson,  for  plaintiff  in  error. 

Mr.  R.  M.  Switzer ;  Mr.  H.  C.  Johnston  and  Mr.  W.  R.  White, 
prosecuting  attorney,  for  defendant  in  error. 
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RoMnson,  J.  Two  questions  are  here  presented  for  the  deter- 
mination of  this  court. 

First:  Is  the  record  as  kept  by  the  secretary  of  the  County 
Board  of  Education  of  Gallia  County  under  date  of  February  8, 
1919,  a  substantial  compliance  with  the  requirements  of  Section 
4732,  General  Code  ? 

Second:  If  not,  can  the  record  be  supplemented  by  oral  tes- 
timony so  as  to  supply  the  deficiency? 

Section  4732,  General  Code,  provides,  among  other  things, 
"The  secretary  shall  keep  a  full  record  of  the  proceedings  of  the 
board,  properly  indexed,  in  a  book  provided  for  that  purpose.  Each 
motion,  with  the  name  of  the  person  making  it  and  the  vote  there- 
on, shall  be  entered  on  the  record." 

The  Court  of  Appeals  found  that  the  evidence  established  that 
the  board  of  education  on  the  8th  day  of  February,  1919,  "did  what, 
if  properly  entered  on  the  record,  would  have  constituted  a  valid 
election.  The  evidence  proves  that  the  acts  of  the  board  were  legal 
and  binding."  But  the  court  further  found  that  by  reason  of  the 
failure  of  the  secretary  of  the  board  to  enter  upon  the  record  the 
proceedings  of  the  board  as  they  actually  occurred,  and  by  record- 
ing them  in  the  form  they  were  recorded,  the  proceedings  did  not 
comply  with  the  provision  of  Section  4732,  General  Code,  as  to  "the 
vote  thereon,"  basing  their  opinion  upon  the  case  of  Board  of  Edu- 
cation V.  Best,  52  Ohio  St.,  138.  An  examination  of  that  case  will 
disclose  that  the  court  there  had  under  consideration  Section  3982, 
Revised  Statutes,  now  Section  4752,  General  Code,  and  that  that 
section  provided  "The  clerk  of  the  board  shall  publicly  call  the  roll 
of  the  members  composing  the  board  and  enter  on  the  record  the 
names  of  those  voting  *Aye'  and  the  names  of  those  voting  *No'." 
We  find  no  such  provision  in  Section  4732,  which  provides  simply 
for  the  keeping  by  the  secretary  of  a  full  record,  properly  indexed 
and  that  "each  motion,  with  the  name  of  the  person  making  it  and 
the  vote  thereon,  shall  be  entered  on  the  record" ;  no  provision  for 
a  public  vote,  no  provision  for  an  "aye"  and  "nay"  vote,  no  provi- 
sion even  for  the  ascertaining  of  how  each  individual  member 
voted,  but  simply  a  provision  for  the  recording  of  the  vote,  which 
in  substance  amounts  to  a  provision  for  the  recording  of  the  result 
.of  the  vote.  Indeed  there  is  no  provision  of  the  code  applicable  to 
the  proceedings  of  the  county  board  of  education,  which  in  any  way 
attempts  to  direct  or  control  the  manner  of  the  expression  of  the 
vote  of  the  respective  members  of  the  board.  The  vote  may  be 
taken  by  a  secret  ballot,  by  a  display  of  the  hand,  by  a  roll  call,  or  in 
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any  other  manner  which  the  board  may  select,  and,  when  the  ex- 
pression of  the  will  of  the  board  is  thus  taken,  it  becomes  the  duty 
of  the  secretary  of  the  board,  who  is  not  a  member  thereof  and  has 
no  vote,  to  record  such  vote,  or  the  result  thereof.  It  could  not  be 
claimed  that  if  upon  the  motion  of  Mr.  Deckard  to  fix  the  term  at 
three  years,  and  the  salary  at  $2,000,  the  secretary  had  made  the 
entry  three  votes  in  the  affirmative  and  two  votes  in  the  negative, 
or  five  votes  in  the  affirmative,  as  actually  did  occur,  the  provisions 
of  the  Code  would  not  have  been  strictly  complied  with.  Instead 
of  making  such  an  entry,  however,  he  entered  in  the  record  "mo- 
tion carried,"  which  in  the  common  everyday  usage  of  the  English 
language  conveyed  the  information  to  everybody  that  at  least  three 
out  of  the  five  had  voted  in  the  affirmative. 

What  legal  difference  did  it  make  whether  two  or  no  votes  were 
cast  in  the  negative,  since  the  record  discloses  the  motion  received 
not  only  a  majority  of  a  quorum,  but  a  majority  of  the  whole 
board  ?  And  since  the  board  is  authorized  to  and  does  act  by  a  ma- 
jority of  a  quorum,  and  a  quorum  under  Section  4733,  General  Code, 
is  a  majority  of  the  board,  it  would  have  been  possible  under  a  min- 
imum quorum  for  a  motion  to  have  been  legally  adopted  by  the 
affirmative  vote  of  but  two  of  its  members.  In  all  other  respects 
the  record  is  an  exact  compliance  with  the  statute. 

Without  considering  the  parol  evidence,  which  does  not  in  fact 
contradict  the  record,  but  simply  supplements  it,  we  are  able  from 
the  records  of  the  county  board  of  education,  as  entered  by  the  sec- 
retary of  the  board  and  approved  at  a  subsequent  meeting  of  the 
board  composed  of  the  same  members,  and  recognized  as  correct  by 
the  board  as  now  constituted  by  its  attempt  to  rescind,  to  conclu- 
sively find  that  a  majority  of  the  whole  board  did  vote  for  the  mo- 
tion. That  being  so,  the  essential  "vote  thereon''  by  the  entry 
"motion  carried"  was  entered  on  the  record. 

Having  reached  the  conclusion  that  the  recording  of  the  adop- 
tion of  the  motion  of  February  8,  1919,  fixing  the  term  and  salary 
of  the  office  of  county  superintendent,  substantially  complied  with 
the  Code,  the  validity  of  the  election  of  the  plaintiff  in  error  neces- 
sarily follows,  which  was  not  thereafter  subject  to  rescission  by  an 
ex  parte  proceeding  such  as  attempted  by  the  present  board  on 
August  1.  Having  reached  this  conclusion  we  do  not  find  it  neces- 
sary to  pass  upon  the  admissibility  of  the  parol  evidence,  although 
we  would  be  loath  to  lay  down  a  rule  which  would  enable  a  minis- 
terial officer  of  such  board  to  defeat  the  will  of  the  board  by  a  fail- 
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• 
ure  to  perform  a  duty  enjoined  upon  such  ministerial  oflScer  by 
law.  For  be  it  remembered  that  it  was  the  same  ministerial  offi- 
cer who  so  punctiliously  entered  the  proceedings  of  the  board  of 
the  date  of  August  1st  in  exact  compliance  with  the  statute,  upon 
which  record  the  defendant  in  error  based  his  right  to  retain  the 
office,  that  made  the  entries  in  the  record  of  the  date  of  February 
8,  1919,  now  made  the  excuse  for  excluding  plaintiff  in  error  from 
the  office,  although  the  actual  proceedings  of  the  board  of  that  date 
were  as  exactly  in  compliance  with  Section  4732  as  were  the  pro- 
ceedings of  the  date  of  August  1,  1919. 

Since  the  Code  was  exactly  complied  with  in  the  election  and 
record  thereof  of  the  individual  who  was  to  fill  the  term,  and  at  the 
salary  provided  in  the  first  motion,  the  judgment  of  the  Court  of 
Appeals  must  be  reversed,  and  this  court  proceeding  to  render  the 
judgment  that  the  Court  of  Appeals  should  have  rendered  adjudges 
that  the  defendant  in  error,  John  H.  Matthews,  be  ousted  from  the 
position  of  county  superintendent  of  the  schools  of  Gallia  county 
and  that  the  plaintiff  in  error,  Edward  W.  Edwards,  be  inducted 
into  the  same. 

Judgment  reversed. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson,  Wanamaker  and 
Merrell,  JJ.,  concur. 
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NEW  INCORPORATIONS 

The  Risk  Conservation  Co.,  Cincin- 
nati, $3,000.  F.  A.  Lee,  R.  C.  Lee, 
L.  M.  Lee,  W.  E.  Van  Nostran,  E.  A. 
Lee. 

The  Five  Points  Savings  &  Loan 
Co.,  $1,000,000.  J.  G.  Greenleaf. 
H.  L.  Smith,  K.  G.  Grant,  J.  P.  Hall, 
M.  L.  Merchant. 

The  Perfection  Perfume  Co.,  Cleve- 
land, $10,000.  S.  Rembrandt,  C.  W. 
Swartzel,  E.  C.  ScharflP,  S.  J.  Fried- 
man, H.  Cohen. 

The  Upson  Nut  Co.,  Cleveland,  $5,- 
000.  F.  S.  McGowen,  E.  Bushnell,  E. 
S.  Cook,  A.  R.  Manning,  Jr.,  B.  D. 
Holt. 

The  Allen  Auto  Supply  Co.,  Ash- 
land, $10,000.  M.  F.  Allen,  E.  H. 
Ford,  C.  H.  Downs,  M.  Topping,  J.  I. 
Curry. 

The  Cities  Leasehold  Co.,  Cleve- 
land, $10,000.  W.  I.  Krewson,  B.  M. 
Beckstead,  R.  L.  Davis,  A.  W.  Thom- 
as, M.  R.  Bumage. 

The  Litchfield  Exchange  Co.,  Litch- 
field, $40,000.  W.  Leach,  J.  H.  Bart, 
C.  H.  Sears,  H.  L.  Halladay,  A.  O. 
Frombaugh. 

The  Valley  Grain  Co.,  New  Carlisle, 
$3,000.  N.  Siefert,  A.  Koontz,  F.  E. 
Funderbury,  J.  H.  Smith,  F.  W.  Shur- 
tle. 

The  Springfield  Auto  Lock  Co., 
$100,000.  J.  G.  Hoeflick,  E.  L.  Buch- 
walter,  J.  Pfeifer,  C.  L.  Frierwood, 
W.  H.  Grim,  L.  E.  Layboume. 

The  H.  &  P.  Manufacturing  Co., 
Cincinnati,  $10,000.  (Tire  Reliners.) 
R.  A.  Holden,  R.  A.  Holden,  Jr.,  J.  E. 
Piper,  I.  S.  Holden,  C.  W.  Baker,  Jr. 

The  National  Wallpaper  Co.,  Cleve- 
land, $25,000.  M.  A.  Loeser,I.  N. 
Loeser,  K.  D.  Carter,  F.  G.  Mooney, 
M.  M.  Roche. 

The  Clay  Products  Manufacturing 
Co.,  Monroeville,  $500.  W.  Stotz,  D. 
Heyman,  H.  R.  Mason,  W.  F.  Drake, 
H.  Miller. 

The  Universal  Metal  Lath  Co., 
Massillon„  $100,000.  C.  G.  Herbruck, 
H.  E.  Black,  A.  B.  Arbaugh,  H.  L. 
Alexander,  E.  V.  Young. 

The  Ebersole  Dental  Outfitting  & 
Service  Co.,  Cleveland,  $150,000.  H. 
M.  Ebersole.  H.  M.  Hensey,  J.  P.  Tag- 
gart,  B.  Willet,  C.  F.  Ross. 


The  Butler  Equity  Exchange  Co., 
Butler,  $40,000.  E.  S.  Smith,  J.  Fri- 
day, E.  S.  MUler,  C.  H.  Yarger,  E. 
Grubb. 

The  W.  G.  Matthews  Co.,  Dayton, 
$100,000.  (Florist.)  R.  Zetlitz,  J.C. 
Fletcher,  W.  E.  Cleverdon,  B.  Fletch- 
er, H.  0.  Bentley. 

The  Reuter  Oil  and  Gas  Co.,  Nel- 
sonville,  $25,000.  E.  Hohenadel,  J. 
Reuter,  J.  Sharp,  J.  L.  Wilson,  C.  G. 
Sheppard. 

The  Owens  Realty  Co.,  Toledo,  $10,- 
000.    M.  Amdt,  L.  H.  Steigerwald,  T. 

C.  Farrel,  E.  E.  Dwise,  C.  J.  Boyer. 
The   C.   E.   S.   Realty   Co.,  Toledo, 

$10,000.  M.  Aimdt,  L.  H.  Steiger- 
wald, T.  C.  Farrell,  E.  E.  Dwise,  C.  J. 
Boyer. 

The  Byesville-Texas  Oil  Co.,  Byes- 
ville,  $100,000.  J.  A.  Kackley,  A.  R. 
Wade,  W.  B.  Boyd,  W.  A.  Blackburn, 
J.  E.  Patton. 

The  Bayer  Sugar  Co.,  Cincinnati, 
$50,000.  C.  W.  Bayer,  F.  W.  Miller, 
W.  G.  Miller,  E.  A.  Miller,  Harry  G. 
Miller. 

The  Motors  Sheet  Steel  Co.,  Beach 
City,  $5,000.  0.  Holder,  W.  Min- 
field,  E.  S.  Oliver,  C.  Cabbut,  C.  B. 
McClintoch. 

The  Flying  Service  Co.,  Toledo, 
$15,000.    H.  Anderson,  H.  W.  Price, 

D.  Anderson,  S.  J:  Heitt,  H.  G.  Wall. 
The  Fairview  Valley  Thresher  Co., 

Stone  Creek,  Tuscarawas  Co.,  $2500. 
W.  C.  Pfeiffer,  C.  A.  Lehman,  C.  E. 
Hawk,  C.  C.  Maurer,  P.  Maurer,  W. 
H.  Beaber,  S.  Mutti,  O.  H.  Raber. 

The  qtto  Fishbein  Iron  &  Steel 
Co.,  Cleveland,  $10,000.  A.  Niedel, 
S.  Notwitz,  0.  Fishbein,  M.  A.  Fried- 
man, F.  B.  Draeger. 

The  Benfer  Co.,  Cleveland,  $15,000. 
(Traffic  Rate.)  B.  L.  Benfer,  C.  H. 
Lampen,  C.  M.  Foust,  V.  M.  Benfer, 
A.  E.  Whitside. 

The  Diamond  Building  Co.,  Youngs- 
town,  $10,000.  W.  R.  Lalley,  C.  W. 
Mead,  P.  H.  Manley,  J.  H.  Demmel, 
G.  L.  Varmatta. 

The  Art  Foundry  and  Alloy  Co., 
Cleveland.  $10,000.  J.  J.  Schwalb,  S. 
Horwitz,  F.  B.  Draeger,  M.  A,  Fried- 
jnan,  J.  B.  Eiefer. 

The  United  Trunk  Co.,  Cleveland, 
$25,000.    H.    Spielberg,   A.    L.   Lang, 
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I.  J.  Rothschild,  H.  H.  Rose,  S.  Hur- 
vitz. 

The  McSavaney  Co.,  Springfield, 
$25,000.  (Advertising.)  H.  S.  Mc- 
Savaney, R.  C.  Lorentz,  L.  F.  Diffen- 
dal,  F.  A.  Johnston,  M.  J.  Twomey. 

The  Excelsior  Laundry  Co.,  Day- 
ton, $75,000.  E.  E.  Niswonger,  D.  R. 
Niswonger,  I.  I.  Hauer,  I.  Warner,  H. 
G.  Kemper. 

The  Runneals  Baking  Co.,  Lima, 
$5,000.  F.  C.  Runneals,  H.  C.  Run- 
neals, C.  B.  Runneals,  R.  P.  Runneals, 
R.  Dicken. 

The  Lake  and  River  Development 
Co.,  Cleveland,  $40,000.    J.  A.  Smith, 

D.  A.  Brewer,  H.  S.  Barkdull,  C. 
Crawford,  S.  S.  Whitcomb. 

The  Thatcher-Clore  Drug  Co.,  Co- 
lumbus, $25,000.  A..  Jackson,  K.  A. 
Clore,  W.  C.  Thatcher,  J.  D.  Beatty, 

E.  L. 'Craven. 

The  Fischer  Stores  Co.,  Cleveland, 
$100,000.     A.  W.  Haiman,  S.  Haiman, 

D.  J.  Zinner,  If.  R.  Reasner,  E.  M. 
Chalonnka. 

The  Liberty  Motor  Club  Co.,  Cleve- 
land. $10,000.  A.  Goldman,  E.  Kopp, 
M.  Garber,  R.  E.  Heimberger,  N. 
Lombardo. 

The  Citizens  State  Bank,  Leipsic, 
$25,000.  A.  Stechschulte,  H.  C.  Ruhl, 
W.  D.  Hickey,  C.  W.  Foele,  G.  Gores, 
A.  H.  Stechschulte,  D.  M.  Leffler. 

The  Tailor  Made  Girl  Corset  Co., 
Toledo,  $10,000.  K.  MacMahn.  M.  V. 
Johnson.  S.  E.  Quaife,  M.  A.  Yenzer, 

E.  C.  Helfrish. 

The  Realtv  Development.  Co., 
Youngstown,  $10,000.  A.  H.  Brown. 
C.  H.  Brown,  E.  J.  Flasck,  J.  N. 
Whiteside,  Jr.,  E.  L.  Bums. 

The  S.totter-Griswold  Co.,  Cleve- 
land. $500.  (Real  Estate.)  J.  P. 
Stotter,  J.  B.  Keenan,  T.  G.  West- 
lake,  H.  H.  Burton.  F.  Morton. 

The  N*»w  York  Laundrv  Co..  Cin- 
Hnnati,  $75,000.  L.  P.  Kuhn.  Jr.,  S. 
Gatto.  J.  D.  Worth,  M.  McGuire,  S. 
Zi*>lonka. 

The  Perrault  Co.,  Cleveland,  $50,- 
000.  ^Auto  Parts.)  H.  B.  McGraw. 
L.  N.  Perrault.  J.  M.  Metcalf,  A.  N. 
McWuade,  J.  H.  Bushnell. 

The  New  Center  Investment  Co., 
Cleveland.  $50,000.  F.  T.  Cullitan,  A. 
M.  Franklin.  P.  J.  Daley,  G.  B.  Swa- 
ney,  H.  R.  Sup.  • 

The  Mead  Research  Co.,  Dayton, 
JK?50,000.  (Chemicals.)  R.  G.  (Dor- 
win.  P.  H.  Worman.  E.  I.  Sullivan,  L 
E.  Tyler,  S.  S.  Markham. 


The  Lockland  Lumber  Co.,  Lock- 
land,  $25,000.  C.  P.  Steams,  H.  Rik- 
hoff,  C.  Lehmann,  H.  W.  Morland,  M. 
E.  Whippy. 

The  Gould  Engineering  and  Sur- 
veying Co.,  Toledo,  $25,000.  W.  H. 
Gould,  J.  P.  Christie,  E.  C.  Gould,  B. 
K.  Switzer,  E.  D.  Keil,  A.  M.  Seeger, 
W.  C.  Rowe. 

The  Elberta  Beach  Co.,  Cleveland, 
$50,000.  C.  R.  Cross,  C.  A.  Alexan- 
der, T.  M.  Dye,  K.  T.  Siddall,  D.  V. 
Fisher. 

The  Stryker  Farmers'  Exchange 
Co.,  Stryker,  $50,000.  F.  Johnson,  J. 
Clark,  W.  Thourot,  H.  F.  Plauson,  R. 
E.  Oberlin. 

The  Trombley  Motor  Co.,  Cincin- 
nati, $10,000.  D.  M.  Trombley,  J.  S. 
Hagen,  J.  O.  Eckert,  M.  Trombley, 
K.  Hagen. 

The  Madison  Building,  Loan  and 
Savings  Co.,  London,  $300,000.  E. 
W.  Johnson,  W.  E.  Lukens,  L.  Corn- 
well,  J.  W.  Hume,  O.  B.  Anderson. 

The  Ohio  Farmers'  Clay  Co.,  Woos- 
ter,  $50,000.  Capt.  P.  Funk,  W.  A. 
Taylor,  H.  Syler,  A.  S.  Ramseuer,  F. 
I.  Heim. 

The  Berberich  Woolen  Co.,  Cin- 
cinnati, $50,000.    G.  W.  Berberich,  F. 

E.  Moser,  W.  Berberich,  A.  Wimmer, 

F.  J.  Roth. 

The  Horton  Coal  Co.,  Cleveland, 
$50,000.  A.  F.  Baier,  D.  O.  Sawyer, 
T.  G.  Brooks,  G.  F.  Franck,  D.  P. 
Bowden. 

The  Wharton  Farmers'  Grain  Co., 
Wharton,  $35,000.  H.  Van  Buren, 
C.  M.  Shellhouse,  F.  O.  Duffield,  L.  R. 
Young,  C.C.  Smith,  G.  W.  Secrist,  J. 
A.  Kimmel. 

The  Buckingham  Gram  and  Seed 
Co..  Bellevue,  $60,000.  L.  M.  Buck- 
ingham, C.  C.  Chisnell,  G.  J.  Ball,  T. 
C.  Caaterton,  S.  B.  Conger. 

The  Champion  Bag  and  Suit  Case 
Co.,  Cincinnati,  $25,000.  J.  W.  Euler, 
I.  Lieberman,  L.  Perry,  I.  B.  David- 
son, R.  de  V.  Carroll. 

The  Tudor  Oil  Co.,  Columbus,  $250.- 
000.    W.  H.  Tudor,  E.  M.  Swingle,  C. 

A.  Walz,  H.  C.  A.  Beach,  R.  W.  Fos- 
ter, ^ 

The  Herron  Development  Co., 
Youngstown,  $1250.  A.  H.  Stanfield, 
W.  E.  H.  Miles,  C.  D.  Herron,  J.  M. 
Herron,  H.  0.  Gahn. 

The  Rosemont  Country  Club  Co., 
Akron,  $100,000.  N.  M.  Berk,  L.  D. 
Freiberg,  J.  H.  Wiener,  H.  0.  Polsky, 

B.  A.  Polsky,  J.  Dauby. 


PUBLIC  UTILITIES  COMMISSION 


No.  2022— In  the  Matter,  of  the  Application  of  The  Cleveland  Elec- 
tric Illuminating  Company  for  Consent  and  Authority  to  Issue 
Its  First  Consolidated  Mortgage,  Five  Per  Cent.  Bonds  of  the  Par 
Value  of  Four  Million,  Four  Hundred  Thirty-nine  Thousand  Dol- 
lars ($4,439,000.00),  and  to  Pledge  the  Same  as  Security  for  Its 
Fifteen  Year,  Seven  Per  Cent.  First  Mortgage,  Collateral  Bonds, 
and  for  Authority  to  Sell  Said  Collateral  Bonds,  to  the  Amount  of 
Five  Million  Dollars  ($5,000,000.00).— Prayer  Granted. 


(Dated  June  28,  1920.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Cleveland  Elec- 
tric Illuminating  Company,  (a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of  Ohio),  asking 
the  consent  and  authority  of  this  Commission, 

(1)  To  issue  and  sell,  and  pending  sale,  to  pledge  its 
First  Consolidated  Mortgage,  five  per  cent.  Bonds  of  the  prin- 
cipal sum  of  $4,439,000.00,  the  proceeds  arising  from  such 
sale,  or  pledge,  of  said  bonds  to  be  applied  toward  the  reim- 
bursement of  applicant's  treasury  for  moneys,  not  procurred 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness, expended  therefrom,  for  capital  purposes,  within 
the  five  years  next  preceding  the  date  of  the  filing  of  the  appli- 
cation herein  and  to  the  first  day  of  June,  1920,  not  heretofore 
capitalized  nor  authorized  to  be  capitalized  by  order  of  this 
Commission,  and 

(2)  To  encompass  the  pledge  of  the  aforesaid  bonds,  and 
other  bonds  of  the  applicant  of  said  issue  which  have  hereto- 
fore been  authorized  issued  and  sold,  but  remain  unsold,  and 
which  may  hereafter  be  authorized  to  be  issued  by  order  of 
this  Commission,  to  issue  Fifteen  Year,  seven  per  cent.  First 
Mortgage  Collateral  Bonds,  in  an  amount  not  exceeding,  $5,- 
000,000.00,  the  proceeds  arising  from  the  sale  thereof  to  be 
used  for  the  discharge  of  the  purposes  prescribed  for  the  ex- 
penditure of  the  proceeds  arising  from  the  sale  of  the  bonds 
pledged  as  collateral  security  therefor. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 

premises,  the  Commission  finds : 

(1)  That,  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein  and  to  the  first  day  of 
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June,  1920,  the  applicant  actually  expended  from  its  treas- 
ury, for  capital  purposes,  the  sum  of  $4,439,295.69,  none  of 
which  was  obtained  or  secured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  and  the  capitaliza- 
tion of  which  has  not  been  authorized  by  any  order,  heretofore 
made. by  this  Commission; 

(2)  That  the  issue  of  applicant's  First  Mortgage,  five 
per  cent.  Bonds  of  the  principal  sum  of  $4,439,000.00  is  reason- 
ably required,  and  the  money  to  be  procured  thereby  is  neces- 
sary for  the  reimbursement  of  applicant's  treasury  for  the 
aforesaid  uncapitalized,  capital  expenditures  therefrom; 

(3)  That,  with  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  a  fair 
price  to  be  obtained  from  the  sale  of  said  bonds  would  be  sev- 
enty percentum  of  the  par  value  thereof,  and,  inasmuch  as  any 
sale  of  such  long-term  securities  at  this  time  is  highly  improb- 
able, the  most  desirable  method  of  obtaining  the  moneys  here- 
inbefore found  to  be  required  by  the  applicant  would  be  the 
issue  of  a  shorter-term  obligation  secured  by  a  deposit  of  said 
bonds  as  collateral  security  therefore; 

(4)  That,  to  encompass  the  aforesaid  pledge  of  said 
bonds,  together  with  certain  other  bonds  of  the  same  issue, 
the  issue  and  sale  of  which  have  been  authorized  by  this  Com- 
mission but  have  not  been  negotiated  by  said  corporation,  and 
other  bonds,  of  the  same  issue,  which  will  become  available 
hereafter  as  and  when  the  applicant  shall  have  completed  cer- 
tain extensions  and  improvements  now  under  construction  or 
contemplation,  the  issue  of  applicant's  Fifteen  Year,  seven  per 
cent.  First  Mortgage  Collateral  Bonds  of  the  principal  sum  of 
$5,000,000.00  is  reasonably  required  and  the  money  to  be  pro- 
cured thereby  necessary  for  the  aforesaid  lawful,'  capital  re- 
quirements of  the  applicant ; 

(5)  That,  under  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  a  fair 
price  to  be  obtained  from  the  sale  of  such  Fifteen  Year,  seven 
per  cent.  Bonds,  as  collaterally  secured,  will  be  88.98  percentum 
of  the  par  value  thereof,  and 

(6)  That,  the  applicant  now  having  bonds  issued  and 
outstanding  in  excess  of  its  issued  and  outstanding  capital 
stock,  the  issue  of  the  aforesaid  First  Mortgage  Bonds  and 
Fifteen  Year  Bonds  in  excess  of  applicant's  issued  and  out- 
standing capital  stock,  and  the  expenditure  of  the  proceeds 
thereof  as  such  excess,  should  be  specifically  consented  to, 
authorized  and  approved, 

< 
and  is  satisfied  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  said  First  Mortgage  Bonds  and  Fifteen  Year  Bonds  should 
be  granted    It  is,  therefore. 
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Ordered,  That  said  The  Cleveland  Electric  Illuminating  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  First  Mortgage, 
iive  per  cent.  Bonds  of  the  principal  sum  of  four  million,  .four  hun- 
dred and  thirty-nine  thousand  dollars  ($4,439,000.00),  and  that 
said  bonds  be  sold  for  the  highest  price  obtainable,  but  not  less  than 
seventy  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That,  pending  such  sale  of  said  bonds,  and  to  enable 
the  applicant  to  secure  the  moneys  hereinbefore  found  to  be  reason- 
ably required  and  necessary  for  its  lawful,  capital  purposes,  the  ap- 
plicant may  pledge  said  bonds  as  collateral  security  for  a  shorter 
termed  obligation,  which  obligations,  secured  by  a  deposit  of  said 
bonds  as  collateral  security,  shall  be  of  the  greatest  sum  for  which 
a  sale  can  be  negotiated,  but  in  no  event  less  than  seventy  per- 
centum of  the  par  value  of  the  bonds  deposited  as  collateral  security 
therefore    It  is  further 

Ordered,  That,  to  carry  out  the  aforesaid  pledge  of  said 
bonds,  together  with  other  bonds  of  the  same  class,  authority  to 
issue  which  has  heretofore  been  granted  the  applicant,  and  such 
future  issues  thereof  as  may,  from  time  to  time,  be  authorized  dur- 
ing the  period  of  unfavorable  market  conditions,  said  The  Cleveland 
Electric  Illuminating  Company  be,  and  hereby  it  is  further  author- 
ized to  issue  its  Fifteen  Year,  seven  per  cent.  First  Mortgage  Col- 
lateral bonds  of  the  principal  sum  of  five  million  dollars  ($5,000,- 
000.00),  such  Collateral  Bonds  to  be  secured  by  a  deposit,  as  col- 
lateral security  therefor,  of  applicant's  First  Mortgage,  five  per 
cent.  Bonds  in  the  amount  that  seventy  percentum  thereof  will 
equal  the  par  value  of  such  Collateral  Bonds,  and  to  be  sold  for  the 
highest  price  obtainable,  but  in  no  event  less  than  eighty-eight  and 
ninety-six  one-hundredths  percentum  of  the  par  value  of  such  Col- 
lateral Bonds.    It  is  further 

Ordered,  That  any  discounts  arising  from  the  sale  of  said  First 
Mortgage  Bonds  and/or  said  Collateral  Bonds  for  less  than  the  par 
value  thereof  shall  be  amortized  pursuant  to  the  rules  and  regula- 
tions heretofore  prescribed  by  this  Commission.     It  is  further 

Ordered,  That  the  issue  of  First  Mortgage  Bonds  and  said  Col- 
lateral Bonds  in  excess  of  applicant's  issued  and  outstanding  capi- 
tal stock,  and  the  expenditure  of  the  proceeds  of  such  issues  as  such 
excess,  as  hereinafter  prescribed,  be,  and  hereby  they  specifically 
are  consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  First^ 
Mortgage  Bonds  shall  be  used  for  the  reimbursement  of  applicant's 
treasury,  to  the  extent  of  such  proceeds,  for  the  aforesaid  sum  of 
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$4,439,295.69  (not  procured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness)  expended  therefrom  for  capital 
purposes,  to  the  first  day  of  June,  1920,  and  not  heretofore  capital- 
ized or  authorized  to  be  capitalized  by  order  of  this  Ciommission, 
unless  and  as  said  First  Mortgage  Bonds  shall  be  pledged  as  collat- 
eral security  for  said  Collateral  Bonds,  when  the  proceeds  arising 
from  the  sale  of  said  Collateral  Bonds  shall  be  applied  toward  the 
discharge  of  the  purposes  prescribed  for  the  expenditure  of  the 
proceeds  arising  from  the  sale  of  the  First  Mortgage  Bonds  depos- 
ited as  coUatei^al  security  therefor,  when  the  proceeds  arising  from 
the  later  sale  of  said  First  Mortgage  Bonds  shall  be  used  to  dis- 
charge said  Collateral  Bonds,  or  expended  pursuant  to  the  further 
order  of  this  Commission.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  of  the  proceeds  thereof 
pursuant  to  the  terms  and  conditions  of  this  order 


No.  1980— In  the  Matter  of  the  Application  of  The  Cleveland  Elec- 
tric Illuminating  Company  for  Consent  and  Authority  to  Issue 
Its  First  Mortgage  Five  Per  Cent.  Bonds  of  the  Par  Value  of  One 
Million,  One  Hundred  and  Fifty  Thousand  Dollars  ($1,150,000.- 
00),  Dated  April  21,  1920.-^upplemental  Order. 


(Dated  June  28,  1920.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  further  consideration  upon  the  Supplemental  Application  of 
said  The  Cleveland  Electric  Illuminating  Company,  asking  such 
modification  and  amendment  of  the  order,  made  an  entered  herein, 
as  of  date  April  twenty-third,  1920,  as  will  permit,  (1)  the  sale  of 
applicant's  First  Mortgage,  five  per  cent.  Bonds  of  the  principal 
sum  of  $1,150,000.00,  therein  authorized,  for  the  highest  price  ob- 
tainable but  not  less  than  seventy  percentum  of  the  par  value 
thereof,  instead  of  eighty-five  percentum  of  the  par  value  of  such 
bonds,  as  now  fixed  and  prescribed  by  said  order,  and  (2),  pending 
such  sale,  the  pledge  of  said  bonds  as  collateral  security  for  appli- 
cant's Fifteen  year,  seven  per  cent.  First  Mortgage  Collateral  Bonds, 
(authority  for  the  issue  and  sale  of  $5,000,000.00,  principal  sum,  of 
which  was  granted  by  the  order  of  this  Commission,  this  day  made 
and  entered  in  the  proceeding  No.  2022)  in  such  ration  that  seventy 
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I)ercentum  of  the  par  value  of  the  First  Mortgage  Bonds  so  de- 
posited as  collateral  security  therefore,  shall  equal  the  par  value 
of  the  Fifteen- Year  Collateral  Bonds  thereupon  issued : 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That,  under  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  it 
will  be  impossible  to  sell  applicant's  said  bonds  for  a  price  equal 
to  eighty-five  percentum  of  the  par  value  thereof,  and  that  a 
fair  price  to  realize  from  the  sale  of  said  bonds  will  be  seventy 
percentum  of  the  par  value  thereof ; 

(2)  That,  at  this  time,  in  view  of  the  foregoing  condi- 
tions, the  sale  of  any  long-term  securities  is  highly  improb- 
able, and  to  obtain  the  moneys  hereinbefore  found  to  be  re- 
quired by  the  applicant,  the  most  desirable  method  would  be 
the  issue  of  a  shorter-term  obligation,  secured  by  a  deposit  of 
said  bond  as  collateral  security  therefore,  and 

(3)  The  Commission  having,  by  order  this  day  made 
and  entered  in  proceeding  No.  2022,  consented  to  and  author- 
ized the  issue,  by  said  applicant,  of  certain  Fifteen  Year,  seven 
per  cent.  First  Mortgage  Collateral  Bonds,  which  bonds  are 
to  be  secured  by  a  deposit,  as  collateral  security,  of  applicant's 
said  First  Mortgage,  five  per  cent.  Bonds  in  such  amoimt  that 
seventy  percentum  of  the  par  value  thereof  shall  equal  the 
par  value  of  the  Collateral  Bonds  secured  thereby,  that,  to 
encompass  the  aforesaid  pledge  of  said  bonds,  specific  authority 
should  be  given  to  pledge  the  said  First  Mortgage  Bonds  as 
collateral  security  under  said  issue  of  Fifteen  Year  Collateral 
Bonds  authorized  in  said  proceeding  No.  2022, 

and  is  satisfied  that  the  order,  heretofore  made  and  entered  herein, 
should  be  amended  and  supplemented  accordingly.    It  is,  therefore 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
April  twenty-third,  1920,  be  and  hereby  it  is  modified,  amended, 
and  supplemented  to  provide  that  the  applicant's  First 
Mortgage,  five  per  cent.  Bonds  (of  the  principal  sum  of  $1,150,- 
000.00)  thierein  authorized,  shall  be  sold  for  the  highest  price  ob- 
tainable but  not  less  than  seventy  percentum  of  the  par  value 
thereof.    It  is  further 

Ordered,  That,  pending  such  sale  of  said  bonds,  and  to  enable 
the  applicant  to  secure  the  moneys  hereinbefore  found  to  be  rea- 
sonably required  and  necessary  for  the  applicant's  lawful,  capital 
purposes,  said  The  Cleveland  Electric  Illuminating  Company  may 
pledge  said  bonds  as  collateral  security,  for  a  shorter  termed  obli- 
gation, which  obligation,  secured  by  a  deposit  of  said  bonds  as 
collateral  security,  shall  be  of  the  greatest  amount  for  which  a  sale 
can  be  negotiated,  but  in  no  event  less  than  seventy  percentum  of 
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the  par  value  of  the  bonds  deposited  as  collateral  security  there- 
for.   It  is  further 

Ordered,  That,  to  encompass  the  aforesaid  pledge  of  said  bonds, 
specific  authority  be,  and  hereby  it  is  granted  said  The  Cleveland 
Electric  Illuminating  Company  to  deposit  said  First  Mortgage,  five 
per  cent.  Bonds  as  collateral  security  for  a  portion  of  its  Fifteen 
Year,  seven  per  cent.  First  Mortgage  Collateral  Bonds  of  the  prin- 
cipal sum  of  five  million  dollars,  the  issue  and  disposition  of  which 
was  duly  consented  to  and  authorized  by  the  order  this  day  made 
and  entered  in  proceeding  No.  2022,  which  order  hereby  is  made  a 
part  of  this  order  by  reference. 

No.  1929 — In  the  Matter  of  the  Application  of  The  Cleveland  Elec- 
tric Illuminating  Company  for  Consent  and  Authority  to  Issue 
Its  Seven  Per  Cent.  Preferred  Capital  Stock  of  the  Par  Value  of 
Three  Million  Dollars  ($3,000,000.00).— Former  Order  Revoked. 


(Dated  June  25,  1920.) 

Upon  application  of  said  The  Cleveland  Electric  Illuminating 
Company,  and  its  representation  that  diligent  effort  to  negotiate  a 
sale  of  the  $3,000,000.00,  par  value,  of  preferred  capital  stock  au- 
thorized to  be  issued  by  the  order  made  and  entered  herein  as  of 
date  March  nineteenth,  1920,  has  been  unsuccessful,  it  is 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
March  nineteenth,  1920,  be,  and  hereby  it  is  revoked  and  the  author- 
ity therein  granted  rescinded. 

jt 

No.  1945 — In  the  Matter  of  the  Application  of  The  Toledo,  Bowling 
Green  and  Southern  Traction  Company  to  Abandon  Tracks  and 
Service. — ^Prayer  Granted. 


(Dated  June  16,  1920.) 
This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest  by  publication  in  a 
newspaper  of  general  circulation  throughout  said  territory,  and 
otherwise,  as  provided  by  law,  this  matter  came  on  for  final  consid- 
eration upon  the  application  of  The  Toledo,  Bowling  Green  and 
Southern  Traction  Company,  (a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  ask- 
ing an  order  of  this  Commission  authorizing  it  to  discontinue  serv- 
ice upon  and  abandon  its  tracks  between  Cygnet  and  Trombley 
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along  a  private  right-of-way  and  the  Jerry  City  Road,  to  the  cor- 
porate limits  of  the  village  of  Jerry  City,  Ohio : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  welfare  of  the  public, 
and  having  taken  into  consideration  the  cost  of  operating  appli- 
cant's said  division,  the  Commission  finds: 

(1)  That  said  tracks  have  been  in  operation  for  more 
than  five  years  next  preceding  the  date  of  the  filing  of  the 
application  herein; 

(2)  That  service  upon  said  division  was  maintained  dur- 
ing the  year  1919  at  an  actual  operating  cost  of  $8,682.00 ;  that 
the  revenues  arising  from  the  operation  of  said  division  dur- 
ing said  period  were  $2,069.41,  and  that  the  actual  deficit 
from  operating  said  division  during  the  year  1919  was  the  sum 
of  $4,612.51,  and 

(3)  That  the  continued  operation  of  said  division  would 
jeopardize  the  successful  operation  of  the  remainder  of  the 
applicant's  system, 

and  is  satisfied  that  the  proposed  discontinuance  of  service  upon 
and  abandonment  of  said  tracks  is  reasonable,  and  that  authority 
therefore  should  be  granted.    It  is  therefore, 

Ordered,  That  said  The  Toledo,  Bowling  Green  and  Southern 
Traction  Company  be,  and  hereby  it  is  authorized  to  discontinue 
service,  effective  midnight  of  June  thirtieth,  1920,  upon  its  so- 
called  "Jerry  City  Division"  and  abandon  its  tracks,  extending  some 
2.3  miles  along  a  private  right-of-way  and  the  Jerry  City  Road, 
from  the  point  where  said  division  joins  the  main  line  of  the  appli- 
cant between  Trombley  and  Cygnet  to  the  corporate  limits  of  the 
village  of  Jerry  City,  Ohio. 


No.  1990— In  the  Matter  of  the  Application  of  The  Cleveland,  Cin- 
cinnatiy  Chicago  and  St.  Louis  Railway  Company  for  Permission 
to  Close  its  Depot  at  West  Chester,  Butler  County,  Ohio. — ^Prayer 
Granted. 


(Dated  June  17,  1920.) 

TTiis  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company  for  the  authority 
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of  this  Commission  to  close  its  passenger  and  freight  depot  at  West 
Chester,  Butler  County,  Ohio : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  welfare  of  the  public  and 
the  cost  of  operating  said  depot  as  an  agency  station,  the  Commis- 
sion is  satisfied  that  the  proposed  withdrawal  of  said  depot  as  an 
agency  station  is  reasonable  and  that  said  applicant  should  be  au- 
thorized to  make  said  point  a  prepay  station,  if  and  as  its  station 
building  thereat  shall  be  kept  open  and  maintained  in  a  proper 
manner  for  the  convenience  of  its  patrons  at  said  point.  It  is  there- 
fore. 

Ordered,  That  said  the  Cleveland,  Cincinnati,  Chicago- and  St. 
Louis  Railway  Company,  be,  and  hereby  it  is  authorized,  from  and 
after  the  first  day  of  July,  1920,  to  make  West  Chester,  Butler 
County,  Ohio,  a  prepay  station  upon  its  lines.    It  is  further 

Ordered,  That  said  The  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  shall  keep  its  station  open  at  said  point, 
maintain  the  same  in  a  sanitary  condition  and,  in  season,  properly 
warmed  and  lighted  for  the  convenience  of  its  patrons  at  this  point. 


ATTORNEY  GENERAL 


Section  6886  6.  C.  has  no  Reference  to  the  Platting  of  Lands  and 
Does  not  Have  the  Effect  of  Requiring  Approval  of  the  County 
Commissioners  a  Condition  Precedent  to  the  Recording  of  Plats 
of  Land  Outside  of  Municipal  Corporations  Even  Though  Such 
Pleas  May  Show  a  Dedication  of  Streets  or  Roads  to  Public  Use. 


No.  1247— (Opinion  Dated  May  14,  1920.) 

Hon.  Clare  Caldwell,  Prosecuting  Attorney,  Warren,  Ohio. 

Dear  Sir:  Your  letter  of  recent  date  is  received,  reading  as 
follows : 

"Under  Section  6886  General  Code,  have  the  county 
commissioners  authority  to  refuse  to  accept  and  approve  a 
plat,  laid  out  in  the  county  before  the  streets  thereon  have 
been  graded  and  drained  in  accordance  to  rules  established 
by  the  board? 

The  board  of  county  commissioners  of  this  county,  are 
desirous  of  putting  reasonable  restrictions  upon  the  platting 
land,  and  this  seems  the  only  available  section,  provided  it 
is  broad  enough  to  allow  the  same." 

Before  quoting  the  statute  which  you  mention,  it  is  proper  to 
call  the  attention  to  Sections  3580  et  seq.  G.  C,  appearing  in  a 
chapter  of  the  municipal  code  entitled  "Plats."  Certain  aspects  of 
the  earlier  forms  of  these  last  named  statutes  were  discussed  in 
an  opinion  of  this  department  (No.  619)  of  date  September  10, 
1919,  directed  to  Hon.  Haveth  E.  Mau,  Prosecuting  Attorney, 
Dayton,  Ohio,  a  copy  of  which  opinion  is  enclosed. 

For  reasons  pointed  out  in  that  opinion,  it  is  plain  that  not- 
withstanding the  fact  that  the  sections  appear  in  the  municipal 
code,  the  reference  in  the  opening  line  of  Section  3580  to  the  lay- 
ing out  of  a  village  has  reference,  not  to  a  municipal  corporation, 
but  to  the  platting  of  lands  outside  of  municipal  corporations. 
Nowhere  in  said  series  of  sections  nor  elsewhere  in  the  statutes 
is  there  found  any  requirement  that  as  a  condition  precedent  to  the 
recording  of  a  plat  of  lands  outside  a  municipal  corporation,  the 
approval  of  such  plat  by  the  county  commissioners  must  be  ob- 
tained,— in  fact,  so  far  as  has  been  found,  the  only  statute  requir- 
ing an  approval  of  plats  of  lands  outside  of  municipal  corporations 
is  Section  4346  to  the  effect  that  when  a  person  plats  lands  within 
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three  mUes  of  the  corporate  limits  of  a  city,  the  platting  commis- 
sioner of  such  city  is  to  endorse  his  approval  on  the  plat  before  it 
is  entitled  to  record. 

The  section  to  which  you  refer,  reads  as  follows: 

"Any  person  or  persons  may,  with  the  approval  of  the 
county  commissioners,  dedicate  lands  for  road  purposes.  A 
definite  description  of  the  lands  to  be  dedicated  with  a  plat 
of  the  same  thereto  attached  and  signed  by  the  party  dedi- 
cating the  same,  with  the  approval  and  acceptance  of  the 
commissioners  endorsed  thereon,  shall  be  placed  upon  the 
proper  road  records  of  the  county  in  which  such  road  is  sit- 
uated. Provided,  however,  that  if  the  lands  so  dedicated  con- 
template a  change  in  an  existing  road,  the  same  proceed- 
ings shall  be  had  thereon,  after  the  commissioners  by  proper 
resolution  approve  and  accept  lands  for  such  purposes,  as  are 
provided  for  u^  cases  where  the  commissioners  by  unanimous 
vote,  declare  their  intention  to  locate,  establish,  widen, 
straighten,  vacate  or  change  the  direction  of  a  road  without  a 
petition  therefore  but  otherwise  the  proposal  to  dedicate  land 
for  road  purposes  together  with  the  acceptance  of  the  grant 
by  the  commissioners  shall  constitute  the  lands  so  dedicated 
a  public  road,  without  any  further  proceedings  thereon." 

This  statute  does  not  in  its  terms  refer  to  the  platting  of  land, 
— ^it  concerns  merely  the  dedication  of  lands  for  road  purposes.  A 
description  and  plat  of  the  lands  proposed  to  be  dedicated  is  re- 
quired; but  plainly,  such  plat  is  for  the  purpose  only  of  showing 
the  course  and  nature  of  the  proposed  road.  Furthermore,  the 
statute  made  its  appearance  in  connection  with  the  revision  of  the 
highway  laws  commonly  known  as  the  Cass  Act  (106  O.  L.  574) ; 
and,  again,  the  statute  names  the  road  records  as  the  place  of  re- 
cording of  the  documents  relative  to  dedication. 

For  the  reasons  just  given,  it  is  quite  plain  that  the  statute 
cannot  be  read  so  as  to  have  any  effect  upon  the  platting  statutes 
first  above  referred  to.  Therefore,  such  platting  statutes  and 
said  Section  6886  are  to  be  given  full  force  and  effect  each  within 
its  own  sphere.  It  is  unncessary  here  to  express  an  opinion  upon 
the  question  whether  county  commissioners  in  the  case  of  the 
proposed  dedication  of  a  road  under  Section  6886  as  distinguished 
from  the  incidental  dedication  of  streets  in  connection  with  the 
platting  of  a  tract  of  land,  have  power  to  require  the  grading  and 
draining  of  the  road  prior  to  accepting  the  dedication  thereof  on 
behalf  of  the  public, — ^it  is  sufficient  to  say  that  a  person  who  plats 
land  outside  of  a  municipal  corporation  is  not  under  the  necessity 
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of  presenting  his  plat  to  the  county  commissioners,  and  is  at  liberty 
to  record  the  same  without  so  presenting  it,  provided  that  he  com- 
plies with  the  provisions  of  Section  3580  et  seq.,  and  in  certain 
instances  with  Section  4346. 

Hence,  answer  to  your  question  may  be  made  by  the  statement 
that  Section  6886  G.  C,  has  no  reference  to  the  platting  of  lands 
and  does  not  have  the  effect  of  requiring  approval  of  the  county 
commissioners  as  a  condition  precedent  to  the  recording  of  plats 
of  lands  outside  of  municipal  corporations,  even  though  such  plats 
may  show  a  dedication  of  streets  or  roads  to  public  use. 

Under  the  Provision  of  Section  7896-44,  G.  C,  Boards  of  Education 
are  Required  to  Pay  to  the  Employers'  Accumulation  Fund  of  the 
State  Teachers  Retirement  System,  Both  the  Normal  Qmtribu- 
tion  and  the  Deficiency  Contribution  Mentioned  in  Such  Section 
Only  Upon  Those  Teachers  Who  are  Members  of  the  Retirement 
System  and  Come  Within  the  Class  Defined  as  Contributors  to 
Such  System. 


No.  1290— (Opinion  Dated  May  28,  1920.) 

Hon.  Robert  E.  Marshall,  Prosecuting  Attorney,  Sidney,  Ohio. 

Dear  Sir:  Acknowledgment  is  made  of  the  receipt  of  your 
letter  requesting  the  opinion  of  this  department  upon  the  follow- 
ing two  questions: 

1.  "Under  Section  7896-44,  pertaining  to  the  retirement 
system  of  teachers,  may  a  board  of  education,  who  has  no 
teacher  employed  that  is  a  member  of  the  retirement  system, 
claim  exemption  from  payment  to  the  employers'  accumula- 
tion fund  of  the  normal  contributions? 

2.  "Also,  may  the  board  employing  teachers  who  are 
not  members  of  the  retirement  system  and  who  have  re- 
quested exemption  for  themselves,  claim  exemption  from  the 
payment  to  the  deficit  contribution  provided  for  in  said  sec- 
tion?'' 

Section  7896-44,  which  you  cite,  reads  as  follows : 

"Each  employer  of  a  teacher  who  is  a  member  of  the  re- 
tirement system  shall  pay  to  the  employers'  accumulation 
fund  a  certain  per  centum  of  the  eamable  compensation  of 
each  such  teacher  to  be  known  as  the  'normal  contribution'  and 
a  further  per  centum  of  the  eamable  compensation  of  each 
such  teacher  to  be  known  as  the  'deficiency  contribution.'  The 
amount  paid  by  an  employer  on  account  of  the  deficiency  con- 
tribution shall  after  the  first  payment  be  at  least  three  per 
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centum  g^reater  than  the  amount  paid  by  him  during  the  pre- 
ceding year.  The  rates  per  centum  of  such  contributions 
shall  be  fixed  on  the  basis  of  the  liabilities  of  the  retirement 
system  and  shall  be  certified  to  the  employers  by  the  retire- 
ment board  after  each  actuarial  valuation.  Until  the  first 
such  certification,  the  normal  contribution  shall  be  two  and 
eight-tenths  per  centum  of  the  members*  salaries  and  the  de- 
ficiency contributions  shall  be  two  and  seventy-seven  hun- 
dredths per  centum  of  the  members  salaries." 

It  will  be  noted  in  the  above  section  that  the  requirement  is 
that  the  emiJoyer  who  is  to  pay  either  the  "normal  contribution" 
or  the  "deficiency  contribution"  to  the  employers  accumulation 
fund  must  be  an  employer  of  a  teacher  who  is  a  member  of  the  re- 
tirement system  and  thus  if  there  was  a  teacher  employed  by  the 
board  of  education  and  such  teacher  was  not  a  member  of  the  re- 
tirement system/then  such  employer  would  not  be  compelled  under 
Section  7896-44  to  make  any  contribution  on  behalf  of  such  non- 
member  teacher.  It  may  be  said  that  the  only  teacher  who  would 
not  be  a  member  of  the  state  retirement  system  would  be  a  teacher 
coming  within  the  exceptions  set  out  in  Section  7896-44  G.C.  That 
is  to  say,  all  teachers  in  the  public  schools  in  service  on  the  Ist  day 
)f  September,  1920,  except  those  teachers  who  had  filed  with  their 
employer  at  that  time  or  prior  thereto  a  statement  in  writing,  re- 
questing exemption  from  membership,  would  constitute  the  mem- 
bership of  the  state  retirement  system,  unless  such  teachers  were 
members  of  a  local  district  pension  system  heretofore  established 
under  the  laws  of  this  state.  Other  sections  of  the  teachers  retire- 
ment law  which  sustain  this  view  of  the  matter  appear  to  be  as  fol- 
lows: 

"Sec.  7896-45:  *  ♦  *  After  the  deficiency  contribution 
has  ceased  to  be  payable,  the  normal  contribution  shall  be  the 
rate  of  per  centum  of  the  earnable  salary  of  all  contributors 
obtained  by  deducting  from  the  total  liabilities  of  the  em- 
ployers' accumulation  fund  of  the  amount  of  the  funds  in 
hand  to  the  credit  of  that  fund  and  dividing  the  remainder 
by  one  per  centum  of  the  present  value  of  the  prospective 
future  salary  of  all  contributors  as  computed  on  the  basis 
of  the  mortality  and  service  tables  adopted  by  the  retirement 
board  and  on  regular  interest.  *  *  ♦  " 

"Sec.  7896-46:  Immediately  succeeding  the  first  valua- 
tion, the  actuary  engaged  by  the  retirement  board  shall  com- 
pute the  percentage  of  the  total  compensation  of  all  contribu- 
tors *  *  *." 

"Sec.  7896-47:  Each  employer  shall  pay  annually  into 
the  employers'  accumulation  fund,  in  such  monthly  or  less 
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frequent  installments  as  the  retirement  board  shall  require, 
an  amount  certified  by  the  retirement  board,  which  shall 
equal  the  per  centum  of  the  total  compensation,  eamable  by 
all  contributors  during  the  preceding  school  year.   *  ♦  ♦  " 

"Sec.  7896-48:  The  beforementioned  deficiency  contribu- 
tion contributable  by  the  employers  shall  be  discontinued  as 
soon  as  the  accumulated  reserve  in  the  employers'  accumula- 
tion fund  shall  equal  the  present  value,  as  actuarially  com- 
puted, and  approved  by  the  retirement  board,  of  the  total 
liability  of  such  fund  for  the  payment  of  pensions  less  the 
present  value,  computed  on  the  basis  of  the  normal  contribu- 
tion rate  then  in  force,  of  the  normal  contributions  to  be  re- 
ceived on  account  of  teachers  who  are  at  that  time  contribu- 
tors." 

"Sec.  7896-49:  Each  employer,  before  employing  any 
teacher  to  whom  this  act  may  apply,  shall  notify  such  person 
of  his  duties  and  obligations  under  this  act  as  a  condition  of 
his  employment. 

Any  such  appointment  or  reappointment  of  any  teacher 
in  the  public  day  schools  of  the  state  on  or  after  the  first  day 
of  September,  nineteen  hundred  and  twenty,  or  service  upon 
indefinite  tenure  after  that  date  shall  be  conditioned  upon 
the  teacher's  acceptance  of  the  provisions  of  this  act,  as  a 
part  of  the  contract." 

"Sec.  7896-50:  .  During  September  of  each  year  or  at 
such  other  time  as  the  retirement  shall  approve,  each  em- 
ployer shall  certify  to  the  retirement  board  the  names  of  all 
teachers  to  whom  this  act  applies." 

From  the  above  sections  appearing  in  the  teachers'  retirement 
system  act,  if  it  is  apparent  that  an  employing  board  of  education 
is  required  to  make  its  payments  under  such  acts  only  upon  those 
teachers  "who  are  contributor,"  and  in  Section  7896-1  the  section 
defining  the  meaning  of  certain  words  says : 

"  'Contributor*  shall  mean  any  person  who  had  an  ac- 
count in  the  teachers'  saving  fund." 

It  is  therefore  apparent  that  a  teacher  who  was  not  a  member 
of  the  state  retirement  system  would  not  be  a  contributor,  as  used 
in  the  various  sections  of  the  act,  and  the  board  of  education,  as  the 
employer,  could  not  be  compelled  to  make  payments  required  of  it 
for  teachers  who  are  not  contributors ;  that  is  to  say,  members  of 
the  state  retirement  system. 

Cioming  to  your  second  question,  you  desire  to  know  whether 
the  board  of  education  employing  teachers  who  are  not  members  of 
the  retirement  system,  and  who  have  requested  exemption  for 
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themselves,  could  claim  exemption  from  the  payment  to  the  defi- 
ciency contribution  provided  for  in  Section  7896-44.  The  answer 
to  this  is  the  same  as  the  answer  to  the  first  question  propounded 
as  to  the  requirements  for  the  "normal  contribution,"  for  the  sec- 
tion  says  that  the  employers  who  are  to  pay  to  the  employers* 
accumulation  fund  shall  be  the  employers  of  teachers  who  are  mem- 
bers of  the  retirement  system.  The  teachers  for  whom  the  board 
would  not  have  to  contribute  would  be  those  teachers  who  are  non- 
members  of  the  retirement  system  of  the  state,  that  is,  those  who 
have  been  properly  exempted  under  the  provisions  of  Section  7896- 
22  of  such  act. 

Based  upon  the  sections  of  the  statutes  herein  quoted,  it  is 
therefore  the  opinion  of  the  attorney  general  that  under  the  provi- 
sions of  Section  7896-44,  boards  of  education  are  required  to  pay  to 
the  employers'  accumulation  fund  of  the  state  teachers  retirement 
system,  both  the  normal  contribution  and  the  deficiency  contrbu- 
tion  mentioned  in  such  section  only  upon  those  teachers  who  are 
members  of  the  retirement  system  and  come  within  the  class  de- 
fined as  "contributors"  to  such  system. 


SUPREME  COURT 


The  City  of  Sandusky  v.  The  Baltimore  &  Ohio  Railroad  Co.,  et  al. 

Railroads — Grade  Crossing  Elimination — Inability  to  Agree  Upon 
Plan — Jurisdiction  of  Common  Pleas  Court — ^Lateral  Diversion  of 
Tracks^— Section  8879,  General  Code— Submission  of  Plans  and 
Modifications  by  Municifiality  or  Railroad. 


1.  Where  two  railroads  and  a  street  intersect  at  grade  and  the  security  and 
convenience  of  the  public  require  the  elimination  of  such  grade  crossing, 
and  by  reason  of  the  intersection  of  such  railroads  at  the  crossing  it  is 
impracticable  to  eliminate  the  grade  crossing  by  a  vertical  raising  of  the 
railroad  tracks  or  vertical  depression  of  the  street,  the  court  is  authorized 
under  Section  8879,  General  Code,  to  adopt  a  reasonable  and  practicable 
plan  of  ^rside  crossing  elimination,  which  may  require  such  reasonable 
lateral  diversion  as  may  be  necessary  to  accomplish  the  purpose  of  the 
statute. 

2.  Upon  the  failure  of  ^a  municipality  and  a  railroad  company  or  companies 
to  agree  upon  a  plan  of  grade  crossing  elimination,  and  upon  the  filing  of 
a  petition  in  the  court  of  common  pleas  by  the  municipality  or  the  rail- 
road company  or  companies,  each  party  is  entitled  to  present  to  the  court 
plans  and  modifications  thereof,  and  the  court  is  authorized  to  adopt  the 
most  reasonable  and  most  practicable  plan. 

(No.  16407— Decided  May  11,  1920.) 

Error  to  the  Court  of  Appeals  of  Erie  county. 

This  action  was  begun  in  the  court  of  common  pleas  of  Erie 
county  to  abolish  the  grade  crossing  of  The  Baltimore  &  Ohio  Rail- 
road Company,  The  New  York  Central  Railroad  Company  and  The 
Lake  Shore  Electric  Railway  Company  on  Columbus  avenue  in  the 
city  of  Sandusky.  Columbus  avenue  has  a  northwesterly  and  south- 
easterly course  and  is  one  of  the  principal  streets  of  Sandusky,  upon 
the  center  of  which  are  the  tracks  of  The  Lake  Shore  Electric  Rail- 
way Company,  which  operates  both  a  street  and  interurban  car 
service. 

The  railroad  tracks  of  The  New  York  Central  Railroad  Com- 
pany cross  Columbus  avenue  at  grade,  in  a  easterly  and  westerly 
direction.  At  the  same  location  the  railroad  tracks  of  The  Balti- 
more &  Ohio  Railroad  Company  cross  Columbus  avenue  at  grade, 
in  a  northerly  and  southerly  direction,  and  intersect  the  tracks  of 
The  New  York  Central  Railroad  Company  at  approximately  right 
angles  and  at  or  near  the  center  of  Columbus  avenue.  The  city  of 
Sandusky,  The  Lake  Shore  Electric  Railway  Conipany,  The  New 
York  Central  Railroad  Company  and  The  Baltimore  &  Ohio  Rail- 
road Company  were  unable  to  agree  upon  a  plan  for  elimination  of 
the  grade  crossing.    A  petition  was  filed  by  the  city  under  Section 
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8878,  General  Code,  in  the  common  pleas  court,  against  the  rail- 
way company  and  the  railroad  companies,  seeking  the  abolition  of 
the  grade  crossing;  hearing  was  had;  and  judgment  was  ren- 
dered adopting  the  plan  of  the  city,  which,  in  addition  to  lowering 
the  surface  of  Columbus  avenue  and  raising  the  tracks  of  both 
railroad  companies,  diverted  the  tracks  of  the  Baltimore  &  Ohio 
Railroad  Company  laterally,  so  as  to  avoid  its  crossing  the  tracks 
of  The  New  York  Central  Railroad  Company  above  Columbus  ave- 
nue. Arthur  street  has  a  northeasterly  and  southwesterly  course, 
and  does  not  intersect  Columbus  avenue,  and  is  a  cul  de  sac  stopp- 
ing at  the  right  of  way  of  The  Baltimore  &  Ohio  Railroad  Com- 
pany, but  if  extended  would  intersect  Columbus  avenue  at  or  near 
the  crossing  of  Columbus  avenue  and  the  tracks  of  the  railroad 
companies. 

Mr.  Edward  S.  Stephens,  city  solicitor,  and  Mr.  John  F.  Mc- 
Crystal,  for  plaintiff  in  error. 

Mr.  C.  C.  Handy;  Messrs.  Frazier  &  Frazier  and  Mr.  W.  B. 
Cockley,  for  defendants  in  error. 

Robinson,  J.  The  court  of  appeals  reversed  the  judgment  of 
the  court  of  common  pleas  court  upon  the  following  grounds : 

1.  That  the  statutes  of  Ohio  do  not  authorize  the  adoption 
of  a  plan  of  elimination  of  grade  crossings  which  requires  the  lat- 
eral diversion  of  railroad  tracks, 

2.  That  the  statutes  of  Ohio  do  not  authorize  the  extension 
of  Arthur  street  as  a  part  of  the  grade  crossing  elimination  plan 
in  Columbus  avenue. 

3.  That  the  judgment  of  the  court  of  common  pleas  should 
be  stayed  during  the  period  of  federal  control  of  railroads. 

The  important  question  in  this  case  is  whether  by  the  statutes 
of  Ohio,  in  an  adversary  proceeding,  the  municipality  is  authorized 
to  present  and  the  court  is  empowered  to  adopt  a  plan  of  grade 
crossing  elimination  which  requires  the  lateral  diversion  of  a  rail- 
road track. 

Section  8863,  General  Code,  and  the  sections  immediately  fol- 
lowing, provide  in  substance  that  where  the  council  of  a  municipal 
corporation,  and  the  directors  of  the  railroad,  are  of  the  opinion 
that  the  security  and  convenience  of  the  public  require  alternation 
in  such  crossing,  or  the  approaches  thereto,  or  in  the  location  of 
the  railroad,  or  the  public  ways,  so  as  to  avoid  a  crossing  at  grade, 
the  council  of  the  municipality  and  the  directors  of  the  railroad 
company  may  agree  upon  a  plan  which  either  diverts  the  railroad 
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or  the  street  laterally,  and  the  procedure  is  provided  for  accomplish- 
ing the  purpose. 

Section  8874,  General  Code,  and  the  sections  immediately  fol- 
lowing, provide  for  the  abolition  of  the  grade  crossing  where  the 
municipality  and  the  railroad  company  are  unable  to  agree  upon 
the  plan  of  elimination,  or  where  the  railroad  is  unwilling  to  join  in 
the  improvement,  and  while  counsel  have  seen  fit  to  divide  the  pro- 
visions of  the  code  for  elimination  of  grade  crossings  into,  "vol- 
untary" and  "adversary"  classifications,  and  while  Section  8863, 
General  Code,  and  the  sections  there  immediately  following,  apply 
only  to  voluntary  eliminations,  and  Section  8874,  and  the  sections 
there  immediately  following,  apply  only  to  adversary  proceedings, 
yet  the  whole  is  one  scheme  of  legislation  having  for  its  purpose  the 
elimination  of  grade  crossings  where  the  security  and  convenience 
of  the  public  require  such  elimination;  and  logically,  provision  is 
made  for  the  interested  parties  to  first  attempt  to  agree  upon  a 
plan.  In  the  so-called  voluntary  sections,  although  it  would  seem 
unnecessary  in  so  far  as  they  authorize  a  railroad  company,  the  ex- 
press provision  is  made  that  the  railroad  company  may  agree  to 
divert  its  tracks  laterally  and  the  municipality  may  agree  to  divert 
its  streets  laterally,  and,  since  such  diversion  may  be  made  either 
of  the  tracks  or  the  streets,  it  is  manifestly  lawful  for  the  council 
to  make  proposals  and  present  plans  to  the  railroad  company  for  a 
lateral  diversion  of  the  railroad  and  for  the  railroad  company  to 
make  proposals  and  present  plans  for  the  lateral  diversion  of  the 
streets;  and,  while  the  adversary  sections  contain  no  express  pro- 
vision for  the  municipality  presenting  plans  for  the  lateral  diver- 
sion of  railroads,  and  Section  8875  does  make  such  provision  with 
reference  to  streets,  the  express  provision  for  lateral  diversion  of 
streets  would  seem  to  be  rather  for  the  purpose  of  enlarging  the 
power  of  the  municipality  with  reference  to  its  streets  than  for 
the  purpose  of  limiting  its  power  over  the  location  of  the  tracks 
of  the  railroad  company,  for  when  the  legislation  came  to  consider 
the  question  of  limitations  upon  the  power  of  the  municipality  over 
the  location  of  the  tracks  of  the  railroad  company  it  confined  its 
limitations  (Section  8876)  to  "the  established  maximum  or  ruling 
grade  governing  the  operations  by  engines  on  which  the  improve- 
ment is  tp  be  made,  *  *  *  nor  shall  the  railroad  company's  tracks 
or  such  highway,  street  or  way,  be  required  to  be  placed  below  high 
water  mark." 

Section  8877  provides  in  substance  that  if  a  railroad  company 
refuses  or  fails  to  cooperate  in  the  preparation  of  plans,  and  fails 
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to  agree  upon  the  plans  for  such  improvement,  then  either  the 
railway  company  or  the  municipal  corporation  may  submit  the 
matter  of  determining  the  method  by  which  the  improvement  shall 
be  made  to  the  court  of  common  pleas,  and  Section  8879  provides 
that  "Upon  the  filing  of  such  petition,  accompanied  by  plans,  the 
railroad  company  or  municipality  opposed  to  the  prayer  thereof, 
or  directly  interested  therein,  shall  have  the  right  *  *  *  to  file  an 
answer  to  such  petition  and  to  present  other  plans  for  the  abolition 
of  such  grade  crossings. 

It  is  conceded  in  this  case  that  the  plans  presented  by  the 
municipality  provided  for  a  lateral  diversion  of  the  railroad  tracks 
of  The  Baltimore  &  Ohio  Railroad  Company,  and  it  is  contended 
that  the  statutes  of  Ohio  do  not  authorize  the  municipality  to  pre- 
sent plans  in  an  adversary  proceeding  which  include  a  lateral  diver- 
sion of  the  railroad  tracks,  and  a  reading  of  Section  8874  and  8875, 
without  reference  to  the  other  sections  of  the  code  pertaining  to 
the  elimination  of  grade  crossings,  would  seem  to  justify  that  con- 
tention. But  the  code  does  expressly  provide  in  Section  8863  for 
the  diversion  of  the  railroad  tracks  in  a  voluntary  proceeding,  and 
it  does  expressly  provide  in  Section  8879,  in  an  adversary  proceed- 
ing, for  the  diversion,  by  order  of  the  court,  of  the  railroad  tracks 
in  the  following  language:  "After  examination  of  all  plans  pre- 
sented to  it  and  after  hearing  the  evidence,  the  court  shall  make  a 
finding  as  to  whether  or  not  the  security  and  convenience  of  the 
public  require  that  alterations  be  made  in  the  crossing  or  cross- 
ings or  in  the  approached  thereto,  or  in  the  location  of  the  railroad 
or  railroads  or  in  the  public  way,  or  any  grades  thereof,  so  as  to 
avoid  a  crossing  at  common  grade,  *  ♦  *  and  whether  such  plans 
or  any  of  them  are  reasonable  and  practicable."  And  since  the 
whole  legislation  upon  the  subject  of  the  elimination  of  railroad 
crossings  at  grade  is  one  scheme  of  legislation  looking  to  the  accom- 
plishment of  one  purpose,  to-wit,  the  security  and  convenience  of 
the  public,  and  since  it  is  the  duty  of  the  court,  when  possible,  to 
so  construe  the  statute  as  to  accomplish  the  purpose  for  which  it 
was  enacted,  and  since  it  is  conceded  that  the  security  and  con- 
venience of  the  public  require  the  elimination  of  the  grade  cross- 
ing on  Columbus  avenue  and  that  such  elimination  is  impracticable 
without  a  lateral  diversion  of  either  the  tracks  of  one  of  the  rail- 
roads or  the  street,  and  since  the  authority  is  expressly  given  in 
the  so-called  voluntary  statutes,  and  expressly  given  to  the  court 
in  the  adversary  statute,  we  are  unwilling  to  hold  that  in  author- 
izing the  municipality  to  require  the  raising  or  lowering  of  the 
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railroad  track  the  legislature  intended  to  withhold  from  it  the 
privilege  of  proposing  for  the  acceptance  or  rejection  of  the  rail- 
rpad  company  the  plan  which  in  the  judgment  of  its  council  seemed 
the  most  f easable,  but  rather  from  the  whole  context  of  the  legis- 
lation upon  the  subject  are  disposed  to  hold  that  it  was  the  manifest 
intention  of  the  legislature  to  authorize  the  raising  or  lowering  of 
the  railroad  tracks  in  such  manner  as  would  best  accomplish  the 
purpose,  having  due  regard  for  the  rights  of  the  public,  the  munici- 
I)ality  and  the  railroad  company.  And  since  no  power  is  conferred 
upon  the  municipality  to  enforce  the  raising  or  lowering  of  the 
railroad  tracks,  either  vertically  or  laterally,  or  both,  without  the 
consent  of  the  railroad  company  to  the  plans,  except  by  a  proceed- 
ing in  court,  and  then  only  when  the  court  shall  find  that  the  secur- 
ity and  convenience  of  the  public  require  such  raising  and  lowering 
and  that  the  plan  adopted  is  reasonable  and  practicable,  we  can 
find  no  logical  reason  for  concluding  that  the  legislature  meant  to 
restrict  the  municipality  from  proposing  that  which  it  authorizes 
the  court  to  order  upon  the  failure  of  the  municipality  and  the 
railroad  to  agree. 

We  do  not  express  a  preference  for  the  plan  proposed  by  the 
municipality,  the  selection  of  the  plan  being  a  matter  for  the  de- 
termination of  the  trial  court  and  review  by  the  court  of  appeals 
We  are  of  opinion  that  the  court  has  power,  where  it  finds  the 
security  and  convenience  of  the  public  require  it  to  adopt  the  plan 
which  in  its  judgment  is  the  most  feasible,  having  due  regard  for 
the  rights  of  the  public,  the  municipality  and  the  railroad  company, 
regardless  of  whether  the  plan  adopted  is  the  plan  originally  pro- 
posed by  the  municipality  or  a  modification  of  that  plan  and  first 
proposed  in  the  court  proceedings,  and,  when  it  finds  the  plan  for 
the  diversion  of  the  railroad  tracks  laterally  is  reasonable  and 
practicable,  to  adopt  such  plan  and  order  its  execution.  We  find 
such  interpretation  in  no  way  conflicts  with  the  constitution  either 
of  the  state  or  nation. 

Upon  the  second  proposition,  to-wit,  the  extension  of  Arthur 
street  from  its  westerly  terminus  through  The  Baltimore  &  Ohio 
Railroad  Company's  yards  and  over  its  tracks  at  grade,  as  part  of 
the  elimination  of  grade  crossing  proceedings,  we  hold  with  the 
court  of  appeals;  for  the  reason  that  it  is  conceded  that  Arthur 
street  as  now  existing  is  a  cul  de  sac  and  has  no  connection  with 
Columbus  avenue,  and,  therefore,  no  connection  with  the  grade 
crossing  sought  to  be  eliminated.  Before  the  city  can  include 
Arthur  street  in  a  proceeding  for  the  elimination  of  a  grade  cross- 
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ing  at  Columbus  avenue  it  must  connect  Arthur  street  with  Colum- 
bus avenue,  and  by  appropriate  legislation  and  proceedings  acquire 
the  right  to  cross  the  lands  and  the  tracks  of  The  Baltimore  &  Ohio 
Railroad  Company,  and  before  it  can  cross  same  at  grade  it  must 
comply  with  Sections  8898  and  8899,  General  Code. 

Since  the  federal  control  of  railroads  has  recently  been  termi- 
nated by  the  federal  government,  the  third  ground  of  reversal  is  in 
this  case  a  moot  question,  and,  since  counsel  for  both  plaintiff  in 
error  and  defendants  in  error  agree  that  the  refusal  of  the  com- 
mon pleas  court  to  stay  the  proceedings  pending  the  termination  of 
federal  control  was  probably  error,  this  court  is  disposed  to  accept 
their  conclusion  in  this  case. 

The  judgment  of  the  court  of  appeals  is  reversed  as  to  the 
first  proposition,  to-wit,  that  the  statutes  of  Ohio  do  not  authorize 
the  adoption  of  a  plan  of  elimination  of  grade  crossings  which  re- 
quires in  addition  to  the  raising  of  the  railroad  tracks  their  lateral 
diversion,  and  is  afiirmed  as  to  the  second  and  third  grounds  of 
refusal. 

The  cause  is  remanded  to  the  court  of  common  pleas  for  fur- 
ther proceedings  according  to  law. 
Judgment  accordingly.  Judgment  reversed  and  cause  remanded. 

Jones,  Matthias,  Johnson,  Wanamaker  and  Merrell,  JJ.,  concur. 

Nichols,  C.  J.,  not  participating 
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NEW  CORPORATIONS 

The  Lambrou  Structural  Steel 
Painting  Co.,  Cleveland,  $10,000.  P. 
L.  Lambrou,  C.  F.  McConnell,  H.  E. 
Davis,  A.  M.  Klein,  H.  T.  Hoffman. 

The  Toledo  Engrinering  Service  Co., 
Toledo,  $10,000.  R.  £.  Oberholtzer, 
£.  £.  Hatfield,  C.  C.  Friedman,  F.  E. 
LaFrance,  A.  A.  Swartz. 

The  Metal  Industries  Service  Co., 
Cleveland,  $10,000.  L.  Bennet  Marsh, 

C.  B.  Solders,  G.  C.  Bannon,  P.     D. 
Bairas,  W.  Warner  Kenyon. 

The  Independent  Homes  Co.,  Cleve- 
land, $500.  C.  F.  Van  Nortwick,  H. 
L.  Rohde,  P.  W.  Wagner,  F.  K.  Horn, 
E.  G.  Guthery. 

The  Youngstown  State  Bank, 
Youngstown,  $60,000.  M.  Willo,  J.  A. 
Willo,  J.  G.  Vascak,  J.  Schromofskt, 
K.  F.  Mogg,  J.  Mogus,  M.  Fialla,  J. 
Lamparty,  J.  Shragel,  A.  Krispinsky. 

The  Uniopolis  Threshing  Co.,  Uni- 
opolis,  $8,000.  E.  M.  Naus,  F.  Gesler, 
A.  E.  Foore,  L.  Markley,  C.  R.  Har- 
tung,  G.  Taylor,  O.  Ohler. 

The  White  E^gle  Merchandise  Co., 
Lorain,  $25,000:  J.  Majka,  W.  Kam- 
inski,  F.  Kawalewski,  A.  Price,  J.  C. 
Jaworski,  A.  Liss,  R.  F.  Harrell. 

The  Union  Furnace  Co-operative 
Store  Co.,  Union  Furnace,  $5,000.  D. 
A.  Frey,  J.  E.  Harlett,  A.  L.  Ream, 

D.  E.  Jones,  R.  D.  Bray,  T.  W.  Chil- 
cote,  O.  H.  Bryan. 

The  Miami  Valley  Savings  Bank, 
Miamisburg,  $50,000.  T.  V.  Lyons, 
J.  Schmitz,  W.  Alexander,  F.  W.  Ros- 
najsrle,  J.  G.  Kline. 

The  Inter-States  Securities  Co.,  Co- 
lumbus, $10,000.  E.  E.  Postle,  F.  W. 
Postle,  M.  A.  Rau,  R.  E.  Russell,  C.  S. 
Burt. 

The  George  M.  Ungureann  Co., 
Cleveland,  $15,000.  (Printing.)  G. 
M.  Ungureann,  D.  J.  Eridon,  A.  A. 
Lendy,  M.  J.  Carl,  J.  C.  Bloch. 

The  Morgan  County  Livestock 
Shipping  Co.,  McConnellsville,  $2,000. 
C.  S.  Hiatt.  W.  P.  Chappdear,  W. 
Brown.  T.  T.  Fisher,  C.  C.  Barkhurst, 
L.  B.  Tennat. 

The  Vassar  Pharmacy  Co.,  Cleve- 
land, $30,000.  H.  E.  Kohen,  E.  J. 
Rousuck,  D.  G.  Stein,  B.  J.  Manow, 
M.  Leitner. 


The  West  Side  Market  Garage  Co., 
Cleveland,  $12,000.  J.  P.  Kalma,  B. 
Svata,  P.  J.  Mulligan,  J.  N.  Acker- 
man,  F.  Harris. 

The  West  Salem  Electrical  Supply 
Co.,  West  Salem,  $10,000.  W.  S. 
Zehner,  C.  W.  McBride,  F.  L.  Berry, 
J.  B.  Crosby,  S.  A.  Read. 

The  Cleveland  Woman's  Club  Co., 
Cleveland,  $30,000.  L.  C.  Fleming, 
M.  B.  Martin,  J.  L.  Ross,  R.  Stowers, 
R.  J.  Minor,  H.  Fairfax,  I.  D.  Boyd. 

The  Interstate  Chemical  Products 
and   Extract  Co.,   Cleveland,  $50,000. 

A.  Silberberg,   M.   Friedman,     S.    J. 
Burger,  G.  M.  Geobl,  H.  S.  Gottfried. 

The  George  Thierwechter  Co.,  To- 
ledo, $10,000.  G.  Thierwechter,  A. 
M.  Thierwechter,  W.  E.  Riplogle,  R. 
W.  Kraft,  D.  M.  Thierwechter. 

The  Westerville  Farmers'  Ex- 
changee Co.,  Westerville,  $50,000.  W. 
C.  Beal,  R.  Frizzell,  E.  Yamell,  I.  S. 
Barnes,  G.  W.  Metzger. 

The  Linworth  Farmers'  Exchange 
Co.,  Linworth,  $40,000.  H.  L.  Gabel, 
I.  N.  Neds,  W.  S.  Wilson,  W.  D.  Hen- 
derson, J.  F.  Lane. 

The  Springfield  Bond  and  Mortgat'e 
Co.,  Springfield,  $500,000.  S.'S.  Pet- 
ticren,  H.  Hagen,  A.  H.  Penfield,  W. 
T.  Tuttle,  F.  E.  Hosterman,  D.  F. 
Snyder. 

The  Sunset  Ribbon  and  Carbon  Co., 
Cleveland,  $2500.  C.  T.  McConnell, 
R.  W.  Sanborn,  M.  Kubik,  C.  T.  Rich, 
V.  P.  Snyder. 

The  Blue  Rock  Coal  Co..  Zanesville; 
$150,000.  L.  D.  Abell,  L.  M.  Breedan, 
S.  T.  Price,  E.  K.  Sprague,  J.  H.  Tan- 
ner. 

The  Womans  City  Club  of  Cincin- 
nati Co,,  Cincinnati;  $10,000.  C.  M. 
Lawson,  N.  B.  Loughead.  K.  F.  Stil- 
well.  H.  N.  Mallon.  J.  Hilton. 

The  Thos.  J.  Nichol  Co.,  Cincinnati; 
$200,000.  (brass  manufacture.)  T.  J. 
Nichol,  D.  K.  Nichol,  E.  M.  Andrew, 

B.  McMillan,  J.  G.  O'Connell. 

The  Owen  Construction  Co.,  Akron; 
$50,000.  T.  J.  Owen.  B.  Owen,  W.  J. 
Helmkamp,  T.  Helmkamp,  F.  A. 
Owen. 

The  J.  F.  Wall  Co..  Cleveland;  $25.- 
000,  (needlework.)  J.  F.  Wall,  M.  E. 
Schmitt,  E.  M.  Schmitt,  J.  J.  Schmitt, 
K.  Schmitt. 
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The  Richter  Transfer  Co.,  Cincin- 
nati; $75,000.  A.  Richter,  E.  M.  Rich- 
ter, L.  0.  Richter,  E.  Richter,  M. 
Richter. 

The  Miles  Richmond  Realty  Co., 
Cleveland:  $25,000.  L.  J.  McGurk,  F. 
DiSanto,  J.  Vazzari,  J.  Laciofano,  R. 
Guciardo. 

Thp  Lyman  Realty  Co.,  Toledo; 
$10,000.  B.  S.  Oechsler,  E.  M.  Bush- 
man, H.  L.  Christopher,  R.  M.  Marks, 
C.  S.  Northrup. 

The  Imfeld  Music  Store  Co,  Hamil- 
ton, $36,000.  C.  F.  Imfeld,  E.  Dames, 
A.  Imfeld,  E.  Z.  Cochran,  H.  J.  Koeh- 

The  Buckwirt  Oil  &  Gas  Co.,  Ak- 
ron; $16,500.  J.  A.  Buck,  W.  T.  Da- 
vis, W.  Koontz,  R.  C.  Franklin,  L.  C. 
Buckwalter 

The  Charles  G.  Mitchell  Co.,  Cleve- 
land; $10,000,  (commercial  art.)  C. 
G.  Mitchell,  C.  F.  Leach,  Jr.,  R.  C. 
Leach,  R.  J.  Mitchel,  K.  O.  Heise. 

The  Lucky  Fanners  Exchange  Co., 
«BO,000  S.  K.  Wright,  J.  A.  Stresbel, 
H.  F.  Borcherding,  O.  S.  South,  H. 
Dumipace. 

The  Shubert-Cox  Theater  Co.,  Cin- 
cinnati; $1,000,000.  B.  L.  Heidings- 
feld,  C.  Cox,  S.  Rheinstrom,  E.  J.  Bab- 
bitt, B.  G.  Bruce. 

The  &nith  Rubber  Co.,  Cleveland; 
$25,000.  E.  Koppm,  A.  Goldman,  M. 
Garber,  G.  P.  Gordon,  R.  E.  Heim- 
berger. 

The  P  H.  &  L.  Co-operative  Co., 
Valley  City  Station;  $100,000.  S.  H. 
Harris,  J.  H.  Renter,  R.  W.  Strong. 
J.  P.  Kelley,  Edwin  Krause,  C.  Cady. 

The  Fitzgerald  Construction  Co.. 
Ashtabula;  $50,000.  T.  P.*  Fitzgerald 
O.  V.  AnHerson,  T.  R.  Cherry,  M. 
Sherman.  P.  Fitzgerald. 

The  Cleveland  Airport  Co.,  Cleve- 
land; $10,000.  A.  G.  Breckling,  R.  P, 
James,  J.  H.  Bolton,  A.  R.  Cleary,  M. 
D'Lloyd.  N.  W.  Kindwell 

The  Cut  Rate  Laundry  Co.,  Cincin- 
nati; $10,000.  W.  R.  Burk,  C.  C.  Nie- 
mev*>r.  H.  A  Lucker,  W.  H.  Mimze- 
brock,  H.  H.  Burk. 

The  Ashtabula  Investment  Co.,  Ash- 
tabula; $100  000.  A.  Rinto,  C.  Shel- 
don. Jr..  R.  V.  Howard,  G.  A.  Sidley. 
C.  ^.  Fmmons. 

The  Superior  Mint  Co.,  Cleveland: 
$200  000.  J.  S  Whalpu,  F.  Trimmer, 
A.  Campbell,  E.  A.  Kleffner,  G.  W. 
Snyder. 

Thp  Jronton  A  "to  Snnply  Co.,  Iron- 
ton;  $30,000.      F.  0.  Wartenberg,  W. 


E.  Reed,  F.  A.  Wartenberg,  B.  Gar- 
finkle,  A.  E.  Chambers. 

The  East  Shore  Land  Co.,  Cleve- 
land; $100,000.  H.  E.  Downing,  L.  J. 
Rattay,  H.  M.  B.  Bear,  E.  H.  Komlos, 

F.  B.  Douglass. 

The  Commercial  Realty  &  Develop- 
ment Co.,  Cleveland;  $10,000.  D. 
Amoff,  L.  Amoff,  E.  R.  Pearce,  M. 
P.  Goodman,  A.'  D.  Dietz. 

The  Aman  &  Sandman  Box  &  Lum- 
ber Co.,  Cincinnati;  $40,000.  F.  A. 
Amann,  H.  B.  Sandmann,  H.  N.  Rag- 
land,  W.  D.  Murphy,  C.  F.  Werner. 

The  Acme     Audit     Co.,  Cleveland; 
$15,000.     A.  B.  Harmel,  B.  Harmel 
J.  Juster,  H.  B.  Brackenridge,  C.  W. 
Sackett; 

The  Mintinz^  Oil,  Coal.  Gas  &  Clay 
Products  Co.,  Murray;  $15,000.  W. 
Thomas,  P.  F.  Loper,  E.  H.  Hayman, 
R.  Bell,  M.  Cook,  G.  W.  Vansickle,  J. 
Popozy,  A.  Snedden,  M.  E.  Cox. 

The  Sigma  Phi  Epsilon  Building 
Co.,  Dalawer;  $25,000.  O.  E.  Long,  A. 
R.  Keppel,  R.  0.  Canright,  C.  L. 
Jaynes,  C.  M.  Canright. 

The  F.  D.  Hann  Co.,  Wellston, 
$200,000,  (tobacco.)  F.  D.  Hann,  M.  V. 
Hann,  H.  S.  Goddard,  H.  M.  Stroth, 

E.  H.  WiUis. 

The  Auto  Tire  Jobbers  Co.,  Cleve- 
land; $30,000.  B.  Feniger,  H.  Kauf- 
man, C.  T.  Sitrin,  G.  Shibley,  E.  Moh- 
lar. 

The  D.  Kirk  Moore  Co.,  Cleveland; 
$500,  (no  par.  Metal  products.)  D. 
K.  Moore,  T.  Zimmerman,  H.  T.  Clark, 
H.  L.  BarkduU,  F.  S.  Whitcomb. 

The  Livengood  Land  Co.,  Akron; 
$10,000.  S.  L.  Livengood,  W.  H.  Grif- 
fith. K.  Griffiths,  A.  W.«  Morton,  H. 
Anson. 

The  Republic  Development  Co. 
Youngstown;  $35,000.  K.  M.  Lyons 
H.  P.  Lyons,  N.  Y.  Dindeal,  W.  G. 
Meakin,  J.  A.  Willo. 

The  J.  A.  V.  Broom  &  Brush  Co.. 
Cleveland;  $105,000.    A.  F.  Bemsteen 

F.  J^.  Day,  L.  H.  Jay,  L.  Leventhal, 
M.  L.  Bemsteen. 

The  Clear  Title  Realtv  Co.,  Cleve- 
land; $100,000.     W.  C.  Pabner,  D.  J 
Davis,  H.  Sivitz,  P.  Rigor,  Jr.,  H.  S. 
Stein. 

The  Canton  Woman's  Club  Co.,  Can- 
ton; $100,000.  M.  E.  P.  Ambler,  D.  B. 
Johnston,  I.  G.  Souers,  M,  E.  Senter. 
E.  M.  Barrick. 

The  Dyke  Homes  Co..  Cleveland, 
$10,000.  J.  A.  Smith,  J.  W.  Smith,  J. 
E.  Davis,  D.  M.  Yarger,  D.  M.  Turner. 
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The  F.  Ziehm  Co.,  Cleveland;  $25,- 
000,  (merchandise.)  F.  Ziehm,  F. 
Ziehm,  Jr.,  A.  E.  Ziehm,  H.  R.  Ziehm, 
A.  E.  Lord. 

The  Novelty  Furniture  Manufactur- 
ing Co.,  Zanesville;  $25,000.  F.  Fox, 
Jr.,  R.  H.  Moorehead,  M.  Fox,  F.  L. 
Haines,  G.  Fox. 

The  P.  D.  G.  Delivery  Co.,  Cleve- 
land; $10,000.  A.  M.  LaViers,  M.  Sa- 
insbury,  F.  J.  Young,  R.  H.  Davis,  M. 
Jones. 

The  Schmidt  Pastry  Shoppe  Co., 
Cleveland;  $80,000.  E.  F.  Schmidt,  J. 
Hoegerle,  F.  Frischauf,  J.  Ranft,  H. 
L.  Eastman. 

The  Tri-State  Lumber  &  Building 
Co.,  Cincinnati;  $25,000.  D.  P.  Hoov- 
er, J.  A.  Roche,  A.  0.  Kirschner,  H. 
A.  Bixby,  J.  B.  Hourst. 

The  Maumee  Valley  Sugar  Co.,  To- 
ledo; $50,  no  par.  J.  Schoepfle,  M.  R. 
Allen,  W.  H.  Simpson,  J.  Wilson,  U. 
G.  Denman. 

The  Diana  Candy  Manufacturing 
Co.,  Cleveland;  $10,000.  A.  Crouch 
C.  F.  McConnell,  J.  A.  Brune,  C.  L. 
Wessel,  M.  L.  Dilley. 

The  Phillipsburg  State  Bank,  Phil- 
Hnsburer;  $25,000.  O.  E.  Baker,  E. 
Weaver,  H.  B.  Marshall,  M.  W.  Miller, 

F.  C.  Koch,  P.  King. 

The  Oliver  Coal  Co..  Columbus, 
$25,000.  J.  V.  Oliver.  J.  L.  Kegel- 
meyer,  H.  G.  Grossman,  W.  C.  Gross- 
man, A.  H.  Johnson. 

The  Security  Discount  Co.,  Cleve- 
land, $100,000.     F.  E.  Stuyvesant,  E. 

G.  Guthry,  B.  J.  Guthery,  L.  H.  Loom- 
is,  H.  M.  Kodet. 

The  Fox  River  Butter  Co.,  Cleve- 
land, $25,000.  L.  Kempf,  W.  R.  Love- 
man,  H.  S.  Johnson,  A.  E.  Cromer,  G. 
J.  Kempf. 

The  Croatian  Grocery  &  Meat  Mar- 
ket Co.,  Cleveland,  $20,000.  I.  Kap- 
udjija,  J.  Borkovic,  J.  Mankas,  F. 
Tumbry,  M.  Kasunic. 

The  Hundson  Tractor  and  Imple- 
ment Co.,  Hudson,  $25,000.  W.  E. 
Hurd,  K.  L.  McLame,  S.  Mitchell,  W. 
G.  Albaugh,  W.  A.  Albaugh. 

The  Meteor  Phonograph  Co.,  Day- 
ton, $20,000.  C.  Cappel,  A.  C.  LiM- 
weiler,  J.  M.  Sands,  C.  T.  Scheble,  P. 
Scherer. 

The  Miami  Farm  Co.,  Hamilton, 
$300,000.  W.  C.  Shepherd,  T.  A.  Dor- 
sey,  W.  N.  Andrews,  R.J.  Weber,  J. 
H.  Black. 

The  News  Printing  Co.,  Newcomers- 
ton,    $10,000.      M.   O.   Julien,   C.   W. 


Phillips,  M.  C.  Julien,  N.  Phillips,  A. 
Julien. 

The  Soyco  Mills  Co.,  Greenville, 
$300,000.    A.  Martz,  E.  A.  Grubbs,  F. 

D.  Coppock,  C.  Minnich,  V.  W.  Mider, 

E.  A.  Webb,  J.  C.  Katzenberger. 

The  Falls  &  Golsdorf  Co..  Cleveland, 
$1,000.  no  par  (Insurance)  L.  E. 
Falls,  M.  V.  Horr,  A.  H.  Falls,  F.  G. 
Golsdorf,  W.  J.  Gilsdorf. 

The  Crude  Oil  Co.,  Akron,  $500, 
000.  J.  C.  Roane,  J.  E.  Preston,  R.  R. 
Gill,  M.  F.  Bauer,  J.  C.  Grimm. 

The  Magnolia  Lumber  Co.,  Magnol- 
ia, $10,000.  W.  D.  Magruder,  A.  K. 
Magruder,  H.  V.  Buel,  J.  C.  Welty,  L. 
Brady. 

The  Rushsylvania  Farmers'  Supply 
Co.,  Rushsylvania,  $40,000.  F.  H.  Mit- 
chell, S.  M.  Jones,  C.  V.  Chism,  W.  S. 
Lehrer,  C.  0.  Stanfield,  W.  H.  Eber- 
hard,  I.  P.  Core,  C.  Ausley,  W.  W. 
Windman,  E.  O.  Pugh. 

The  Economy  Portable  Building  Co., 
Toledo,  $15,000.?  S.  E.  C.  Moor,  L  R. 
Schrinel,  E.  L.  Peters,  Frank  E.  Mil- 
ler, S.  S.  Wall. 

The  National  Fabricating  Co.,  Can- 
ton, $25,000.  A.  M.  McCarty,  H.  S. 
Armstrong,  E.  W.  Stevens,  B.  H. 
Price,  N.  F.  Staley. 

The  Acreage  Realty  Co.,  Niles,  $50,- 
000.  E.  G.  King,  E.  Christopher,  W. 
A.  Jones,  M.  A.  Todd.  P.  E.  Kight- 
linger. 

The  Heights-Coventry  Tire  Repair 
Co.,  Cleveland,  $5,000.  R.  T.  Murphy, 
M.      H.   Murphy,   M.   F.   Wallace,   L. 

E.  Murphy,  R.  F.  Murphy.    > 

The  Gorge  Falls  Developing  and 
Mortgage  Co.,  Akron,  $10,000.  F.  D. 
Howe,  D.  A.  Griffin,  R.  McClenathen, 
W.  E.  Fulton,  J.  E.  Springer. 

The  Magnumite  Mills,  Co.,  Kirtland, 
$50,000.     E.  A.  Webbe,  L.  C.  Martin, 

F.  J.  Ebeling,  E.  Cury,  J.  Biggs,  L. 
Curry. 

The  Ohio  Stone  Tray  Co.,  Cleve- 
land, $15,000.  E.  Stedronsky,  J.  L. 
Muzik,  W.  C.  Winter,  F.  K.  Hejduk, 
M.  J.  Herr. 

The  Whittle-Hippler  Co.,  Cleveland, 
$3,000.  (Decorating)  J.  Dember,  H. 
Jones,  Whittle,  T.  E.  Hippler,  G.  M. 
Hipp'ler,  A.  T.  Whittle. 

The  Alpha  Kappa  Kappa  Aluminal 
House  Co.,  Cincinnati,  $25,000.  F.  H. 
Lamb,  M.  H.  Umer,  W.  M.  Doughty, 
C.  E.  Caldwell,  W.  E.  Murphy. 

The  Green  Villa  Co.,  Cleveland,  $30,- 
000.  D.  L.  Shaw,  E.  Weinberger,  J. 
C.  Wheye,  E.  J.  Shaw,  D.  Cefaratt. 
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Increases 

The  Defiance  Printing  &  Engraving 
Co.,  Defiance,  $18,000  to  $100,000. 

The  Mead  Pulp  &  Paper  Co.,  Day- 
ton, $1,500,000  to  $6,300,000. 

The  Youngstown  Bread  Co., 
Youngstown,  $150,000  to  $350,000. 

The  Columbus  Bread  Co.,  Colum- 
bus, $200,000  to  $450,000. 

The  Toledo  Bread  Co.,  Toledo,  $50,- 
000  to  $250,000. 

The  Fomes-Walters  Electric  Co., 
Canton,  $10,000  to  $20,000. 

The  Siam  Oil  &  Gas  Co.,  Columbus, 
$40,000  to  $125,000. 

The  Central  West  Coal  and  Lum- 
ber Co.,  Columbus,  $250,000  to  $500,- 
000. 

The  Southern  Ohio  Coal  Co.,  Co- 
lumbus, $50,000  to   $250,000. 

The  Master  Builders  Co.,  Cleve- 
land, $150,000  to  $300,000. 

The  Florentine  Pottery  Co.,  Cam- 
bridcre,  $150,000  to  $250,000. 

The  Mohler  Lumber  Co.,  North 
Canton,  $50,000  to  $100,000. 

The  Chamnion  Coated  Paper  Co., 
Hamilton.  $3,600,000  to  $6,600,000. 

The  Sheets  Elevator  Co.,  Cleve- 
land. $200,000  to  $1,000,000. 

The  Erie  Oil  and  Grease  Co.,  Cleve- 
land. $12,000  to  $20,000. 

The  Shelbv  Wire  Co.,  Shelby,  $35,- 
000  to.  $75,000. 

Thp  Elwood  Mvers  Co.,  Springfield, 
$2,000,000   to   $^.500,000. 

The  Hysell  Rnn  Coal  Co.,  Zanes- 
villp,  $25,000  to  $R0,000. 

The  Ohio  Coal  Service  Co.,  Colum- 
bus. $10,000  to  $400,000. 

Th«  Washinoiion  Silica  Sand  Co., 
Wflshino'ton.   $75,000    to   $150,000. 

The  Claflin  EnHneennq:  Co.,  Lan- 
caster, $40,000  to  $100,000. 

The  Fdwprd  J.  f^hanon  Co.,  Cincin- 
nati. $40,000  to  $250,000. 

Th**  Bover-Kruse  Mortuary  Co., 
Tol-'do,  «10  000  to  1^50.000. 

The  Federal  Manufacturing  Co., 
Col"mb"S-  $100  000  to  ^^150.000. 

T>»p  <Ad«»r^s-Barre  Co.,  Columbus, 
$10  000  to  $50,000. 

Th*»  Robertson  "Pa^nt  ^  V«mi8h 
Co..   Cleveland.   $100,000   ^o   $*>0O.000. 

The  T^in^er  T^rothers  Clav  Co.,  Su- 
^pr^re«»k.  $200  000  to  $500,000. 

The  Tpdnstrial  n'*"*r»""nt  To.,  Cleve- 
land. $1,000,000  to  ««?.O00  0O0. 

Thp  pi'-VolTyinn  M»»rinfa'*tiiring  Co., 
Forest.  ^9R0.00O  to  $500,000. 

Th**  .TiiQtnp  ^  P«rVor  Co.,  Colum- 
bus, $40,000  to  $?00.000. 


The  Bradford  Building  &  Loan  As- 
sociation, Bradford,  $250,000  to  $500,- 
000. 

The  Tri-State  Glass  Co.,  Toledo, 
$500  to  $200,000.  Preferred,  3,000 
shares;  common,  no  par. 

The  Reinhold  Co.,  Cleveland,  $50,- 
000  to  $100,000. 

The  Lima  Telephone  and  Telegraph 
Co.,  Lima,  $1,000,000  to  $1,500,000. 

The  Ungar  Realty  Co.,  Youngs- 
town, $50,000  to  $400,000. 

The  Ainsworth  Shoe  Co.,  Toledo, 
$100,000  to  $150,000.  (Common 
stock.) 

The  Ainsworth  Shoe  Co.,  Toledo, 
$150,000  to  $850,000.  (Preferred 
stock.) 

The  Henry  B.  Smith  Building  & 
Loan  Co.,  Fremont,  $384,000  to  $500,- 
000. 

The  Nord  Clothing  Co.,  Cincinnati, 
$10,000  to  $20,000. 

The  Cincinnati  Frog  &  Switch  Co., 
Cincinnati,  $200,000  to  $300,000. 

The  Clay  Products  Co.,  Monroeville; 
$500  to  $1,000,000  preferred,  and  10,- 
000  shares  of  common — ^no  par. 

The  cohasset  Realty  Co.,  Youngs- 
town; $150,000  to  $250,000. 

The  M.  A.  &  M.  Waist  Co.,  Cleve- 
land; $65,000  to  $100,000. 

The  Reading  Bldg.  &  Loan  Co..  of 
Reading,  Ohio;  $2,000,000  to  $3,500,- 
000. 

The  Union  Coal  &  Fire  Clay  Co.. 
Dennison;  $100,000  to  $160,000. 

The  Barkelew  Electric  Manufactur- 
ing Co.,  Middletown;  $15,000  to  $180,- 
000. 

The  Titus  &  Martin  Co.,  Cincinnati; 
$50,000  to  $150,000. 

The  Brendamour  Sportine  Goods 
Co.  Cinr»innati;  $25,000  to  $75,000. 

The  Canton  Pythian  Castle  Co. 
Canton;  $200,000  to  $500,000. 

The  United  Dairy  Co.,  Bellaire; 
$200,000  to  $300,000.  (Common  stock.) 

The  United  Dairy  Co.,  Bellaire; 
$300,000  to  $500,000.  (Preferred 
stock.) 

Decreases 

The  Oval  Wood  Dish  Co.,  DelU; 
$1,000,000  to  $150,000. 

The  United  Coffee  Co.,  Cleveland, 
$60,000  to  $30,000. 

The  Seybold  Machine  Co.,  Dayton, 
$1,000,000  to  $500,000. 

The  Automobile  Finance  Co.,  Cleve- 
land, $25,000  to  $500. 

The  Sherman  Building  Co.,  Warren, 
$200,000  to  $100,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1999— In  the  Matter  of  the  Application  of  The  Mansfield  Tele- 
phone Company  of  Mansfield^  Ohio,  for  Leave  to  Issue  Certain 
CaiHtal  Stock.    Pi-ayer  Granted. 


(Dated  June  29,  1920.) 

This  day,  (it  appearing  from  the  verified  allegations  in  said  ap- 
plication and  the  sworn  statements  and  exhibits  filed  in  connection 
therewith,  and  other  documentary  evidence  submitted,  that  the  tak- 
ing of  oral  testimony  herein  is  unnecessary),  this  matter  came  on 
for  consideration  upon  the  application  of  The  Mansfield  Telephone 
Cbmpany,  (a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Ohio) ,  asking  the  consent  and  au- 
thority of  this  commission  to  issue  common  capital  stock  of  the  par 
value  of  $112,450.00  and  six  per  cent  preferred  capital  stock  of  the 
par  value  of  $100,000.00,  the  proceeds  arising  from  the  sale  thereof 
to  be  used  for  the  reimbursement  of  applicant's  treasury  for  moneys, 
not  procured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences 
of  indebtedness,  expended  therefrom  for  capital  purposes,  and  to 
provide  for  the  partial  payment  of  the  cost  of  additions,  extensions 
and  improvements  to  plant  and  facilities  now  in  progress  or  con- 
templation. 

The  commission,  being  fully  advised  in  the  premises,  finds,  from 
the  pleadings  and  exhibits  filed  herein  and  its  independent  investi- 
gation and  inquiry  thereupon : 

(1)  That,  between  the  dates  August  1st,  1918,  and  April 
30th,  1920,  the  applicant  actually  expended  from  its  treasury 
for  the  provision  of  net  additions  to  its  plalit  in  the  city  of 
Mansfield,  Ohio,  the  sum  of  $19,959.70,  none  of  which  was  pro- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of 
indebtedness,  and  the  capitalization  of  which  has  not  been  au- 
thorized by  any  order  heretofore  made  by  this  commission. 

(2)  That,  between  the  dates  October  1st,  1919,  and  April 
30th,  1920,  the  applicant  actually  expended  from  its  treasury 
for  the  payment  of  the  cost  of  certain  work  in  progress,  the 
sum  of  $36,418.82,  none  of  which  was  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  and  the 
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capitalization  of  which  has  not  been  authorized  by  any  order 
heretofore  made  by  this  commission : 

(3)  That  the  applicant  has  under  contract,  in  progress  or 
in  contemplation  other  additions,  extensions  and  improve- 
ments to  its  plant  and  facilities,  estimated  to  cost  the  sum  of 
$365,836.16,  and  displacing  some  $65,740.00  of  its  present  in- 
vestment, and 

(4)  That  the  issue  of  applicant's  common  capital  stock  of 
the  par  value  of  $112,450.00  and  its  preferred  capital  stock  of 
the  par  value  of  $100,000.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  reimbursement 
of  applicant's  treasury  for  the  aforesaid  uncapitalized  capital 
expenditures  therefrom  and  to  provide  for  the  partial  payment 
of  the  cost  of  the  aforesaid  additions,  extensions  and  improve- 
ments to  its  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stocks  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Mansfield  Telephone  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the  par 
value  of  one  hundred  and  twelve  thousand,  four  hundred  and  fifty 
dollars  ($112,450.00)  and  its  six  per  cent  preferred  capital  stock  of 
the  par  value  of  one  hundred  thousand  dollars  ($100,000.00) ,  and 
that  said  capital  stocks  be  sold  for  the  highest  price  obtainable  but 
for  not  less  than  the  par  value  of  said  common  capital  stock,  nor 
less  than  ninety-five  per  centum  of  the  par  value  of  said  preferred 
capital  stock.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  pre- 
ferred capital  stock  for  less  than  the  par  value  thereof  be  exting- 
uished pursuant  to  the  rules  and  regulations  heretofore  prescribed 
by  this  commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stocks  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to-wit : 

(a)  For  the  reimbursement  of  applicant's  treasury  for  the 
aforesaid  sums  of  $19,959.70  and  $36,416.82,  not  procured  bv 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, expended  therefrom,  for  capital  purposes  within  the  five 
years  next  preceding  the  date  of  the  filing  of  the  application 
herein  and  to  the  first  day  of  May,  1920. 

(b)  The  partial  payment,  to  the  extent  of  the  remainder 
of  such  proceeds,  of  the  cost  of  the  additions,  extensions  and 
improvements  to  applicant's  facilities  and  plant  now  under  con- 
struction or  contract,  or  in  contemplation,  the  cost  of  which 
has  been  estimated  at  the  total  sum  of  $365,826.16  and  which 
will  displace  some  $65,740.00  of  its  present  investment,  as  more 
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fully  set  forth  in  the  several  exhibits  appended  to  the  applica- 
tion herein,  which  hereby  are  made  parts  of  this  order  by  ref- 
erence. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stocks  and  the  expenditure  of  the  proceeds  thereof  pursuant 
to  the  terms  and  conditions  of  this  order. 


No.  2000— In  the  Matter  of  the  Application  of  Coitral  Union  Tele- 
phone Company  for  Authority  to  Purchase  Certain  Common 
Stock  and  Certain  Preferred  Stock  of  The  Mansfield  Telephone 
Company.    Prayer  Granted. 


(Dated  June  29,  1920.) 

This  day,  (it  appearing  from  the  verified  allegations  in  said  ap- 
plication and  the  sworn  statements  and  exhibits  in  connection  there- 
with, and  other  documentary  evidence  submitted,  that  the  taking  of 
oral  testimony  is  unnecessary),  this  matter  came  on  for  consider- 
ation upon  the  application  of  Central  Union  Telephone  Company,  (a 
corporation,  duly  organized  and  existing  under  the  laws  of  Illinois 
and  duly  authorized  to  do  business  in  the  state  of  Ohio) ,  asking  the 
consent  and  authority  of  this  commission  to  purchase  and, hold,  of 
the  $112,450.00  common  capital  stock  and  $100,000.00  six  per  cent 
preferred  capital  stock  of  The  Mansfield  Telephone  Company,  au- 
thorized to  be  issued  by  the  order  this  day  made  and  entered  in  Pro- 
ceeding No.  1999,  common  capital  Stock  of  the  par  value  of  $31,- 
750.00  and  preferred  capital  stock  of  the  par  value  of  $14,100.00. 

The  commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  Its  independent  investi- 
gation and  inquiry  thereupon,  and  for  the  purpose  of  this  proceed- 
ing, that  the  convenience  of  the  public  will  be  promoted  by  the  ac- 
quisition, by  the  applicant,  of  said  capital  stocks,  and  that  thereby 
the  public  will  be  furnished  adequate  service  for  a  reasonable  and 
just  rate,  rental,  toll  or  charge  therefor,  and  is  satisfied  that  its 
consent  and  authority  for  such  purchase  and  holding  of  said  capital 
stocks  should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  Central  Union  Telephone  Company  be, 
and  hereby  it  is  authorized  to  purchase  and  hold  of  the  $112,450.00 
common  capital  stock  and  $100,000.00  six  per  cent  preferred  capital 
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stock  of  The  Mansfield  Telephone  Company,  authorized  to  be  issued 
under  authority  of  the  order  this  day  made  and  entered  in  Proceed- 
ing No.  1999,  common  capital  stock  of  the  par  value  of  thirty-one 
thousand,  seven  hundred  and  fifty  dollars  ($31,750.00)  and  prefer- 
red capital  stock  of  the  par  value  of  fourteen  thousand,  one  hundred 
dollars  ($14,100.00.)     It  is  further 

Ordered,  That  the  findings  as  to  rates  and  service  hereinbefore 
set  forth  shall  not  be  binding  upon  this  commission  in  any  future 
proceeding  involving  said  matters. 


No.  214 — ^In  the  Matter  of  the  Complaint  of  The  Caxton  Power 
Company  Vereus  the  Enforcement  of  Ordinance  No.  32063  Passed 
by  the  Cowicil  of  the  City  of  Cleveland  on  March  16, 1914.  Rates 
Fixed.  

(Dated  July  2,  1920.) 

This  day  came  the  parties  in  the  above  proceeding,  namely  The 
Caxton  Power  Company  and  the  city  of  Cleveland,  Ohio,  by  their 
respective  attorneys ;  and,  by  and  with  the  consent  of  said  parties* 
the  commission  does  hereby  find  that  the  maximum  rate  of  three 
cents  per  kilowatt  hour  for  electricity  for  electric  light  so  fixed  by 
said  ordinance  appealed  from  is  unjust  and  unreasonable ;  that  the 
rates  and  charges  made  by  said  company  for  electricity  furnished  to 
said  city  of  Cleveland  and  its  inhabitants  since  the  passage  of  said 
ordinance  of  March  16th,  1914,  as  shown  by  the  tariffs  of  said  com- 
pany on  file  with  this  commission  and  effective  since  said  date  are 
not  in  excess  of  just  and  reasonable  rates  and  charges  for  such  serv- 
ice. It  is,  therefore,  by  and  with  the  consent  of  the  parties  afore- 
said, hereby 

Ordered,  That  the  rates  and  charges  made  by  said  The  Caxton 
Power  Company  for  electric  service  furnished  by  it  to  the  city  of 
Cleveland  and  its  inhabitants  since  said  sixteenth  day  of  March, 
1914,  as  shown  by  the  schedule  thereof  on  file  with  this  commission 
and  effective  since  said  date,  be,  and  they  are  hereby  substituted  for 
said  rate  of  three  cents  per  kilowatt  hour  provided  for  in  said  ordi- 
nance, and,  by  like  consent,  it  is  further  , 

Ordered,  That  said  rates  and  charges  continue  in  force  and  ef- 
fect during  the  period  of  said  ordinance  appealed  from,  namely  the 
period  ending  with  the  effective  date  of  Ordinance  No.  61410-A, 
passed  by  the  city  council  of  the  city  of  Cleveland  on  the  twenty- 
sixth  day  of  April,  1920. 
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No.  1948-— In  the  Matter  of  the  Joint  Application  of  The  Peoples 
Telephone  Company  to  Sell,  and  of  The  Tuscarawas  County  Tele- 
phone Company  to  Purchase  All  of  the  Property  of  The  Peoples 
Tel^>hone  Company.    Prayer  Granted. 


(Dated  June  6,  1920.) 

This  day  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  includ- 
ing the  statement  to  that  effect  of  the  Mayor  of  Gnadenhutten — 
the  Mayor  of  Port  Washington  having,  for  some  ten  days,  failed  to 
respond  to  an  inquiry  of  like  tenor — ^that  the  taking  of  oral  testi- 
mony herein  is  unnecessary),  this  matter  came  on  for  consideration 
upon  the  joint  application  of  The  Peoples  Telephone  Company  and 
The  Tuscarawas  County  Telephone  Company,  (corporations  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  Ohio, 
with  their  principal  places  of  business  at  Port  Washington  and  New 
Philadelphia,  Ohio,  respectively),  asking  the  consent  to  and  ap- 
proval, by  this  Commission,  of  the  sale,  by  the  former,  and  the 
purchase,  by  the  latter,  of  all  the  property,  rights  and  other  assets 
of  said  The  Peoples  Telephone  Company,  which,  consist,  generally, 
of  a  plant  and  system  for  the  furnishing  of  telephonic  service  at 
the  villages  of  Gnadenhutten  and  Port  Washington,  Ohio: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  C!ommission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon: 

(1)  That  the  convenience  of  the  public  will  be  promoted 
by  such  sale  and  purchase  of  said  property,  and 

(2)  That  the  public  thereby  will  be  furnished  adequate 
service  for  a  reasonable  and  just  rate,  rental,  toll  or  charge 
therefor, 

and  is  satisfied  that  consent  and  authority  for  such  sale  and  pur- 
chase of  said  property  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Peoples  Telephone  Company  be,  and 
hereby  it  is  authorized  to  sell  and  convey  to  The  Tuscarawas 
County  Telephone  Company  all  of  its  property,  rights  and  other 
assets,  as  the  same  are  more  fully  enumerated  and  described  in  a 
detailed  inventory  appended  to  the  application  herein,  which  in- 
ventory hereby  is  made  a  part  of  this  order  by  reference ;  and  said 
The  Tuscarawas  County  Telephone  Company  hereby  is  authorized 
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to  purchase  and  acquire  said  property,  and  to  pay  therefor  the 
agreed  consideration  of  $1,813.48.    It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  the  parties  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty.   It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval,  by  this  Commission,  of  any  increase  in  rates 
or  diminution  of  service  within  the  territory  now  served  by  means 
of  said  property,  nor  shall  the  findings,  hereinbefore  set  forth,  nor 
the  authorization  of  the  passing  of  said  consideration  be  binding 
upon  this  Commission  in  any  future  proceeding  involving  the  sub- 
ject of  rates  or  service. 


No.  239 — In  the  Matter  of  the  Comfriaint  and  Appeal  of  The  Arcade 
Service  Company  From  Ordinance  No.  32063  Passed  by  the  Coun- 
cil of  the  City  of  Cleveland,  March  16, 1914,  Fixing  the  Maximum 
Electric  Light  Rate  in  the  City  of  Cleyeland  at  Three  Cents  (3c) 
Per  Kilowatt  Hour.    Rates  Fixed. 


(Dated  July  2,  1920.) 

This  day  came  the  parties  in  the  above  proceeding,  namely  The 
Arcade  Service  Company  and  the  city  of  Cleveland  Ohio,  by  their 
respective  attorneys ;  and,  by  and  with  the  consent  of  said  parties, 
the  commission  does  hereby  find  that  the  maximum  rate  of  three 
cents  per  kilowatt  hour  for  electricity  for  electric  light  so  fixed  by 
said  ordinance  appealed  from  is  unjust  and  unreasonable;  that  the 
rates  and  charges  made  by  said  company  for  electricity  furnished  to 
said  city  of  Cleveland  and  its  inhabitants  since  the  passage  of  said 
ordinance  of  March  16th,  1914,  as  shown  by  the  tariflfs  of  said  com- 
pany on  file  with  this  commission  and  effective  since  said  date  are 
not  in  excess  of  just  and  reasonable  rates  and  charges  for  such 
service.  It  is,  therefore,  by  and  with  the  consent  of  the  parties 
aforesaid,  hereby. 

Ordered,  That  the  rates  and  charges  made  by  said  The  Arcade 
Service  Company  for  electric  service  furnished  by  it  to  the  city  of 
Cleveland  and  its  inhabitants  since  said  sixteenth  day  of  March, 
1914,  as  shown  by  the  schedule  thereof  on  file  with  this  commis- 
sion and  eflfective  since  said  date,  be,  and  they  are  hereby  substi- 
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tuted  for  said  rate  of  three  cents  per  kilowatt  hour  provided  for  in 
said  ordinance,  and,  by  like  consent,  it  is  further 

Ordered,  That  said  rates  and  charges  continue  in  force  and  ef- 
fect during  the  period  of  said  ordinance  appealed  from,  namely  the 
period  ending  with  the  effective  date  of  Ordinance  No.  51410-A, 
passed  by  the  city  council  of  the  city  of  Cleveland  on  the  twenty- 
sixth  day  of  April,  1920. 


No.  1611— In  the  Matter  of  the  Application  of  The  New  York,  Chi- 
cago and  St.  Louis  Railroad  Company  for  Leave  to  Execute  Its 
Second  and  Improvement  Mortgage"  and  to  Issue  Bonds  There- 
under.    Order  on  Second  Sui^lemental  Application. 


(Dated  June  12,  1920.) 

This  day  (it  appearing  from  the  verified  allegations  in  said 
pleading  and  the  sworn  statements  and  exhibits  filed  in  connection 
therewith,  and  other  documentary  evidence  submitted,  that  the 
taking  of  oral  testimony  thereupon  is  unnecessary),  this  matter 
came  on  for  further  consideration  upon  the  second  supplemental 
application,  filed  herein  as  of  date  June  ninth,  1920,  by  said  The 
New  York,  Chicago  and  St.  Louis  Railroad  Company,  asking  the 
consent  and  authority  of  this  (Commission  to  issue,  in  addition  to 
the  bonds  heretofore  authorized  to  be  issued  herein,  its  second  im- 
provement mortgage,  Series  "A,"  gold  bonds,  dated  May  1,  1918, 
and  maturing  May  1,  1931,  of  the  principal  sum  of  one  million  and 
thirty-six  thousand  dollars,  the  proceeds  arising  from  the  sale 
thereof  to  be  applied  toward  the  reimbursement  of  applicant's 
treasury  for  moneys,  not  procured  by  the  issUe  of  stock,  bonds, 
notes,  or  other  evidences  of  indebtedness,  expended  therefrom, 
within  the  period  April  30,  1919,  and  March  31,  1920,  inclusive,  for 
the  acquisition  of  certain  additional  motive  power  equipment  and 
the  purchase  and  retirement  of  outstanding  equipment  trust  obli- 
gations : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein,  and  its  independent  investigation  and  inquiry  there- 
upon: 

(1)  That,  within  the  period  April  thirtieth,  1919,  and 
March  thirty-first,  1920,  both  inclusive,  the  applicant  actually 
expended  from  its  treasury  for  the  acquisition  of  additional 
motive  power  equipment  and  the  purchase  and  retirement  of 
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outstanding  equipment  trust  obligations,  the  sum  of  $1,036,- 
168.60,  none  of  which  was  procured  or  obtained  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness ; 

(2)  That  the  issue  of  applicant's  said  second  and  im- 
provement mortgage  bonds  of  the  principal  sum  of  $1,036,- 
000  is  reasonably  required  and  the  money  to  be  obtained  there- 
by necessary  for  the  partial  reimbursement  of  applicant's 
treasury  for  the  aforesaid  uncapitalized,  capital  expenditures 
the]|;ef rom ; 

(3)  That,  under  the  conditions  now  obtaining  in  the 
financial  markets  and  .surrounding  the  sale  of  securities,  a 
reasonable  price  to  obtain  for  said  bonds  will  be  eighty  per- 
centum  of  the  par  value  thereof,  and 

(4)  That,  the  applicant  now  having  mortgage  bonds  and 
other  evidences  of  indebtedness  issued  and  outstanding  in  ex- 
cess of  its  issued  and  outstanding  capital  stock,  the  issue  ot 
said  bonds  in  excess  of  applicant's  issued  and  outstanding 
capital  stock  and  the  expenditure  of  the  i»t)ceeds  thereof  as 
such  excess  should  be  specifically  consented  to,  authorized  and 
approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds,  as  prayed  for  in  the  said  second  supplemen- 
tal petition  herein,  should  be  granted.    It  is,  therefore. 

Ordered,  That,  in  addition  to  such  securities  as  have  hereto- 
fore been  authorized  to  be  issued  in  this  proceeding,  said  The  New 
York,  Chicago  and  St.  Louis  Railroad  Company  be,  and  hereby  it 
is  authorized  to  issue  its  second  and  improvement  mortgage.  Series 
'"A,"  six  per  cent,  gold  bonds  (to  be  dated  May  1,  1918,  and  to  ma- 
ture May  1,  1931),  of  the  principal  sum  of  one  million  and  thirty- 
six  thousand  dollars  ($1,036,000),  and  that  said  bonds  be  sold  for 
the  highest  price  obtainable,  but  not  less  than  eighty  (80)  per- 
centum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
for  less  than  the  par  value  thereof  be  amortized  pursuant  to  the 
rules  and  regulations  heretofore  prescribed  by  this  Commission.  It 
is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditure  of  the 
proceeds  thereof,  as  such  excess,  as  hereinafter  provided,  be,  and 
hereby  they  are  specifically  consented  to,  authorized  and  approved. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purpose,  and  no  other. 
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to  wit :  The  reimbursement,  to  the  extent  of  such  proceeds,  of  ap- 
plicant's treasury  for  the  aforesaid  sum  of  $1,036,158.60  (not  pro- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness), expended  therefrom,  between  the  dates  April  30, 
1919,  and  March  31,  1920,  for  the  acquisition  of  additional  motive 
power  equipment  and  the  purchase  and  retirement  of  outstanding 
equipment  trust  obligations,  as  more  fully  set  forth  in  Section  5, 
upon  page  three  of  the  instant  application  herein,  which  portion  of 
said  application  hereby  is  made  a  part  of  this  order  by  reference. 
It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  and  the  expendi- 
ture of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions 
of  this  order.    It  is  further 

Ordered,  That  jurisdiction  be,  and  hereby  it  is  retained  over 
this  proceeding,  and  the  same  continued  for  the  purpose  of  receiv- 
ing and  considering  the  further  and  future  supplemental  applica- 
tions which  may  be  filed  herein  by  said  applicant  and  the  making 
of  such  further  order,  or  orders  as,  in  the  premises,  may  be  rea- 
sonable and  necessary. 
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Witness  Fees  of  $1.00  Per  Day  and  Mileag^e  at  the  Rate  of  Five  Cents 
Per  Mile  to  and  From  May  be  Paid  in  the  Hearing  of  Jnyenile^ 
Cases  from  the  Treasury  of  the  County.  A  yerificati<m  of  Such 
Fee  is  Not  Required. — ^Witness  Fees  in  Lunacy,  Epileptic  and 
Feeble-minded  Cases  Are  to  be  Considered  as  Costs,  Under  the 
Provisions  of  Section  1892,  General  Code. — ^The  Meaning  of  the 
Term  'Insolvent"  in  Section  1982,  General  Code,  is  That  the  Pro- 
visions of  Inscrfvency  in  These  Cases  Consist  of  the  Determination 
of  That  Fact  by  the  Probate  Court  and  the  Entrance  of  His  Find- 
ing in  This  Regard  on  the  Court's  Record  of  the  Case. — ^The  Fees 
and  Expenses  of  the  Officer  Referred  to  in  Section  5348-10  Gen- 
eral Code,  When  Properly  Fixed  and  Certified,  Are  Payable  from 
the  State's  Share  of  the  Undivided  Inheritance  Tax  in  Cases 
Where  no  Tax  is  Adjudged  to  be  Due  from  the  State. — ^The 
Phrases  'Terson  Legally  Responsible  for  His  Care  and  Support" 
as  Used  in  Section  1602,  General  Code,  and  '"Those  Lawfully  Re- 
*  sponsible  for  his  Care"  as  Used  in  Section  1982  General  Code,  Re- 
fers to  Those  Persons  Who  Are  Responsible  for  an  Indigent  Pa- 
rent Under  Section  12429  General  Code  and  to  the  Parental  Obli- 
gations Required  by  Section  13008  General  Code,  and  Also  Sec- 
tions 7995  and  7997,  Defining  the  Mutual  Obligations  of  Husband 
and  Wife  as  to  Support  and  Their  Obligations  to  Minor  Children. 


No.  1391— (Opinion  Dated  July  1,  1920.) 

Hon.  John  P.  Phillips,  Jr.,  Prosecuting  Attorney,  Chillicothe,  Ohio. 

Dear  Sir:^.  Acknowledgment  is  made  of  the  receipt  of  your  re- 
cent letter  relative  to  your  request  for  the  opinion  of  this  depart- 
ment as  to  certain  questions  arising  under  House  Bill  294  (108  O.  L., 

Part  2,  p ),  amending  certain  fees  and  costs  sections.    It  is  also 

noted  that  the  source  of  your  question  is  a  communication  to  you 
from  the  probate  judge  and  county  auditor  of  Ross  county. 

Quotations  from  that  communication  may  be  made  to  state  the 

questions  upon  which  you  desire  the  opinion : 

"1.  Does  this  section  (1680)  warrant  the  payment  of  fees 
at  the  rate  of  Sl.CO  oer  day  and  mileage  at  the  rate  of  five 
cents  per  mile  to  and  from,  in  the  hearing  of  luvenile  cases, 
from  the  treasury  of  the  county?  And  if  it  does  not,  what 
section,  if  any,  does  warrant  the  payment  of  said  fees  ?  And  if 
said  section  does  warrant  the  payment  of  said  fees,  how  and  in 

362 


Attorney  Genesul  363 

what  manner  are  specifically  itemized  vouchers  to  be  made  as 
to  the  witness  fees,  and  who  is  to  make  oath  as  to  said  witness 
fees? 

"2.  Are  the  witness  fees  in  lunacy,  epileptic  and  feeble- 
minded cases  costs,  and  are  they  such  costs,  (if  they  are  costs) 
as  shall  be  paid  from  the  county  treasury  if  jthe  patient  or  those 
lawfully  responsible  for  his  care  do  not  pay  the  same  ? 

''3.  Section  1982,  as  amended  in  House  Bill  No.  294,  among 
other  things,  provided  that  if  the  patient  or  those  lawfully 
responsible  for  his  care,  should  prove  insolvent,  etc.  What  is 
the  legal  interpretation  of  the  word  'insolvent'  in  so  far  as  this 
act  is  concerned?  What  kind  of  proof  as  to  insolvency  must 
or  should  be  required. 

''4.  Section  5348-10  of  the  General  Code  of  Ohio  makes 
certain  provision  relative  to  the  payment  of  certain  fees  out  of 
inheritance  taxes  in  the  county  treasury.  Section  2983  of  the 
General  Code,  as  the  same  appears  in  House  Bill  No.  294,  pro- 
vides that  none  of  such  officials,  (county  officials,  I  take  it) 
shall  collect  any  fees  from  the  county.  Are  the  county  auditor 
and  county  treasurer  authorized  to  pay  certain  fees  to  certain 
county  officials  in  the  fixing  of  inheritance  taxes  from  the 
county  treasury  from  the  undivided  inheritance  taxes  in  said 
county  treasury  ?  And  if  they  are,  are  they  authorized  to  pay 
said  fees  and  expenses  made  by  the  various  county  officials  out 
of  the  undivided  inheritance  taxes  in  the  county  treasury  in 
cases  where,  upon  hearing,  the  court  makes  and  determines 
and  finds  that  there  are  no  taxes  due  in  the  particular  estate 
or  case,  from  it  ? 

''5.  We  should  like  to  be  advised  as  to  the  meaning  of 
the  words  'those  lawfully  responsible  for  his  care'  as  used  in 
Section  1982  and  as  shown  in  House  Bill  No.  294,  and  of  the 
meaning  of  the  words  'person  legally  responsible  for  his  care 
and  support,'  as  used  in  Section  1602  of  the  General  Code  as 
shown  in  House  Bill  No.  294.  To  be  more  definite,  we  should 
like  to  know  who  or  what  class  of  persons,  or  relationship,  is 
legally  responsible  as  said  responsibility  is  fixed  in  the  preced- 
ing mentioned  sections." 

An  examination  of  Sections  1639  General  Code,  et  seq.,  in  con- 
nection with  your  first  inquiry,  does  not  disclose  any  section  in  that 
chapter  which  relates  to  the  juvenile  court,  specifically  and  express- 
ly fixing  the  amount  of  witness  fees  in  juvenile  court  cases,  or  ex- 
pressly authorizing  their  taxation  and  collection  as  part  of  the  costs. 

However,  Sections  1682  and  1683  may  be  considered  in  connec- 
tion with  a  general  view  as  to  the  purpose  and  intention  of  the  juve- 
nile court  act. 

Section  1682  provides : 

"Fees  and  costs  in  all  such  cases  with  such  sums  as  are  nee- 
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essary  for  the  incidental  expenses  of  the  court  and  its  officers, 
and  the  expense  of  transportation  of  children  to  places  to  which 
they  have  been  committed,  except  the  fees  of  the  court  and  the 
fees  and  expenses  of  the  sheriff  and  his  deputies,  shall  be  paid 
from  the  county  treasury  upon  specifically  itemized  vouchers, 
verified  by  oath  and  certified  to  by  judge  of  the  court." 

Section  1683  provides^  in  part  : 

"This  chapter  shall  be  liberally  construed  to  the  end  that 
proper  guardianship  may  be  provided  for  the  child  *  *  *  and 
*  *  *  the  parent,  parents  or  guardian  of  such  child  may  be  com- 
pelled to  perform  their  moral  and  legal  duty  in  the  interest  of 
the  child." 

We  must  turn  Sections  3011,  30).2  and  3014,  as  amended  in  H. 

B.  294  for  the  rule  fixing  the  amount  of  witness  fees  in  the  probate 

court.    Section  3011  in  part  is: 

"In  all  cases  or  proceedings  not  specified  in  this  chapter, 
each  person  subpoenaed  as  a  witness  shall  be  allowed  one  dol- 
lar for  each  day's  attendance  and  the  mileage  allowed  in  courts 
of  record." 

Section  3012  in  part  provides : 

"Each  witness  in  civil  cases  shall  receive  the  following 
fees:  for  each  day's  attendance  at  a  court  of  record  *  *  *  to 
be  paid  on  demand  by  the  party  at  whose  instance  he  is  sum- 
moned and  taxed  in  the  bill  of  costs,  one  dollar  and  fire  cents 
for  each  mile." 

Section  3014  fixes  the  fees  in  criminal  cases  in  "the  court  of 
common  pleas,  *  ♦  *  or  other  court  of  record,  *  *  *"  to-be  the  same 
as  in  civil  costs. 

The  probate  court  being  a  court  of  record  is  included  in  the 
courts  referred  to  in  these  sections.  Here  a  distinction  between 
some  of  the  juvenile  court  cases  may  be  noted.  Thus  a  prosecution 
for  contributing  to  the  delinquency  of  a  minor  is  of  a  criminal  char- 
acter and  must  be  controlled  by  Section  3014,  whereas  the  charge  of 
dependency  or  delinquency  itself  is  not  considered,  strictly  speaking, 
as  a  criminal  prosecution,  but  is  rather  a  proceeding  in  contempla- 
tion of  Section  3011. 

It  is  believed,  however,  that  the  purpose  of  these  three  sections 
^as  to  fix  the  amount  of  the  witness  fees  in  all  cases  in  the  probate 
court,  except  where  a  special  statute  may  provide  a  different  rate  in 
A  given  class  of  cases. 

These  sections,  taken  with  Section  1682,  convince  me  that  your 
first  question  must  be  answered  in  the  affirmative. 
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In  your  first  question,  as  they  have  been  numbered,  you  also  in- 
quire if  such  fees  must  be  itemized  and  verified  by  the  judge  of  the 
court.  Section  1682,  as  amended,  provides  for  the  payment  of  fees 
and  costs  in  such  cases 

"that  such  sums  as  are  necessary  for  the  Incidental  ex- 
penses of  the  court  and  its  officers  and  the  expense  of  trans- 
portation of  children  ♦  ♦  *  upon  specifically  itemized  vouchers, 
verified  by  oath  and  certified  to  by  the  judge  of  the  court." 

As  to  the  witness  fees  the  law  fixes  the  amount  and  it  is  be- 
lieved that  the  latter  part  of  the  section,  requiring  verification  and 
certification  of  the  voucher  by  the  judge,  relates  to  the  expenses  re- 
ferred to  in  the  section  and  should  not  be  construed  to  include  wit- 
ness fees. 

Your  second  inquiry  relates  to  witness  fees  in  lunacy  and  other 
like  cases.  It  is  noted  in  this  connection  that  Section  1981,  before 
its  amendment  in  House  Bill  294,  provided  that  the  witness  fees,  in 
such  cases,  were  the  same  as  those  provided  for  witnesses  in  the 
common  pleas  court  and  that  in  amended  Section  1981  no  such  pro- 
vision was  made. 

In  view  of  the  previous  discussion  of  your  first  question,  it  is 
believed  to  be  sufficient  to  say  that  prior  to  its  amendment.  Section 
1981  was  a  special  statute  constituting  an  exception  to  Sections  3012 
^nd  3014,  and  by  force  of  the  amendment  omitting  that  nart  which 
fixes  the  fees  in  those  cases,  the  same  as  in  the  common  pleas  court, 
with  the  amendment  of  Section  3011  supra,  such  fees  would  neces- 
sarily come  within  the  provisions  of  Section  3011.  On  this  same 
question  you  also  inquire  if  such  costs  are  taxed  under  Section  1982 
and  to  be  included  in  the  costs  collected  from  the  patient. 

Consideration  of  the  terms  of  Section  1982,  providing  for  the 
taxation  and  collection  of  costs,  convinces  me  that  the  language  '^the 
fees  and  expenses  enumerated  in  the  preceding  section,  together 
with  all  costs  in  the  probate  court,"  must  include  the  witness  fees. 

Your  third  inquiry  involves  an  interpretation  of  the  latter  part 

of  this  same  section,  which  provides  for  the  collection  of  such 

costs  from  the  patient  and  then  proceeds : 

"But  if  they  should  prove  insolvent  *  ♦  ♦  said  fees  *  ♦  ♦ 
shall  be  paid  from  the  county  treasury." 

The  meaning  of  "proved  insolvent,"  as  used  here,  is  not  entirely 
certain.  In  State  ex  rel.  v.  Bish,  12  0.  N.  P.  (n.s.)  369,  it  is  held 
that  in  the  construction  of  statutes,  words  and  phrases  are  to  be 
taken  in  their  plain,  ordinary  and  usual  sense  unless  they  are  tech- 
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nical  words  and  phrases,  in  which  case  they  are  to  be  construed 
according  to  their  technical  meaning. 

The  state  has  long  followed  a  humane  policy  toward  the  men- 
tally afflicted.  This  is  reflected  in  Section  1,  Article  7  of  the  Ck)nsti- 
tution,  providing  that  institutions  for  their  care  "shall  always  be 
fostered  and  supported  by  the  state."  This  policy  should  not  be 
ignored.  The  legislation  in  this  regard  is  special  and  the  state's 
duty  and  interest  is  of  somewhat  different  character  than  in  the 
matter  involved  in  Section  3019,  relating  to  allowance  to  mayors 
and  justices  of  the  peace  in  certain  cases  "where  the  defendant 
proves  insolvent." 

Consideration  of  the  character  of  the  cases  covered  by  the  chap-, 
ter  to  which  Section  1982  belongs,  and  the  nature  of  the  inquiry 
made,  by  the  court  in  such  cases,  would  indicate  that  it  was  not  the 
intention  that  these  words  should  be  given  a  restricted  or  technical 
meaning.  If  we  were  to  hold  that  the  words  "proved  insolvent" 
mean  that  they  shall  be  so  proved  by  the  exhaustion  of  all  legal  pro- 
cesses, such  as  the  issuance  of  execution,  passing  upon  exemptions, 
etc.,  it  is  at  once  apparent  that  considerable  difficulty  and  expense 
must  be  encountered  in  the  determination  of  that  question.  On  the 
other  hand,  in  "the  determination  of  the  condition  of  the  patient,  in 
practice  the  probate  judge  is  advised  of  and  informed  as  to  the  pa- 
tient's condition  and  surrounding,  including  his  financial  resources. 

It  is  therefore  concluded  that  the  meaning  to  be  given  this  term 
is  that  the  proving  of  insolvency  in  these  cases  consists  of  the  de- 
termination of  that  fact  by  the  probate  court  and  the  entrance  of 
his  finding  in  this  regard  on  the  court's  record  of  the  case.  This  opin- 
ion in  this  regard  supplements  Opinion  No.  1387,  directed  to  Hon. 
John  B.  Coonrod,  probate  judge,  a  copy  of  which  is  enclosed  for 
your  consideration  in  connection  herewith. 

Your  fourth  question  relates  to  the  payment  under  Section 
5348-10  of  the  fees  and  expenses  of  the  officials  referred  to  out  of 
the  undivided  inheritance  taxes  in  cases  where  it  is  determind  there 
are  no  taxes  due  from  the  particular  estate. 

Section  2983,  as  amended  in  House  Bill  294,  referred  to  in  your 
inquiry,  provides  for  the  various  county  officers  paying  into  the 
county  treasury  all  fees,  costs  and  allowances  of  all  kinds  collected 
during  the  preceding  month,  and  then  provides  "that  none  of  such 
officers  shall  collect  any  fees  from  the  county." 

This  is  a  general  statute  at  least  general  in  its  application  to 
the  officers  of  the  county  and  to  fees  generally  from  the  county. 
Section  5348-10  is  a  part  of  a  special  act  relating  to  and  providing 
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for  the  inheritance  tax  and  must  be  regarded  as  more  special  in  its 
nature. 

In  Railway  v.  Commissioners,  71  O.  S.,  454,  the  rule  is  an- 
nounced that  a  special  statutory  provision  upon  a  particular  sub- 
ject supersedes  and  takes  the  place  of  a  more  general  provision. 
Nor  need  we  be  concerned  with  which  is  the  later  enactment,  as  spe- 
cial laws  are  not  repealed  by  subsequent  statutes  general  in  their 
character  and  a  special  act  is  not  repealed  or  otherwise  affected  by 
conflicting  general  provisions  of  a  subsequent  general  statute  on  the 
same  subject,  unless  the  legislative  intent  that  such  effect  be  given 
to  the  enactment  is  clearly  manifest.  See  White  v.  State,  11  O.D. 
N.P.,  794 ;  Fosdick  v.  Perrysburg,  14  0.  S.,  472. 

Examination  of  Section  5348-10  (108  0.  L.,  575)  shows  that  the 
matter  of  fees  provided  for  in  the  inheritance  tax  act  is  provided 
for  explicitly.  The  new  duties  conferred  upon  the  officers  in  admin- 
istering the  inheritance  tax  law  and  the  specific  direction  for  the 
payment  of  fees,  show^  what  may  be  termed  its  specialness  in  this 
regard. 

Section  5348-10,  as  amended  in  108  O.  L.,  Part  1,  page  575,  pro- 
vided for  the  fixing  of  fees  in  individual  cases  and  then  provided  that 
the  county  auditor  should  ''allow  such  fees  and  expenses  out  of  said 
taxes  when  paid  and  credit  the  same  to  said  fee  funds"  and  further 
provided  for  the  auditor  drawing  his  warrant  "payable  from  such 
taxes."  The  fact  that  these  fees  and  expenses  were  to  be  allowed 
from  inheritance  taxes  when  paid,  suggests  the  idea  of  th  fees  and 
expenses  being  allowable  and  payable  only  when  it  was  adjudged 
that  some  taxes  were  due  from  an  estate,  from  which  it  would  follow 
that  in  case  it  was  adjudged  that  no  such  tax  was  due,  such  fees 
and  expenses  were  not  allowable  and  payable. 

However,  in  House  Bill  744,  108  O.  L.,  Part  2,  page ,  this 

section  was  amended,  reading  as  follows : 

"Such  fees  as  are  allowable  by  law  to  the  probate  judge 
for  services  performed  under  the  provisions  of  this  subdivision 
of  this  chapter,  shall  be  fixed  in  each  case  and  certified  by  him 
on  the  order  fixing  the  taxes,  together  with  the  fees  of  the 
sheriff  or  other  officers,  and  the  expenses  of  the  county  audi- 
tor. The  county  auditor  shall  pay  such  fees  and  expenses  out 
of  the  state's  share  of  the  undivided  inheritance  taxes  in  the 
county  treasury  and  draw  his  warrants  on  the  treasurer  in 
favor  of  the  fee  funds  or  officers  personally  entitled  thereto, 
payable  from  such  taxes  as  the  case  may  require." 

Section  5348-11,  relating  to  the  distribution  of  the  inherit- 
ance tax,  is  consistent  with  this  section  as  amended.    It  provides 
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for  the  state  to  receive  ''the  remainder  of  such  taxes  after  deduct- 
ing the  fees  and  costs  charged  against  the  proceeds  thereof  under 
this  subdivision  of  this  chapter." 

In  view  of  these  provisions,  it  is  concluded  that  the  fees  and  ex- 
penses of  the  officers  referred  to  in  Section  5348-10,  when  properly 
fixed  and  certified,  are  payable  from  the  state's  share  of  the  undi- 
vided inheritance  taxes  in  cases  where  no  tax  is  adjudged  to  be  due 
from  the  state. 

Your  fifth  question  requires  interpretation  of  the  words  "per- 
son legally  responsible  for  his  care  and  support,"  as  used  in  Section 
1602,  and  the  words  "those  lawfully  responsible  for  his  care,"  as 
used  in  Section  1982,  as  amended  in  H.  B.  294. 

It  is  noted  that  in  your  letter  you  refer  to  Section  1815-9.  This 

section,  however,  by  its  terms  is  of  limited  application.    It  is  as 

follows : 

"It  is  the  intent  of  this  act  that  a  husband  may  be  held 
liable  for  the  support  of  a  wife  while  an  inmate  of  any  of  said 
institutions,  a  wife  for  a  husband,  a  father  or  mother  for  a  son 
or  daughter,  and  a  son  or  daughter,  or  both,  for  a  father  or 
mother.'' 

It  is  believed  that  this  section,  relating  to  the  powers  and  re- 
strictions of  trustees  and  managers  of  state  institutions,  does  not 
apply  to  Sections  1982  and  1602  in  the  respect  mentioned  in  your  in- 
quiry. These  two  latter  sections  do  not  attempt  to  create  or  attach 
any  new  responsibilities,  but  refer  to  existing  legislation  on  that 
subject.  There  is  no  express  reference  to  or  connection  with  Sec- 
tion 1815-9  in  these  later  sections,  and  it  is  believed  that  the  terms 
above  quoted  refer  to  the  general  legal  responsibility  rather  than 
the  special  responsibility  of  certain  persons  for  the  support  of  others 
while  inmates  of  the  institutions  referred  to  in  Section  1815-9. 

Section  12429  deals  with  the  responsibility  of  the  adult  child 
for  an  indigent  parent,  with  the  exception  noted  in  Section  12431. 
Section  13008  relates  to  the  parental  obligation  of  the  care  and  sup- 
port of  children.  Sections  7995  and  7997  define  the  mutual  obliga- 
tions of  husband  and  wife  as  to  support  and  their  several  obliga- 
tions to  their  minor  children.  Without  attempting  at  this  time  to 
closely  define  the  extent  of  the  liability  under  varying  circum- 
stances, it  is  believed  that  these  sections  and  not  1815-9  indicate 
what  persons  are  legally  responsible. 
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The  state,  Ex  Rel.  Voight,  Jr.,  v.  Lueders,  Probate  Judge 

Probate  Court— Jurisdiction — Sale  of  Realty  to  Pay  Debts—  Distri* 
bution  of  Proceeds— Section  10783,  General  Code— Personal  Judg- 
ment Against  Legatees — ^Writ  of  Prohibition — Issuance  of  Ex- 
ecution— ^Remedy  of  Aggrieved  Party. 

1.  In  proceedings  to  sell  the  real  estate  of  a  decedent  to  pay  debts,  the 
jurisdiction  of  the  probate  court  is  limited  by  statute,  Section  10783,  General 
Code,  and  it  is  not  authorized,  on  distribution  of  the  proceeds  in  such  jproceed- 
ing,  to  render  a  personal  Judgment  against  a  legatee  of  the  estate,  who  has  been 
made  a  party  thereto. 

2.  The  writ  of  prohibition  does  not  lie  to  prevent  the  ministerial  act  of  a 
probate  judge^  acting  as  clerk  ex  officio,  issuing  an  execution  upon  a  judgment 
m  his  court,  smce  such  act  does  not  involve  judicial  nor  quasi- judicial  functions. 

3.  When  an  execution  issued  against  a  party  is  not  warranted  by  a  judg- 
ment of  the  probate  court,  ample  remedy  is  supplied  the  aggrieved  party  by 
application  to  the  court  to  set  aside  the  writ,  or  by  proceedings  in  injunction. 


No.  16615~-( Decided  April  20,  1920.) 

In  Prohibition. 

One  Lewis  Voight,  Sr.,  among  other  bequests  and  devises,  be- 
queathed to  his  son  Lewis  Voight,  Jr.,  fifty  shares  of  the  capital 
stock  of  the  United  States  Wall  Paper  Company,  but  provided  in 
his  will  that  any  amount  paid,  loaned  or  advanced  by  him  or  his 
estate  to  his  son  Lewis  Voight,  Jr.,  after  September  1,  1907,  should 
be  charged  against  his  son  Lewis  and  be  a  lien  and  charge  against 
the  interest  or  share  bequeathed  and  devised  to  him  by  said  last 
will  and  testament. 

In  order  to  effect  a  settlement  of  the  estate  of  Lewis  Voight, 
Sr.,  two  proceedings  were  had  in  the  probate  court  of  Hamilton 
county,  Ohio,  one  being  No.  71037,  in  which  the  settlement  and 
final  distribution  of  the  estate  was  sought,  the  other  being  No.  8240, 
seeking,  by  petition,  to  sell  the  real  estate  of  the  decedent  to  pay 
debts.  In  both  of  these  cases  proceedings  were  had  on  the  initiative 
of  the  executrix  of  the  estate,  and,  in  both,  entries  were  made,  as 
hereafter  appear. 

In  Case  No.  8240,  having  in  view  the  provisions  of  the  will 
creating  a  charge  upon  the  interest  devised  to  Lewis  Voight,  Jr.,  the 
probate  court,  in  its  distribution  of  the  net  proceeds  resulting  from 
the  sale  of  the  property,  found  that  Lewis  Voight,  Jr.,  under  the 
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terms  of  the  will,  was  entitled  to  receive  one-sixth  of  the  net  pro- 
ceeds of  the  sale,  amounting  to  $2,220.06,  which  the  court  found 
was  subject  to  a  charge  in  favor  of  the  estate.  Thereupon  the 
court  entered  the  following  finding  and  judgment: 

"The  court  finds  that  said  Lewis  Voight,  Jr.,  was,  at  the  death 
of  said  Lewis  Voight,  Sr.,  to-wit,  on  October  6, 1912,  indebted  to  him 
in  the  sum  of  five  thousand  one  hundred  and  sixty-three  dollars  and 
fifty  cents  ($5163.50)  for  money  paid,  loaned  and  advanced  by 
the  said  Lewis  Voight,  Sr.,  to  the  said  Lewis  Voight  Jr.,  after  Sep- 
tember 1,  1907,  for  which  sum  with  interest  from  October  6,  1912, 
the  said  Susanna  M.  Voight,  ad  executrix  of  the  said  estate,  is  en- 
titled to  set  off  the  same  as  against  the  legacies  and  devises  made 
to  the  said  Lewis  Voight,  Jr.,  by  the  will  of  said  Lewis  Voight,  Sr., 
and  that  said  executrix  holds  the  first  and  best  lien  thereon." 

And  in  this  order  of  distribution  the  court  ordered  the  net 
proceeds  due  Lewis  Voight,  Jr.,  amounting  to  $2,220.05,  to  be  paid 
over  to  the  executrix  of  the  estate.  The  foregoing  entry  was  made 
by  the  probate  court  on  March  31,  1915. 

In  the  administration  proceedings  theretofore  pending  in  the 
probate  court,  on  April  15,  1915,  upon  an  application  of  the  execu- 
trix for  an  order  to  distribute  certain  stocks,  the  probate  court, 
finding  that  Lewis  Voight,  Jr.,  had  been  devised  fifty  shares  of 
the  capital  stock  of  the  United  States  Wall  Paper  Company  subject 
to  a  charge  in  favor  of  the  estate  imder  the  terms  of  the  will, 
again  found  that  the  sum  of  $5,163.50  with  interest,  was  due  the 
estate  from  Lewis  Voight,  Jr.,  for  moneys  paid,  loaned  and  advanced 
after  September  1,  1907,  and  ordered  the  executrix  to  retain  the 
fifty  shares  devised  to  Lewis  Voight,  Jr.,  as  part  of  the  assets  of  the 
estate,  and  that  she  caused  said  fifty  shares  to  be  transferred  and 
assigned  to  herself  as  executrix. 

In  his  petition  for  a  writ  of  prohibition  the  relator  alleges  that 
on  December  29,  1919,  he  received  by  transfer  from  his  son,  Lewis 
Voight,  III,  ten  shares  of  the  capital  stock  of  the  United  States 
Wall  Paper  Company,  and  that  the  stock  certificate  therefor  was 
issued  by  the  said  corporation  on  December  31,  1919,  but  delivery 
thereof  withheld  from  the  relator;  that  upon  an  execution  issued 
by  the  respondent,  as  judge  of  said  probate  court,  the  sheriff  of 
Hamilton  county  was  proceeding  to  advertise  and  sell  said  stock  at 
sheriff's  sale  on  the  judgment  of  the  probate  court  entered  on  April 
15,  1915,  and  that  the  sheriff  will  sell  said  stock  unless  restrained, 
and  unless  relief  is  granted  by  this  court.    The  relator  therefore 
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asks  for  a  writ  of  prohibition,  prohibiting  the  judge  of  the  probate 
court  f roin  enforcing  said  execution. 

In  his  answer  the  respondent  relies  upon  the  judgment  obr 
tained  and  entered  on  March  31,  1916,  in  cause  No.  8240,  which  is 
alleged  to  be  in  full  force  and  effect,  no  error  or  appeal  having  been 
prosecuted  therefrom,  and  the  respondent  alleges  that  execution 
upon  said  judgment  was  issued  by  him  in  his  capacity  as  ex  officio 
clerk  of  the  probate  court,  and  he  therefore  asks  that  the  writ  of 
prohibition  be  denied. 

Mr.  George  S.  Hawke  and  Mr.  Henry  L.  Rockel,  for  relator. 

Mr.  Herman  P.  Goebel,  for  respondent. 

Jones,  J.  The  crux  of  this  case  lies  in  the  attempt  to  subject 
ten  shares  of  the  capital  stock  of  the  United  States  WaU  Paper  Com- 
pany, by  execution,  to  a  personal  judgment  alleged  to  have  been 
obtained  against  Lewis  Voight,  Jr.,  in  the  proceeding  to  sell  the 
real  estate  of  the  decedent  to  pay  debts.  These  ten  shares  of  capital 
stock  were  not  acquired  by  the  devisee  under  the  terms  of  the  will, 
but  were  acquired  from  his  son  Lewis  Voight,  lU,  on  December  29, 
1919,  a  period  long  post-dating  the  judgments  of  the  probate  court 
in  its  proceedings  of  1915. 

The  sole  jurisdiction  of  the  probate  court  was  to  ascertain,  for 
the  purpose  of  distribution,  the  amount  of  money  paid,  loaned  or 
advanced  by  Lewis  Voight,  Sr.,  to  Lewis  Voight,  Jr.,  after  Septem- 
ber 1,  1907,  and  to  charge  the  interest  derived  from  the  estate  by 
Lewis  Voight,  Jr.,  with  said  sum.  The  extent  of  its  jurisdiction  in 
Case  8240,  wherein  the  execution  was  issued,  was  to  determine  the 
equities  of  the  parties,  determine  priorities,  and  order  distribution. 
(Section  10783,  General  Code :  Krst  National  Bank  of  Cadiz  v.  Bee- 
be,  €2  Ohio  St.,  41.)  However,  from  an  inspection  of  the  two  en- 
tries made  by  the  probate  court  nothing  further  was  attempted,  and 
in  neither  case  was  there  a  personal  judgment  rendered  against 
Lewis  Voight,  Jr.,  in  favor  of  the  estate.  In  both  cases  a  finding  of 
the  amount  due  the  estate  was  made  to  recompense  the  estate  for 
the  amount  loaned.  In  the  real  estate  sale  case,  recoupment  was 
sought  from  the  proceeds  of  sale ;  and  in  the  administration  case, 
from  the  stock  bequeathed, 

It  is  perfectly  clear  that  the  judgment  of  the  probate  court  can- 
not be  used  as  a  predicate  for  the  issuance  of  an  execution  against 
the  ten  shares  of  stock  newly  acquired  by  Lewis  Voight,  Jr.,  by 
transfer  from  his  son.  However,  the  relator  is  not  entitled  to  the 
extraordinary  writ  of  prohibition,  since  an  ample  remedy  is  vouch- 
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safed  him  by  the  regular  process  of  law.  In  our  view  this  case 
simply  presents  the  question  of  the  threatened  execution  of  process 
upon  an  alleged  personal  judgment,  which  neither  exists  nor  is  war- 
ranted by  statute.  While  injunction  may  not  be  available  to  re- 
strain the  enforcement  of  an  unsatisfied  valid  judgment  of  a  court, 
having  jurisdiction  over  the  person  and  subject-matter  of  suit,  re- 
lief may  be  had  when  the  process  to  be  executed  is  not  warranted 
by  the  judgment  rendered.  But  in  such  cases  it  has  been  held  that 
the  most  appropriate  remedy  is  by  an  application  to  the  court  from 
which  the  execution  issues  to  set  it  aside  (Miller  et  al.  v.  Longacre 
et  al.,  26  Ohio  St.,  291) ;  or  by  proceedings  in  injunction,  where 
equity  requires  its  intervention. 

The  issuance  and  placing  of  the  execution  in  the  hands  of  the 
sheriff  for  service  was  an  act  of  William  H.  Lueders,  not  as  judge, 
but  as  ex  officio  clerk  of  the  probate  court.  It  was  not  an  act  em- 
bracing any  judicial  function,  neither  did  it  effect  judicially  the 
jurisdiction  of  the  court.  The  judge  issuing  this  execution  was 
exercising  neither  judicial  nor  quasi- judicial  power.  (State,  ex  rel., 
V.  ClenDening  et  al.,  93  Ohio  St.,  264.)  His  act  was  purely  clerical 
and  ministerial.  The  governing  principle  is  stated  in  22  Ruling  Case 
Law,  page  15:  "Except  in  those  cases  where  some  valid  constitu- 
tional or  statutory  enactment  declares  directly  to  the  contrary,  it 
must  appear  that  the  act  in  question  is  not  ministerial  in  character. 
If  it  is  ministerial,  the  writ  cannot  be  sustained,  though  the  person 
or  tribunal  against  which  it  is  sought  is  a  judge  or  court  authorized 
in  proper  cases  to  discharge  judicial  functions." 

It  follows,  therefore,  since  other  ample  and  adequate  remedy  is 
supplied  the  relator,  and  because  the  act  sought  to  be  prohibited 
is  purely  ministerial,  that  the  relator,  for  either  reason  should  be 
denied  the  writ  of  prohibition. 

Writ  denied. 

Matthias,  Johnson,  Wanamaker,  Robinson  and  Merrell,  JJ., 
concur. 
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NEW  CORPORATIONS 

The  Tri-State  Brick  A  Tile  Co.,  Co- 
lumbus, $600,000.  W.  Klein,  T.  W. 
Bryson,  J.  A.  Roth,  B.  H.  Vois,  G.  Mc- 
Clure,  D.  J.  Davies,  C.  L.  Dierker. 

The  A.  S.  M.  Benefit  Association 
Store  Co.,  Sprincrfleld,  $10,000.  J.  F. 
Kennedym,  £.  W.  McCartney,  W.  H. 
Welsh,  G.  E.  Gedge,  E.  N.  McDonald. 

The  Adis  Cement  Products  Co., 
Cleveland,  $600.  no  par.  A.  Dufty,  I. 
S.  Osbom,  V.  D.  Allen,  F.  G.  Car- 
penter, M.  L.  Merchant. 

The  Clifton  Furniture  and  Manu- 
facturing Co.,  Cleveland,  $30,000.  D. 
J.  Zinner,  A.  W.  Haiman,  E.  M. 
Chlonpka.  E.  F.  Spumey,  0.  J.  Zinner. 

The  Cleveland  Shoe  Protec-Toe 
Manufacturing  Co.,  Cleveland  $5,- 
000.  No  par,  R.  C.  Hyre,  R.  E.  Hsrre, 
G.  H.  Bilfman,  M.  J.  Walther,  W.  C. 
Kelley. 

The  Cole-Basinger  Coal  Co.,  Toledo, 
$50,000.  T.  L.  Cole,  T.  Basinger,  G. 
Ohlinger,  L.  VanLuvan,  L.  R.  Wicken- 
den. 

The  Peoples  Drug  Co.,  Niles,  $60,- 
000.  E.  A.  Wagstaff,  A.  N.  Richar, 
J.  F.  Stafford,  E.  G.  King,  E.  Christo- 
pher. 

The  Tri-State  Securitv  Co.,  Colum- 
bus, $100,000.  C.  F.  Millikin,  H.  A. 
Eisele,  E.  Ervin,  B.  S.  Thompson,  O. 
T.  Snyder. 

The  Union  Commercial  &  Savings 
Bank,  E.  Palestine,  $60,000.  J.  C. 
Chamberlin,  P.  C.  Hartford,  C.  L.  Mer- 
win,  E.  Yoder,  C.  S.  Ward. 

The  Feazel  Manufacturing  Co.,  Co- 
lumbus, $26,000.  C.  E.  Feazel,  J.  B. 
Yaw,  W.  B.  Feazel,  D.  M.  Feazel,  E. 
R  Feazel 

The  Kitchen  Run  Oil  &  Gas  Co.,  Lo- 
^an,  $30,000.  D.  W.  James,  R.  Dav- 
idson, C.  C.  Berlin,  W.  L.  Gage,  D.  C. 
Wills. 

The  New  Philadelphia  Building  A 
Loan  Co.,  New  Philadelphia,  $260,000. 
J.  W.  Waddington,  J.  A.  lineberg,  G. 
F.  Ackerman,  S.  S.  Urfer,  F.  W. 
Sphere,  A.  F.  Schott,  J.  C.  Thomas. 

The  Service,  Ex-Service  Men's  and 
Merchant's  Co-operative  Assoc.  Co., 
Cincinnati,  $1JOOO.  R.  L.  Long.  H.  E. 
Petering,  M.  Hand,  E.  R.  Steding,  T. 
C.  Butler. 


The  Jefferson  Wood  Products  Co., 
Jefferson,  $26,000.  E.  T.  Steel,  J.  A. 
Steel,  W.  J.  Steel,  D.  W.  Steel,  G.  W. 
Steel. 

The  Reliable  &  Efficient  Mfg.  A  Sup- 
ply Co.,  Cleveland,  $60,000.  F.  M. 
Woods,  R.  M.  Allen,  C.  D.  Pritchard, 
G.  F.  Beachler,  S.  C.  Cochran. 

The  Korach  Cloak  A  Suit  Co., 
Cleveland,  $160,000.  K.  D.  Carter,  M. 
A.  Loeser,  H.  Stewig,  L.  Schwarts,  I. 
L.  Nichols. 

The  Tiffin  Women's  Club  Co.,  Tiffin, 
$6;000.  D.  F.  Watson,  A.  Rohn,  L 
M.  Hopple,  R.  W.  Schroth,  M.  N. 
Sneath. 

The  Associated  Merchants  Credit 
League  Co.,  Cleveland,  $6,000.  D.  J. 
Kossis,  L.  Gordon,  L.  Taylor,  H.  S. 
Goldsmith,  B.  D.  Zieve. 

The  Hank-Pfeier  Co.,  Newark,  $10,- 
000.  (Elec.  Const.)  R.  L.  Hanks,  P.  A. 
Pfeiffer,  B.  M.  Gibson,  F.  M.  B.  Win- 
die,  F  S.  Scott 

The  Central  Terminal  Co.,  Akron, 
$100,000.  A.  Sicherman,  H.  A.  Her- 
man, J.  B.  Huber,  F.  Seiberling,  R. 
Brannan. 

The  Maccabee  Temple  Co.,  Cleve- 
land, $100,000.  O.  C.  Loughner,  H. 
Papier,  F.  Day,  W.  C.  Gau,  G.  A.  Hoyt. 

The  Atlas  Mortgage  Co.,  Cleveland, 
$10,000.  J.  E.  Cone.  M.  R.  Kauffman, 
T.  A.  Masi,  H.  T.  Marshall,  J.  H  Mc- 
Neal. 

The  Mohio  Coal  A  Mining  Co.^in- 
cinnati,  $300,000.  C.  P.  Malone,  W.  G. 
Wilkins,  A.  H.  Moore,  G.  E.  Fisher, 
M.  A.  Shuerman. 

The  Evangeline  Candy  Co.,  Cincin- 
nati, $26,000.  E.  E.  Thomas,  K.  Hol- 
ly, A.  B.  Kautz,  K.  A.  Bauer,  A.  J. 
Thomas. 

The  Wizard  Electric  Sweeper  Co., 
Elyria,  $26,000.  H.  M.  Davies,  R.  S. 
R.  E.  Cuthbertson,  L.  H.  Webber,  C.  H. 
Brown, 

The  International  Derrick  A  Equip- 
ment Co.,  Columbus,  $200,000.  0.  E. 
Stevenson,  E.  C.  Bauer,  J.  L.  Jordan, 
D.  A.  Peiros,  M*  O.  McConathy. 

The  Victory  Savings  A  Loan  Co., 
Cleveland,  $60,000.  S.  Zawada  E.  J. 
Russick,  L.  W.  Schmidt,  J.  J.  Russick, 
F.  Ineman,  F.  J.  Kuta,  A.  E.  Szczyt- 
kowski. 
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The  Royal  Distribttting  Cq,,  Cmcin- 
nati,  176,000.  W.  C.  Taylor,  J.  B. 
ODonnell.  A.  R.  Geisler,  J.  D.  Ellis, 
W.  P.  Dolie. 

The  Superior  Dyeing:  &  Dry  Clean- 
ing Co.,  Youngstown,  $25,000.  I. 
Becker,  D.  Feibesovitz,  O.  Green,  S. 
Frank,  M.  Lebovitz. 

The  Rapid  Shoe  Repairing  Co., 
Youngstown,  $50,000.  W.  Leebaw,  T. 
Leebaw,  R.  Randolph,  G.  G.  Randolph, 
G.  T.  Ohl. 

The  Equitable  Finance  Co.,  Colum- 
bus. $2,000.  C.  A.  Hatch,  P.  M.  Min- 
shall,  D.  O.  Hinkle,  W.  A.  Snow,  M.  M. 
Gardner. 

The  Ona  Home  Co.,  Cleveland,  $100,- 
000.  E.  Q.  Riner,  H.  Gordon,  J.  W. 
Bouska.  F.  W.  DeGar,  J.  D.  Eckart. 

The  Tribune  Building  Co.,  Warren, 
IKIOOO.OO.  W.  C.  Demmg,  J.  H.  Del- 
ing, H.  H.  Hurlbert,  E.  G.  King,  E. 
Christopher. 

The  Scavelli  Realty  Co.,  Canton, 
$75,000.  N.  Scavelli,  E.  M.  Bitzel,  W. 
R.  Thorn,  C.  S.  McDowell,  R.  E.  Greer. 

The  Ohio  Messenger  Publishing  Co., 
Akron,  $25,000.  C.  C.  Jacknon,  A. 
Fleming,  S.  T.  Kelly,  W.  E.  Hurley, 
J.  C.  Grant. 

The  E.  V.  and  E.  M.  Pierce  Co., 
Prairie  Depot,  $35,000.  A.  L.  John- 
son, E.  M.  Pierce,  C.  C.  Martin,  H. 
Kinzey,  W.  H.  Schwan. 

The  Heina  Dry  Cleaning:  A  Dyeint? 
Co..  Cleveland,  $10,000.  W.  H.  Dettel- 
bach,  J.  Eneel,  L.  B.  Spanner,  S.  E. 
Boim,  E.  Schwartz. 

The  Buchanan  Tax  System  Co.,  Nor- 
wood, $50,000.  C.  C.  Buchanan,  E.  Z. 
Pla*'.  H.  C.  Vpiser,  J.  E.  Blaine,  Jr., 
H.  C.  Yei«er.  Jr. 

The  Springfield  Laundry  Co., 
Springfield,  $100,000.  F.  J.  D^Ma.  J. 
S.  RickB,  E.  W.  Carter,  W.  E.  Webster, 
H.  F.  Sbultis. 

The  Universal  Securities  Co.,  Dav- 
ton.  $10,000.  J.  J.  Wolters,  J.  G. 
Leake.  G.  R.  Walker,  R.  T.  Bailey,  H. 
R.  Bailey. 

The  Capital  Caramel  Co.,  Colum- 
bus, $10,000.  D.  L.  Metzgpr,  S.  Metz- 
ger,  F.  S.  Hemminger,  F.  E.  Metzger, 
H.  C,  Metzger. 

The  Buckeve  Paste  Co..  Columbus, 
$20,000.  F.  R.  Hartmnn,  L.  W.  Car- 
friih  C.  E.  Ferreem,  J.  V.  Pepe,  J. 
O'Kane. 

The  Vertebra  Tertia  Building  Co., 
Columbus,  C.  A.  Burrettm,  F.  G.  Pet- 
tibone.  A.  F.  Hawk,  J.  A.  Ferree,  R. 
C.  Wolcott. 


The  Eastern  Ohio  Steel  Co.,  Warren, 
$500,000.  No  par.  E.  Baldwin,  S.  Pet- 
ty, R.  Whitney,  H.  Shoenberger,  A. 
Ol/ea. 

The  Paul  Cleveland  Co^  Cleveland, 
$500.  No  par,  F.  Dempsey,  R.  & 
Mooney,  A.  J.  McNamara,  J.  A.  Sulli- 
van, L.  F.  Curran. 

The  Light  Alloys  Co.,  Painsville, 
$500.  No  par,  H.  B.  McGraw,  M.  C. 
Russ,  H.  M.  Metcalf,  A.  N.  McQuade, 
T.  H.  Bushnell. 

The  Union  Chemical  Co.,  Coliunbus, 
$5,000.  No  par,  J.  T.  Corbett,  M.  V. 
Kessler,  E.  W.  Dillon,  S.  F.  BfacCon- 
key,  E.  S.  Morton. 

The  New  Italian  Incorporated  Co., 
Dillonvale,  $5,000.  A.  Tontana,  M. 
Bottasso,  J.  Bottasso,  A.  Cifaldi,  B. 
Bet. 

The  J.  R.  Goslee  Co.,  Cleveland, 
$10,000.  (Autos)  J.  R.  Goslee,  B. 
Goslee,  H.  F.  Tellanico,  L.  R.  Zimmer- 
man, N.  B.  Zimmerman. 

The  Springfield  Zem  Zem  Bottling 
Co.,  Spring^eld,  $10,000.  J.  W. 
Heintzman,  F.  Zuenkeler,  W.  E.  Hess, 
A.  Mannion,  M.  E.  Ostendorf. 

The  Canton  Safety  Device  Co.,  Can- 
ton, $50,000.  A.  W.  Cantlon,  E.  L. 
shisler,  T.  K.  Cunningham,  Jr.,  J.  E. 
Kinnison,  J.  T.  Atkinson. 

The  Mercantile  Acceptance  Corp. 
Co.,  Cleveland,  $10,000.  F.  W.  Stan- 
ton, J.  A.  F.  Fenner,  C.  C.  Young,  A. 
M.  Loveland,  J.  F.  Potts. 

The  Leatfaerkraft  Co. ,  Cleveland, 
$25,000.  K.  J.  Metcalf,  J.  B.  Kiefer, 
W.  K.  Stanley,  M.  A.  Friedman,  F.  B. 
Draeger. 

The  Butler  Advertising  Co.,  Colum- 
bus, $25,000.  H.  S.  Butler,  N.  W.  Shel- 
don,  F.  G.  Knapp,  L.  H.  Sweetser,  R. 
P.  Smith. 

The  Byrd-Colbert  Co.,  Cleveland, 
$2,500.  (Detective  Bureau)  J.  W. 
Byrd,  C.  Gilbert.  A.  H.  Pickering,  W. 
H.  Harris,  A.  Williams. 

The  Atlas  Cement  A  Paint  Co., 
Cleveland,  $5,000.  W.  Morrison,  S. 
Stem,  A.  Morrison,  G.  Morrison,  A. 
Goold. 

The  East  Shore  Estates  Improve- 
ment Co.,  Cleveland,  $8,160.  A.  C. 
Waid,  B.  T.  Duflfey,  E.  M.  Hultz,  A.  B. 
Sutton,  E.  L.  Baker. 

The  Fargo  Realty  (3o.,  Toledo,  $25,- 
000.  S.  Sanger,  A.  D.  MacMillan,  M. 
Singlow,  A.  J.  Kranz,  G.  P.  Hahn. 

The  Babcock-Ohio  Co.,  Cleveland, 
$50,000.  H.  E.  Smith,  R.  C.  SneU,  W. 
C.  Naegel,  C.  F.  Tebbetts,  C.  Higley. 
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The  Paravon  Tire  &  Rubber  Co.,  Co- 
lumbus, $50,000.  R.  W.  Shaw,  H.  J. 
£>ron,  J.  J.  Caine,  I.  Shaw,  G.  E.  Her- 
rick. 

The  Columbus  Stutz  Motor  Co.,  Co- 
lumbus, $50,000.  B.  W.  GilfiUan,  K. 
D.  Gilfillan,  A.  H.  GilfiUan,  S.  W. 
Hanna,  L.  Downs. 

The  Laundry  Advancement  Co.,  Cin- 
cinnati, $50,000.  S.  Bacharach,  J.  M. 
Thacker,  H.  F.  Stagaman,  C.  M.  Les- 
lie, C.  Taylor. 

The  Stanley  &  Bissell  Co.,  Cleve- 
land, $500.  No  par,  (Brokers)  C.  B. 
Stanley,  H.  M.  Bissell,  G.  W.  Stone,  F. 
S.  Whitcomb,  H.  L.  Barkdull. 

The  Advertisiufir  &  Addressing  Co., 
Cleveland,  $10,000.  W.  Greenberger, 
H.  C.  Stratton,  A.  F.  Greenberger,  W. 
H.  Stratton,  R.  A.  Howard. 

The  Mecca  Bazetta  Threshing  Co., 
Cortland,  $3,000.  G.  N.  Mahannah,  W. 
J.  Baker,  G.  L.  Parke,  J.  W.  Morrison, 
W.  Bayess. 

The  Motion  Picture  Securities  Co:, 
Cleveland,,  $1,000.  G.  Q.  Keeley,  F. 
Desberg,  C.  A.  Byrne,  J.  J.  Holmes,  A. 
M.  Kelley. 

The  Texas  Little  Farms  Co.,  Colum- 
bus, $10,000.  T.  McLain,  B.  P.  McLain, 
S.  E.  McLain,  F.  E.  Smith,  M.  A. 
Smith. 

The  Bellevue  Rubber  Co.,  Bellevue, 
$100,000.  H.  B.  Skinner,  G.  Leiber,  H. 
C.  Boyd,  G.  W.  Friedley,  R.  L.  Gruen- 
slade. 

The  Pleasant  Comers  Supplv  Co., 
Pleasant  Comers.  $30,000.  E.  A. 
White,  O.  H.  Borror,  C.  Worthington, 
R.  E.  Turner,  G.  M.  Shoree. 

The  Makoff  Bakery  Co.,  Cleveland, 
$25,000.  B.  D.  Gordon,  E.  L.  Mueller, 
J.  M.  Ulmer,  A.  J.  Schanfarber,  Hoe. 
Weise. 

The  Linn  Sugar  and  Mercantile  Co., 
Cleveland,  $62,500.  A.  R.  Linn,  A. 
Davidson,  F.  W.  NowU,  C.  F.  Sipe,  H. 
M.  Kohler. 

The  Employers  Service  Bureau  Co., 
Cleveland,  $10,000.  A.  B.  Curtiss.  C. 
M.  White,  N.  J.  Brewer,  L.  N.  Mc- 
Shane,  A.  C.  Cleveland. 

The  Stalter  &  Essex  Mining  Co.,  Co- 
lumbus, $150,000.  F.  Essex,  T.  J.  Fra- 
sure.  C.  J.  Madduz,  H.  C.  Allread,  J. 
A.   Stalter. 

The  White  Coal  Co.,  Shadvside,  $15.- 
000.  F.  McConn,  R.  C.  Williams,  H. 
R.  White.  F.  McConn,  M.  S.  McConn. 

The  Union  Pythian  Temple  Co., 
Cleveland,  S30.000.  J.  C.  Hudson,  H. 
L.  Kersey,  H.  W.  Burrell,  J.  F.  Green, 


G.  L.  Ross,  W.  L.  F.  Milligan,  G.  L. 
Randolph,  Hunter  Howard,  C.  Small, 
G.  W.  orown,  T.  J.  Berryman,  J.  R. 
Mead,  W.  A.  Johnson,  C.  J.  Ristmsey, 
R.  N.  Dillard. 

The  John  M.  Caren  Co.,  Columbus, 
$400,000.  J.  M.  Caren,  R.  Patton,  M. 
A.  Callinan,  E.  E.  Caren,  J.  W. -Cor- 
bett. 

The  Mullen  Brothers  Auto  Trucking 
Co.,  Cleveland,  $50,000.  J.  M.  Mullen, 
L.  J.  Mullen,  Esther  Mullen,  J.  Oster- 
land,  M.  C.  Snider. 

The  Willoughment  Savings  &  Loan 
Co.,  Willoughby,  $200,000.  F.  H.  Pel- 
ton,  G.  B.  Folk,  J.  W.  Kennedy,  E.  E. 
Miller,  E.  L.  Chester. 

The  Hupp  Chemical  Co.,  Columbus, 
$100,000.  C.  A.  Cupp,  G.  R.  Hedges, 
K.  Henderson,  H.  R.  Tingley,  S.  A, 
Hoover. 

The  Sandow  Products  Co.,  Colum- 
bus, $5,000.  L.  Stetelman,  F.  Stetel- 
man,  M.  Stetelman.  F.  Stetelman,  Na- 
than Leve,  Anna  Stetelman. 

The  Conklin  Studios  Co.,  Cleveland, 
$35,000.  E.  Younger,  L.  M.  Sewell,  A. 
J.  Pejsa,  E.  W.  McCraw,  Gilbert  Mor- 
gan. 

Increases 

The  G.  H.  Mead  Co.,  Dayton;  $1,- 
000.000  to  $2,000,000. 

The  Sunnyside  Development  Co., 
N'>wark-  $100,000  to  $200,000. 

The  Citizens  Co-operative  Co.,  Can- 
field:  $15,000  to  $50  000. 

The  Andover  Bank,  Andover;  $50,- 
000  to  $100,000. 

The  Knox  Tire  &  Rubber  Co.,  Mt. 
Vernon:  $2,000,000  to  $3,000,000 

The  Oldtown  Coal  Co..  New  Phila- 
delphia; $10,000  to  $50,000.    ' 

The  Landers  Bmthers  Co.,  Toledo; 
$2.'>0.000  to  $500  000. 

The  Peters  Machine  &  Mfg.  Co., 
Cleveland.  $500,000  to  $1,000,000. 

The  Hobart  Manufacturing  Co., 
Troy,  $1,600,000  to  $2,100,000. 

The  Econ  Oil  &  Gas  Co.,  Lima, 
$35,000  to  $100,000. 

The  Jacob  Laub  Baking  Co.,  Cleve- 
land, $100,000  to  $300,000. 

The  Bingham  Priest  Co.,  Cleveland, 
$10,000  to  $100,000. 

The  AUen-Hartzell-Dibble  Co.  Wad- 
sworth,  $10,000  to  $100,000. 

The  Lewis  Electric  Co.,  Massillon, 
$10,000  to  $100,000. 

The  Rotary  Printing  Co.,  Cleveland, 
$30,000  to  $150,000. 

The  Dayton  Fan  A  Motor  Co.,  Day- 
ton, $75,000  to  $300,000. 
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The  Automotive  Body  Co.,  Wausen, 
$50,000  to  1100,000. 

The  St.  James  Equity  Exchange  Co., 
St.  James,  $10,000  to  $20,000. 

The  Campbell's  Creek  Coal  Co.,  Cin- 
cimiati,  $700,000  to  $1,060,000. 

The  Dalton  Adding  Machine  Co., 
Cincinnati,  $2,760,000  to  $10,000,000. 

The  Springfield  Dairy  Products  Co., 
Springfield,  $400,000  to  $600,000. 

The  Peer  Theater  Co.,  Cleveland, 
$10,000  to  $15,000. 

The  I^ecision  Truing  Machine  & 
Tool  Co.,  Cincinnati,  $4,000  to  $20,000. 

The  Colonial  Realty  &  Investment 
Co.,  Akron,  $25,000  to  $100,000. 

The  Roberts-Brenneman  Coal  Co., 
Toledo,  $25,000  to  $100,000. 

The  Ohio  Athletic  Club  Co.,  Cleve- 
land, $1,000  to  $300,000. 

The  Euclid-Bluestone  Realty  Co., 
Cleveland,  $10,000  to  $25,000. 

The  Great  Lakes  Coal  Mining  Co., 
Columbus,  $1,250,000  to  $2,000,000. 

The  Thorn  Hill  Coal  Co.,  Nelson- 
ville,  $20,000  to  $60,000. 

The  M.  Conley  Co.,  Canton,  $100,000 
to  $200,000. 

The  Wilson  &  Painter  Electric  Co., 
Canton,  $50,000  to  $150,000. 

The  Gnaden-Goshen  Coal  Co.,  Co- 
lumbus, $300,000  to  $400,000. 

The  Reed  Oil  &  Gas  Co.,  Attica, 
$2,000  to  $100,000. 

The  Wm.  S.  Merrell  Co.,  Cincinnati, 
$750,000.  to  $1,250,000. 

The  Greif  Brothers  Cooperage  Co., 
Cleveland,  $300,000  to  $500,000. 

The  Gem  Auto  Parts  Co.,  Dayton, 
$10,000  to  $20,000. 

The  Spence  Music  Co.,  Zanesville, 
$40,000  to  $60,000. 

The  Stem  Hat  Co.,  Dayton,  $20,- 
000  to  $75,000. 

The  Samuels  Printing  Co.,  Cincin- 
nati. $10,000  to  $30,000. 

The  National  Refining  Vo.,  Cleve- 
land, $15,000,000  to  $35,000,000. 

The  Scioto  Grain  &  Supply  Co.,  Ash- 
ville,  $25,000  to  $50,000. 

The  Portage  Country  Club  Co.,  Ak- 
ron. $130,000  to  $250,000. 

The  Hammond  Heating  Co.,  Cincin- 
nati. $10,000  to  $25,000. 

The  Number  Eieht  Coal  Co.,  Cleve- 
land, $600,000  to  $1,000,000. 

The  People's  Mercantile  &  Supply 
Co.,  Cleveland,  $2,000  to  $3,500. 

The  Ward-Brock  Sash  &  Door  Co., 
Cincinnati.  $25,000  to  $100,000. 

The  National  Sugar  Cone  Co.,  Cin- 
cinnati, $15,000  to  $100,000. 


The  Real  Estate  Mortgage  Co.,  Ak- 
ron, $200,000  to  $500,000. 

The  Industrial  Savingps  A  Loan 
Assoc,  of  Bellevue,  $1,000,000  to  $2,- 
000,000. 

The  C.  A  G.  Cooper  Co.,  Mt.  Vernon, 
$1,150,000  to  $1,650,000. 

The  Steele-Hopkins  &  Meredith  Co., 
Springfield,  $130,000  to  $480,000. 

The  Farmers  State  Bank  Co.,  Fay- 
ette, $26,000  to  $50,000. 

The  Marion  Building,  Savings  and 
Loan  Assoc.,  $5,000,000  to  $8,000,000. 

The  American  Building  &  Loan 
Assoc.,  Middletown,  $1,500,000  to  $2,- 
500,000. 

The  Goff-Kirby  Coal  Co.,  Cleveland, 
$20,000  to  $750,000. 

The  Warren  Guaranteed  Mortgage 
Co.,  Warren,  $1,000,000  to  $3,000,000. 

The  Eakin  Auto  &  Supply  Co.,  War- 
ren. $5,000  to  $15,000. 

The  Roth  Shoe  Mfg.  Co.,  Cincinnati, 
$250,000  to  $500,000. 

The  Armand  Drug  and  Candy  Co., 
Cleveland,  $900,000  to  $2,000,000. 
(Pref.  Stock.) 

The  Armand  Drug  and  Candy  Co., 
Cleveland,  $250,000  to  $900,000.  (Com. 
Stock) 

The  Parker  Electric  Co.,  Cleveland, 
$10,000  to  $50,000. 

The  Columbus  Blank  Book  Bff g.  Co., 
$35,000  to  $105,000. 

Tlie  Forbes  Chocolate  Co.,  Cleveland, 
$150,000  to  $500,000. 

The  H.  A  T.  Auto  Co.,  Cincinnati, 
$20,000  to  $100,000. 

The  Meteor  Motor  Car  Co.,  Piqua, 
$190,00  to  $350,000. 

The  Educational  Supply  Co.,  Paines- 
ville,  $100,000  to  $500,000. 

The  Bowling  Green  Rubber  Co.,  To- 
ledo, $25,000  to  $100,000. 

The  Lancaster  Glass  Co.,  Lancaster, 
$100,000  to  $300,000. 

The  Canfield  Oil  Co.,  Cleveland, 
Cleveland,  ^50.000  to  $750,000. 

The  Lois  Realty  Co.,  Cleveland,  $10,- 
000  to  $65,000.    . 

Decreases 

The  Sterling  Electrical  Corporation 
Co.,  Cleveland,  $250,000  to  $100,000. 

The  Akron  Brewing  Co.,  Akron, 
$400,000  to  $3,000. 

The  Complete  Roonff  Co.,  Cleve- 
land. $100  000  to  $25,000. 

The  Mobilene  Co.,  Cleveland,  $50,- 
000  to  $500. 

The  Canfield  Apartments  Co., 
Cleveland,  $55,000  to  $38,500. 


PUBLIC  UTILITIES  COMMISSION 


No.  2009— In  the  Matter  of  the  Joint  Application  of  C.  L.  V.  Wil- 
liams and  H.  Bennader,  of  Lodi,  Ohio,  for  Approval  of  Sale  and 
Purchase  of  Property  Known  as  the  Lodi  Electric  light  Plant. 
Prayer  Granted. 


(Dated  June  14,  1920.) 

This  day,  (it  appearing  from  the  verified  allegations  in  said  ap- 
plication and  the  sworn  statements  and  exhibits  filed  in  connection 
therewith,  and  other  documentary  evidence  submitted,  ^hat  the  tak- 
ing of  oral  testimony  herein  is  unnecessary) ,  this  matter  cam^  on 
for  consideration  upon  the  joint  application  of  C.  L.  V.  Williams, 
an  individual,  residing  at  Lodi,  Ohio,  and,  until  the  eighteenth  day 
of  May;  1920,  the  owner  and  operator  of  the  electric  light  plant  at 
Lodi,  Ohio,  known  as  the  Lodi  Electric  Light  Plant,  and  H.  Benna- 
der,  of  Lodi,  Ohio,  who,  upon  said  eighteenth  day  of  May,  1920, 
purchased  and  thereafter  operated  the  aforesaid  electric  light  plant, 
asking  the  consent  to  and  approval  of  such  sale  and  purchase  of 
said  public  utility  property  by  this  Commission. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon, and  for  the  purposes  of  this  proceeding,  that  the  public  was, 
upon  the  consummation  of  such  sale  and  purchase  of  said  public 
utility  property,  furnished  adequate  service  for  a  reasonable  and 
just  rate  or  charge  therefor,  and  is  satisfied  that,  in  so  far  as  it  has 
the  authority  so  to  do,  it  should  now  formally  consent  to  and  ap- 
prove the  said  sale  and  purchase  of  such  property.  It  is,  there- 
fore. 

Ordered,  That,  in  so  far  as  it  has  the  authority  so  to  do,  this  Com- 
mission does  now,  and  hereby,  formally  consent  to  and  approve  the 
sale,  by  C.  L.  V.  Williams,  and  the  purchase  by  H.  Bennader,  upon 
the  eighteenth  day  of  May,  1920,  for  the  agreed  consideration  of 
seven  thousand  dollars,  of  the  property,  rights  and  assets  compos- 
ing the  public  utility  at  Lodi,  Ohio,  known  as  the  Lodi  Electric  Light 
Plant.    It  is  further 

Ordered,  That  said  parties  forthwith  file  with  this  Commission 
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schedules  providing  for  their  respective  withdrawal  from  and  in- 
augruration  of  service  within  the  territory  now  served  by  means 
of  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  consent 
to  or  approval,  by  this  Commission,  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
rates  and*  service,  or  the  approval  of  the  passing  of  said  considera- 
tion, be  binding  upon  this  Commission  in  any  future  proceeding  in- 
volving the  matter  of  rates  or  service. 


No.  212 — ^In  the  Matter  of  the  Complaint  and  Appeal  of  The  Cleve- 
land Light  and  Power  Company  from  Ordinance  No.  32063, 
Fassed  by  the  Council  of  the  aty  of  Qeveland,  March  16,  1914, 
Fixing  the  Maximum  Electric  light  Rate  in  the  City  of  Oeve- 
land  at  Three  Cents  (3c)  Per  Kilowatt  Hour.    Rates  Fixed. 


(Dated  July  2,  1920.) 

This  day  came  the  parties  in  the  above  proceeding,  namely. 
The  Cleveland  Light  and  Power  Company  and  the  City  of  Cleveland, 
Ohio,  by  their  respective  attorneys ;  and,  by  and  with  the  consent  of 
said  parties,  the  Commission  does  hereby  find  that  the  maximum 
rate  of  three  cents  per  kilowatt  hour  for  electricity  for  electric  light 
so  fixed  by  said  ordinance  appealed  from  is  unjust  and  unreason- 
able; that  the  rates  and  charges  made  by  said  company  for  elec- 
tricity furnished  to  said  City  of  Cleveland  and  its  inhabitants  since 
the  passage  of  said  ordinance  of  March  16,  1914,  as  shown  by  the 
tariffs  of  said  company  on  file  with  this  Commission  and  effective 
since  said  date  are  not  in  excess  of  just  and  reasonable  rates  and 
charges  for  such  service.  It  is  therefore,  by  and  with  the  consent 
of  the  parties  aforesaid,  hereby 

Ordered,  That  the  rates  and  charges  made  by  said  The '^Cleve- 
land Light  and  Power  Company  for  electric  service  furnished  by  it 
to  the  City  of  Cleveland  and  its  inhabitants  since  said  sixteenth  day 
of  March,  1914,  as  shown  by  the  schedules  thereof  on  file  with  this 
Commission,  and  effective  since  said  date,  be,  and  they  are  hereby 
substituted  for  said  rate  of  three  cents  per  kilowatt  hour  provided 
for  in  said  ordinance.    And,  by  like  consent,  it  is  further 

Ordered,  That  said  rates  and  charges  continue  in  force  and  effect 
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during  the  pmod  of  said  ordinance  appealed  from,  namely,  the  pe^ 
riod  ending  with  the  effective  date  of  Ordinance  No.  51410-A, 
passed  by  the  City  Council  of  the  City  of  Cleveland  on  the  twenty- 
sixth  day  of  April,  1920. 


No.  213 — ^In  the  Matter  of  the  Complaint  of  M.  A.  Bradley,  Doing 
Business  as  The  Bradley  Light  and  Power  Company,  versus  the 
Enforcement  of  Ordinance  No.  32063,  Passed  by  the  Council  of 
the  City  of  Cleveland  on  March  16,  1914.    Rates  Fixed. 


(Dated  July  2,  1920.) 

This  day  came  the  parties  in  the  above  proceeding,  namely,  M.  A. 
Bradley,  doing  business  as  The  Bradley  Light  and  Power  Company, 
and  the  City  of  Cleveland,  Ohio,  by  their  respective  attorneys ;  and, 
by  and  with  the  consent  of  said  parties,  the  Commission  does  hereby 
find  that  the  maximum  rate  of  three  cents  per  kilowatt  hour  for 
electricity  for  electric  light  so  fixed  by  said  ordinance  appealed  from 
is  unjust  and  unreasonable;  that  the  rates  and  charges 'made  by 
said  company  for  electricity  furnished  to  said  City  of  Cleveland 
and  its  inhabitants  since  the  passage  of  said  ordinance  of  March  16, 
1914,  as  shown  by  the  tariffs  of  said  company  on  file  with  this  Com- 
mission and  effective  since  said  date  are  not  in  excess  of  just  and 
reasonable  rates  and  charges  for  such  service.  It  is,  therefor^,  by 
and  with  the  consent  of  the  parties  aforesaid,  hereby 

Ordered,  That  the  rates  and  charges  made  by  said  M.  A.  Bradley, 
doing  business  as  The  Bradley  Light  and  Power  Company,  for 
electric  service  furnished  by  it  to  the  City  of  Cleveland  and  its  in- 
habitants since  said -sixteenth  day  of  March,  1914,  as  shown  by  the 
schedule  thereof  on  file  with  this  Commission  and  effective  since 
said  date,  be,  and  they  are  hereby  substituted  for  said  rate  of  three 
cents  per  kilowatt  hour  provided  for  in  said  ordinance,  and,  by  like 
consent,  it  is  further 

Ordered,  That  said  rates  and  charges  continue  in  force  and  effect 
during  the  period  of  said  ordinance  appealed  from,  namely,  the 
period  ending  with  the  effective  date  of  Ordinance  No.  61410-A, 
passed  by  the  City  Council  of  the  City  of  Cleveland  on  the  twenty- 
sixth  day  of  April,  1920. 


ATTORNEY  GENERAL 


The  Coimty  Andigtor  Should  Proceed  to  Treat  the  One  Bfill  Levy 
Provided  for  by  Section  7575  of  the  General  Code  as  a  Levy  for 
State  Purposes  to  the  Extent  of  Including  it  With  Otho*  State 
Taxes  in  His  Statement  to  the  Budget  Comniissi<m  Under  Section 
5649-3C  of  the  General  Code  and  Extending  the  Rate  <m  the  Duirfi- 
cate.  Either  in  the  Coiumn  Designated  '^tate  Taxes"  or  Prefer- 
ably, in  a  Separate  and  Distinct  Column  Apart  from  All  Oth«- 
Levies.  This  Latter  Statemoit  is  Made  Merely  as  a  Suggestion, 
Inasmuch  as  it  is  the  Duty  of  Another  State  Departmoit  to  Pre- 
scribe the  Form  of  the  Tax  Duplicate. 


No.  1369— (Opinion  Dated  June  22,  1920.) 

Hon.  Louis  H.  Capelle,  Prosecuting  Attorney,  Cincinnati,  Ohio. 

Dear  Sir:  Receipt  is  acknowledged  of  your  letter  of  rec^it 
date  requesting  the  opinion  of  this  department  interpreting  Sec- 
tion 7676  of  the  General  Code,  as  amended  in  House  Bill  No.  615, 
with  respect  to  the  following  facts : 

'The  county  auditor  of  this  county  is  in  receipt  of  a  com- 
munication from  the  auditor  of  state  in  which  the  total  state 
levy  is  transmitted  to  him.  The  additional  tax  of  one  mill,  pro- 
vided for  in  the  latter  part  of  the  above  section,  is  not  included 
in  the  state  levy  by  the  auditor  of  state,  and  in  his  circular  let- 
ter the  statement  is  contained  that  inasmuch  as  the  state  of 
Ohio  received  none  of  the  money  provided  for  by  the  additional 
tax  of  one  mill,  it  is  not  a  state  levy  and  therefore  cannot  be 
included  as  such. 

''It  occurs  to  us  that  inasmuch  as  both  of  the  levies  pro- 
vided for  in  the  section  are  to  be  made  on  the  grand  list  of  the 
taxable  property  of  the  state,  to  be  collected  as  are  other  state 
taxes,  the  auditor  of  state's  interpretation  has  little  weight, 
but  if  he  is  right  in  his  contention  we  would  be  very  glad  to  as- 
certain from  you  just  what  board  in  this  county  is  authorised 
by  the  section  to  make  the  levy.  It  also  occurs  to  us  that  if 
the  additional  tax  of  one  mill  is  to  be  made  by  either  the  county 
commissioners,  the  council  of  municipal  corporations,  the  trus- 
tees of  townships,  or  the  board  of  education,  the  provisions  and 
limitations  of  Section  6649-3a  make  the  levy  subject  to  re- 
vision by  the  budget  commission,  inasmuch  as  the  levy  is  not 
specifically  exempted  from  any  of  the  limitations  placed  upon 
levies  for  general  purposes  by  that  section. 

"We  realize,  of  course,  that  if  both  levies  provided  for  by 
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Section  7676  are  really  state  levies,  and  they  should  be  so  cer- 
tified by  the  auditor  of  state  to  our  local  auditor,  their  manda- 
tory provisions  exempt  them  from  the  operation  of  the  tax 
limitations/' 

Section  7576  General  Code  as  so  amended  provides  as  follows : 

'Tor  the  purpose  of  affording  the  advantages  of  a  free  edu- 
cation to  all  the  youth  of  the  state,  there  shall  be  levied  an- 
nually a  tax  of  one  and  eight-tenths  mills  on  the  grand  list  of 
•  the  taxable  property  of  the  state,  to  be  collected  as  are  other 
state  taxes  and  the  proceeds  of  which  shall  constitute  'the  state 
common  school  fund,'  and  an  additional  tax  of  one  mill,  the 
proceeds  of  which  sh&ll  be  retained  in  the  several  counties  for 
the  support  of  the  schools  therein." 

The  auditor  of  state's  certificate  is  made  under  Section  6626  of 

the  General  Code,  which  provides  as  follows : 

"The  auditor  of  state,  on  or  before  the  first  Monday  of 
June,  annually,  shall  give  notice  to  each  county  auditor  of  the 
rate  required  by  law  to  be  levied  for  the  payment  of  the  prin- 
cipal and  interest  of  the  public  debt,  for  the  support  of  common 
schools,  for  defraying  the  expenses  of  the  state,  and  for  the 
other  purposes  prescribed  by  law.  Such  rate  shall  be  levied  by 
the  county  auditor  on  the  toxable  property  of  each  county  on 
the  duplicate,  and  be  entered  in  one  column  and  denominated 
'state  taxes.' " 

The  exact  interpretation  of  Section  6626  with  respect  to  its  ap- 
plication to  the  kind  of  levy  provided  for  in  the  second  part  of  Sec- 
tion 7676  as  amended  is  an  interesting  question,  the  answer  to 
which  is  not  necessary  to  the  solution  of  the  question  raised  by  you. 
The  auditor  of  state  is  doubtless  perfectly  correct  in  his  state- 
ment that  it  would  make  for  confusion  to  extend  the  one  mill  rate 
on  the  duplicate  in  the  column  denominated  "state  taxes,''  inasmuch 
as  the  proceeds  of  this  levy  are  not  to  be  settled  for  with  the  state 
auditor  but  are  to  be  retained  in  the  county.  On  the  other  hand,  you 
are  correct  in  your  statement  that  in  contemplation  of  law  this  levy 
is  a  state  levy  as  it  is  uniform  on  every  dollar's  worth  of  taxable 
property  in  the  state,  so  that  the  state  is  the  taxing  district,  though 
the  distribuion  is  by  counties. 

A  fair  application  of  Section  6626  would  seem  to  be  that  the 
auditor  of  state  should  give  the  notice  therein  required,  but  that  the 
levy  of  one  mill  should  not  be  entered  in  the  column  denominated 
**state  taxes" ;  in  other  words,  the  first  part  of  the  section  would 
apply,  and  the  latter  part  would  not  apply.  However,  no  final  opin- 
ion is  expressed  on  this  question. 

There  is  one  additional  sense  in  which  the  levy  in  question  is 
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clearly  a  state  levy ;  that  is,  that  it  is  made  directly  by  law.  Sec- 
tion 7575  is  not  a  law  authorizing  the  making  of  tax  levies ;  it  ie  a 
law  making  tax  levies.  The  general  assembly  is  the  levying  body  in 
the  same  sense  in  which  county  commissioners,  for  example,  are  the 
levying  body  for  county  taxes.  The  clerical  work  of  extending  the 
levy  must  be  done  by  the  county  auditor  in  the  one  case  the  same 
as  in  the  other ;  but  the  levying  power  proper  is  exercised  by  the 
legislative  body  of  the  state  in  the  one  case  and  by  the  administra- 
tive authority  of  the  county  in  the  other.  This  statement  makes  it 
clear  that  it  is  not  incumbent  upon  any  ^ocal  authority  other  than 
the  county  auditor  to  take  any  action  whatsoever  with  respect  to 
this  levy,  and  that  the  levy,  being  mandatory,  is  not  subject  to 
revision  by  the  budget  commission,  though  it  is  to  be  counted  in 
ascertaining  the  levies  subject  to  certain  limitations  of  law. 

The  ultimate  question  which  your  letter  seems  to  raise  is  the 
effect  of  the  failure  of  the  auditor  of  state  to  make  formal  certifi- 
cation, assuming  that  he  is  required  by  Section  5626  to  certify  this 
levy  with  other  state  levies.  This  question  is  settled,  it  would  seem, 
by  the  cases  of 

State  ex  rel.  v.  Edmondson,  89  0.  S.,  93 ; 
State  ex  rel  v.  Roose,  90  0.  S.,  345, 

in  both  of  which  it  was  held  that  the  failure  of  the  ministerial  of- 
ficer to  take  such  action  as  he  is  required  by  law  to  take  with  re- 
spect to  levying  taxes  does  not  defeat  the  levy.  Technically, 
it  might  be  that  action  in  mandamus  would  be  necessary  to  compel 
i;he  ministerial  action  before  other  ministerial  action  to  be  pr^i- 
cated  upon  it  could  similarly  be  compelled.  But  in  a  case  of  this 
kind,  where  the  auditor  is  given  at  least  informal  notice  of  the  levy 
and  all  other,  ministerial  officers  have  such  notice  of  the  levy  as  the 
law  itself  affords,  there  would  seem  to  be  no  substantial  reason  for 
insisting  upon  more  formal  action. 

It  is  the  opinion  of  this  department  therefore  that  the  county 
auditor  should  proceed  to  treat  the  one  mill  levy  provided  for  by  Sec- 
tion 7575  of  the  (JeneraJ  Code  as  a  levy  for  state  purposes  to  the 
extent  of  including  it  with  other  state  taxes  in  his  statement  to  the 
budget  commission  under  Section  5649-3c  of  the  General  Code  and 
extending  the  rate  on  the  duplicate,  either  in  the  column  designated 
''state  taxes''  or,  preferably,  in  a  separate  and  distinct  column  apart 
from  all  other  levies.  This  latter  statement  is  made  merely  as  a 
suggestion,  inasmuch  as  it  is  the  duty  of  another  state  department 
to  prescribe  the  form  of  the  tax  duplicate. 
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A  Mayor  or  Chief  of  PKdice  of  a  City  May  Not  ajsgaOy 
Retain  for  His  Own  Use  Any  Fee  Assessed  Either  in  State  or 
Ordinance  Cases,  and  Further  Fees  and  Expenses  Collected 
Should  be  Paid  Into  the  Gty  Treasury,  Excepting  Fines  and  Pen- 
aKies  Collected  in  State  Cases  and  Fees  and  Expenses  Advanced 
by  the  County  Treasury  in  State  Cases,  Which  Should  be  Pftid 
Into  the  County  Treasury. 


No.  1393>-( Opinion  Dated  July  2,  1920.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio: 

Gentlemen — In  your  communication  of  recent  date  you  present 

the  following  question  in  reference  to  the  provisions  of  Section  4270 

of  the  General  Code  as  amended  in  House  Bill  294: 

"May  the  mayor  and  chief  of  police  of  a  city  retain  for 
their  own  use  mayor's  fees  and  chief  of  police  fees  legally  as- 
sessed in  state  cases,  or  shall  such  fees  be  deposited  in  the  mu- 
nicipal treasury  or  would  such  fees  be  payable  into  the  county 
treasury?" 

Said  section  provides : 

"All  fines  and  forfeitures  in  ordinance  cases  and  all  fees 
collected  by  the  mayor,  or  which  in  any  manner  comes  into  his 
hands,  due  such  mayor  or  to  a  marshal,  chief  of  police  or  other 
officer  of  the  municipality  and  any  other  fees  and  exx)enses 
which  have  been  advanced  out  of  the  municipal  treasury,  and 
all  moneys  received  by  such  mayor  for  the  use  of  the  munici- 
pality, shall  be  by  him  paid  into  the  treasury  of  the  municipal- 
ity on  the  first  Monday  of  each  month,  provided  that  the  coun- 
cil of  a  village  may,  by  ordinance,  authorize  the  mayor  and 
marshal  to  retain  their  legal  fees  in  addition  to  their  salaries, 
but  in  such  event  a  marshal  shall  not  be  entitled  to  his  ex- 
penses. At  the  first  regular  meeting  of  council  in  each  and 
every  month,  he  shall  submit  a  full  statement  of  all  moneys 
received,  from  whom  and  for  what  purposes  received  and  when 
paid  into  the  treasury.  Except  as  otherwise  provided  by  law, 
all  fines  and  forfeitures  collected  by  him  in  state  cases,  together 
with  all  fees  and  expenses  collected,  which  have  been  advanced 
out  of  the  county  treasury,  shall  be  by  him  paid  over  to  the 
county  treasury  on  the  first  business  day  of  each  month.'* 

It  is  believed  that  a  careful  reading  of  the  above  section  to- 
gether with  the  consideration  of  other  sections  of  the  act  in  pari 
materia  discloses  a  distinct  purpose  in  the  mind  of  the  legislature 
in  this  enactment  to  require  the  mayor  or  chief  of  police  of  a  city 
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to  turn  over  to  the  municipal  treasury  all  fees  coming:  into  his  hands 
from  any  source,  including  state  cases,  except  fees  and  expenses 
collected  which  have  been  advanced  out  of  the  county  treasury  shall 
in  such  cases  be  paid  into  the  county  treasury.  Under  this  section 
it  will  be  observed  that  the  council  of  a  village  may  by  ordinance  au- 
thorize the  mayor  and  marshal  to  retain  their  fees,  but  this  provi- 
sion does  not  extend  to  officers  of  a  city. 

As  your  letter  suggests,  it  seems  that  this  enactment  was  in- 
tended to  clarify  the  fee  sections  of  the  General  Code  and  that 
it  is  the  intendment  of  the  act  that  the  salary  of  a  mayor  or  chief 
of  police  of  a  city  shall  cover  all  the  compensation  he  is  authorized 
to  receive  for  his  own  use. 

In  specific  answer  to  your  inquiry  it  is  my  opinion  that  a  mayor 
or  chief  of  police  of  a  city  may  not  legally  retain  for  his  own  use  any 
fees  assessed  either  in  state  or  ordinance  cases,  and  further  fees 
and  expenses  collected  should  be  paid  into  the  city  treasury,  ex- 
cepting fines  and  penalties  collected  in  state  cases  and  fees  and  ex- 
penses advanced  by  the  county  treasury  in  state  ca^es,  which  should 
be  paid  into  the  county  treasury. 


A  Probate  Court  Has  General  Power  to  Enforce  Its  Orders  by  Execu- 
tion.  It  is  Immaterial  Whether  the  Proceedings  Are  Adversary 
or  Non-adversary. 


No.  1355— (Opinion  Dated  June  22,  1920.) 

Hon.  Homer  Z.  Bostwick,  Judge  Probate  Court,  Columbus,  Ohio. 

Dear  Sir :    Acknowledgment  is  made  of  the  receipt  of  your  re- 
quest for  the  opinion  of  this  department  as  follows : 

"House  Bill  No.  294,  passed  February  4,  1920,  and  ap- 
proved February  18,  1920,  provides  many  radical  changes  in 
the  matter  of  collection  of  fees  and  costs  in  court  cases. 

Section  1601  and  1602  stipulate  the  various  items  of  costs 
that  may  be  taxed  and  collected  by  probate  judges. 
The  latter  section  recites : 

"  'The  fees  enumerated  in  this  section  shall  be  taxed 
by  the  probate  j  udge  in  the  bill  of  costs  and  collected  from 
the  estate  of  the  person  against  whom  the  proceeding  is 
instituted  if  there  be  such  estate ;  if  there  be  no  such  es- 
tate, then  from  the  person  legally  responsible  for  his  care 
and  support,'  etc. 
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'It  will  be  Apparent  to  all  persons  that  the  collection  of 
costs  will  be  greatly  faciUtated  and  the  delay  and  loss  in  collec- 
tion greatly  minimized,  'if  probate  judges  may  use  the  process 
of  *execution  to  enforce  payment. 

'In  this  connection  it  is  desirable  to  have  a  ruling  from 
your  department  upon  the  limitations  and  scope  of  the  power 
of  execution  as  authorized  by  statute  applicable  to  probate 
courts. 

''1.  What  general  power  to  issue  execution  has  the  pro- 
bate court  ? 

"2.  If  found  that  probate  courts  have  general  powers  to 
enforce  their  judgments  by  execution  in  adversary  actions, 
what  is  their  status  with  reference  to  non-adversary  actions  ? 

"3.  Has  a  probate  court  power  to  enforce  pajnnent  of  costs 
in  lunacy  and  other  ex  parte  causes  by  execution,  in  the  oper- 
ation of  the  new  fees  and  costs  law?'* 

It  is  noted  that  your  first  question  relates  to  the  general  power 
of  the  probate  court  in  the  matter  of  the  issuance  of  executions. 

Sections  7  and  8  of  Article  4  of  the  Constitution  create  the  pro- 
bate court  and  confer  certain  jurisdiction  upon  it.  The  latter  sec- 
tion, after  enumerating  certain  matters  over  which  such  court  shall 
have  jurisdiction,  provides  further: 

"and  such  other  jurisdiction,  in  any  county  or  counties,  as  may 

be  provided  by  law.'* 

Thus  it  may  be  noted  that  a  part  of  the  jurisdiction  of  the  pro- 
bate court  comes  from  the  constitution  itself,  while  as  to  other  mat- 
ters its  jurisdiction  is  derived  from  the  General  Assembly  under 
the  clause  of  Section  8,  above  quoted. 

In  the  case  of  Bank  v.  Telegraph  Co.,  79  0.  S.,  99,  it  is  said : 

"The  probate  court  is  a  court  of  record  and  its  jurisdiction 
in  matters  testamentary  and  in  the  appointment  of  adminis- 
trators *  *  *  has  been  broadly  given  by  the  constitution  of  this 
state.  Article  IV,  Sections  7  and  8.  The  jurisdiction  is  plenary 
and  it  may  well  be  doubted  whether  the  legislature,  if  it  chose 
to  do  so,  could  in  any  respect  limit  it.'' 

In  the  case  of  Hoffman  v.  Fleming,  66  O.  S.,  156,  it  is  said : 

"These  statutory  provisions  do  not,  and  can  not,  limit  or 
enlarge  the  jurisdiction  of  the  probate  court  in 'the  matters 
mentioned." 

This  grant  of  jurisdiction  carries  with  it  all  of  the  common 
law  incidents  of  the  power  to  hear  and  determine  matters  and  to 
enforce  its  judgments. 
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Is  the  issuance  of  an  execution  incident  to  and  a  part  of  the 
power  to  hear  and  determine  matters  and  pronounce  judgment?  The 
authorities  require  an  affirmative  answer  to  this  question. 

In  17  Cyc.  it  is  said : 


"A  court  competent  to  pronounce  judgment  is  competent 
to  issue  execution." 

Again,  at  page  921,  an  execution  is  defined  to  be: 

"The  end  of  the  law ;  final  process  and  end  of  the  law ;  the 
end  and  fruit  of  the  law;  the  act  of  carrying  into  effect  the 
judgment  or  decree  of  a  court." 

In  the  case  of  Lessees  of  Darby  v.  Carson,  9  Ohio,  149-151,  it 
is  said: 

"An  execution  is  properly  defined  'the  obtaining  of  actual 
possession  of  any  thing  acquired  by  judgment  of  law;  and 
necessarily  goes  on  all  final  judgments.'  Co.  Lit.  154,  289.  There 
may,  it  is  true,  be  special  cases,  requiring  special  executions; 
but  in  ordinary  cases,  the  right  to  have  the  usual  execution  fol- 
lows every  final  judgment  of  course." 

Sections  1598  and  1599  of  Chapter  6,  entitled  "Probate  Court'* 

are  also  pertinent.    The  latter  section  is  as  follows : 

"Orders  for  the  pa3rment  of  money  may  be  enforced  by  ex- 
ecution or  otherwise,  as  judgments  in  the  court  of  common 
pleas.  Such  executions  shall  be  directed  to  the  sheriff,  or,  in 
his  absence  or  disability,  to  the  coroner." 

Some  light  on  the  meaning  of  the  phrase  "orders  for  the  pay- 
ment of  money,"  with  which  this  section  begins,  may  be  obtained 
by  reference  to  the  section  immediately  preceding  it.  Section  1598 
provides  for  the  enforcement  of  orders  "other  than  for  the  pa3nnent 
of  money"  and  for  punishment  for  their  violation  by  proceedings  in 
contempt.  These  sections  together  show  that  their  intention  was 
to  provide  for  compelling  obedience  to  all  the  orders  of  the  court, 
and  their  intention,  taken  together,  was  to  include  all  kinds  of  or- 
ders which  the  court  was  empowered  to  make. 

Answering  your  question  generally,  then,  it  may  be  said  that 
the  probate  court  has  general  power  to  enforce  its  orders  by  execu- 
tion. This  rule,  of  course,  would  be  subject  to  exceptions  if  in  the 
law  conferring  the  jurisdiction  any  special  exclusive  methods  of  en- 
forcing its  judgments  or  orders  is  provided. 

Your  second  question  inquires  if  such  general  powers  would  ap- 
ply to  and  include  the  power  to  issue  executions  in  non-adversary 
actions.    It  is  believed  that  consideration  of  the  powers  of  the  court 
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in  such  matters  does  not  disclose  any  such  distinction  between  ad- 
versary and  non-adversary  actions. 

It  is  believed  that  the  discussion  of  and  answer  to  your  first 
and  second  questions  necessarily  require  an  affirmative  answer  to 
your  third  question,  and  that  its  separate  consideration  and  discus- 
sion is  unnecessary,  as  it  is  believed  that  the  sections  referred  to  in 
your  letter  as  the  ''new  fees  and  cost  law"  does  not  change  the  sit- 
uation in  this  regard. 

It  should  be  pointed  out,  however,  that  such  consideration  and 
answers  to  your  first  and  second  questions  relate  only  to  such  judg- 
ments or  orders  as  to  costs  in  such  cases  as  the  probate  court  may 
lawfully  make,  and  the  question  of  his  i)Ower  to  make  such  judgment 
or  order  against  the  person  legally  responsible  for  the  care  and  sup- 
port of  the  person  proceeded  against  in  such  cases,  where  he  has  no 
estate,  not  being  specifically  involved  in  your  question,  is  not  con- 
sidered. 


SUPREME  COURT 


Fairchild  v.  The  Lake  Shore  Electric  Railway  Company. 

PuMic  Hi^ways — ^Use  by  Public  and  Grantee  of  Franchise — ^Re- 
ciprocal Rights,  Ihities  and  Obligations — ^Exercise  of  Care — 
Depositions^— Right  to  Take  Pending  Error  Proceedfaigs — ^1\udng 
Expense  as  Obsts. 


1.  The  grant  of  authority  to  construct  an  interurban  railway  in  a  public  high- 
way does  not  confer  on  the  company  the  exclusive  use  of  the  portion  of  the 
highway  on  which  the  track  is  constructed. 

2.  In  such  situation  the.  rights  of  the  public  are  not  inferior  to  those  of  the 
company.  The  company  and  the  puolic  have  mutual  obligations  of  care  in 
the  use,  to  be  determined  with  due  regard  to  the  circumstances  in  each  case 
and  to  the  necessity  of  the  car  confining  its  passage  to  the  tracks  and  its 
inability  to  turn  out  to  avoid  injury.  It  is  the  duty  of  the  company  to  equip 
and  operate  its  cars  with  such  appliances,  lights  and  warnings,  and  under 
such  proper  control,  as  ordinary  care  under  the  circumstances  requires. 

3.  An  existing  as  distinguished  from  a  potential  issue  of  fact  in  a  trial  court 
is  not  necessary  in  order  that  a  party  may  exercise  the  right  given  by  Sec- 
tion 11526,  General  Code,  to  take  testimony  by  deposition  at  any  time  after 
service  of  summons  on  the  defendant.  Either  party  may  take  depositions 
while  error  proceedings  are  pending  in  a  reviewing  court  to  reverse  the 
judgment  of  the  trial  court.  If  such  depositions  are  not  used,  tb^  expense 
of  teking  them  cannot  be  taxed  in  the  costs  of  the  case. 


No.  1636d— (Decided  May  11,  1920.) 

Error  to  the  Court  of  Appeals  of  Lucas  county. 

The  plaintiff  in  error  brought  suit  against  the  Lake  Shore  Elec- 
tric Railway  Company  in  the  common  pleas  of  Lucas  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained  by  the 
negligence  of  the  company.  In  the  amended  petition  upon  which 
the  case  was  tried  the  plaintiff  alleged  the  operation  of  an  electric 
road  in  Sandusky  county  west  of  Fremont ;  that  the  defendant  then 
had  and  still  has  its  tracks  and  line  of  railroad  upon  a  portion  of  the 
public  highway  which  before  construction  of  the  railroad  was  oc- 
cupied and  used  by  the  public  as  a  highway  for  travel ;  that  the  line 
of  the  defendant  company  encroached  upon  the  highway  and  there- 
by made  the  road  hazardous  and  dangerous  for  vehicle  travel,  espe- 
cially in  the  night  time ;  that  the  elevated,  graded  and  macadamized 
part  of  the  highway  is  much  traveled  and  exclusively  used  for  travel 
in  the  winter  season,  and  that  the  only  part  that  could  at  that  time 
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be  used  on  account  of  the  wet  and  muddy  condition  of  the  low  and 
ungraded  parts  was  narrow  and  out  of  repair,  contained  holes  in 
may  places,  particularly  at  the  point  where  the  plaintiff  received 
his  injuries,  and  that  wagons,  vehicles  and  buggies  were  compelled 
to  travel  near  to  the  defendant's  track  because  of  these  holes  and 
depressions  and  be  in  danger  of  bring  struck  by  the  cars  thereon,  all 
of  which  was  known  to  the  defendant ;  that  the  defendant  operated 
its  cars  in  the  night  time,  and  at  irregular  times,  and  without  a 
schedule  for  the  information  of  the  public,  and  on  the  night  of  the 
injury  to  the  plaintiff  at  a  high  and  dangerous  rate  of  speed,  to  wit, 
about  fifty  miles  per  hour ;  that  on  the  night  of  January  11,  1913, 
a  car  operated  without  a  lighted  headlight  approached  the  plaintiff 
while  he  was  driving  along  the  highway  westward,  near  the  village 
of  Hessville,  without  the  knowledge  of  the  plaintiff,  and  recklessly 
and  negligently  apiHX)ached  plaintiff's  rig  from  the  rear,  at  a  high 
and  dangerous  rate  of  speed,  while  plaintiff  was  driving  near  to  the 
car  tracks,  and  after  the  defendant  saw  or  should  have  seen  the 
idaintiff 's  rig  close  to  the  track ;  that  plaintiff  before  he  drove  near 
the  tracks  of  defendant  turned  and  looked  back  along  the  track  and 
listened  for  cars,  but  neither  saw  nor  heard  them ;  and  that  defend- 
ant carelessly  and  negligently  omitted  while  approaching  plaintiff 
to  give  him  any  signal  warning  or  notice  by  gong,  whistle  or  light, 
by  reason  of  which  negligent  act  in  not  stopping  or  slowing  down 
its  car,  after  seeing  the  position  of  the  plaintiff's  buggy  in  the  tracks, 
as  aforesaid,  when  it  had  plenty  of  time  to  do  so,  defendant  struck 
idaintiff's  buggy,  breaking  and  destroying  the  same  and  seriously 
injuring  the  plaintiff  in  the  respects  which  are  specifically  set  forth 
in  the  petition. 

The  amended  petition  further  averred  that  the  plaintiff  looked 
at  a  point  about  one  hundred  feet  east,  more  or  less,  from  the  place 
where  the  defendant's  car  struck  his  buggy,  eastward  along  the 
defendant's  track,  and  listened  for  cars,  but  saw  and  heard  nothing. 

The  answer  of  the  defendant  denied  any  negligence  on  its  part 
and  averred  that  the  plaintiff  was  entirely  familiar  with  the  location 
of  the  tracks  of  the  company  on  the  highway  and  shortly  before  the 
time  of  the  injury  carelessly  and  negligently  drove  his  horse  and 
carriage  close  to,  upon  and  over  the  rails  of  the  tracks,  without  ex- 
ercising ordinary  care,  or  any  care,  for  his  own  safety,  or  to  ascer- 
tain the  approach  of  defendant's  car;  and  that  the  defendant  had 
erected  its  tracks  under  authority  of  the  duly  authorized  public 
bodies. 
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The  reply  of  the  plaintiff  was  a  general  denial  of  the  allegations 
of  the  answer  save  and  except  the  admissions  therein. 

The  cause  was  tried  to  a  jury,  which  rendered  a  verdict  in  favor 
of  the  plaintiff.  The  judgment  which  was  entered  on  this  verdict 
by  the  trial  court  was  reversed  by  the  court  of  appeals,  and,  in  this 
proceeding,  the  plaintiff  seeks  to  reverse  the  judgment  of  the  court 
of  appeals  and  affirm  that  of  the  common  pleas. 

Messrs.  Marshall  &  Fraser  and  Mr.  D.  B.  Love,  for  plaintiff  in 
error. 

Messrs.  Tyler,  Northup  &  McMahon,  for  defendant  in  error^ 

Johnson,  J.  By  its  entry  it  is  shown  that  the  court  of  appeals 
reversed  the  judgment  of  the  trial  court  for  three  reasons.  They 
will  be  examined  in  their  order. 

I.  That  the  court  erred  in  giving  to  the  jury  before  argument 
charge  No.  2,  requested  by  the  plaintiff,  viz.,  "You  are  instructed 
that  if  the  preponderance  of  the  evidence  shows  that  at  and  shortly 
before  the  time  of  the  collision,  the  headlight  on  this  car  was  not 
in  operation,  you  are  at  liberty,  if  you  so  determine,  to  find  that  the 
absence  of  the  headlight  constituted  negligence  on  the  part  of  the 
defendant,''  and  in  thereafter  charging  the  jury  in  the  general 
charge :  "The  burden  is  upon  the  plaintiff  to  show  that  the  defend- 
ant did  not  exercise  ordinary  care  in  operating  its  car,  to  wit,  was 
the  headlight  lighted  or  unlighted  ?  Did  the  headlight  shine  at  and 
preceding  the  time  of  the  accident  ?  The  burden  is  upon  the  x)lain- 
tiff  to  show  that  it  did  shine.  If  it  did  not  shine,  and  the  defendant 
operated  its  car  without  a  light,  was  that  operation  the  exercise  of 
ordinary  care  under  the  circumstances  V 

It  is  insisted  that  by  this  language  the  court  indicated  to  the 
jury  that  the  defendant  would  not  be  exercising  ordinary  care  in 
the  operation  of  the  car  if  the  headlight  was  not  lighted,  and  that 
it  unduly  emphasized  the  importance  of  the  issue  as  to  whether 
the  headlight  was  burning  or  not. 

The  testimony  showed  that  the  night  on  which  the  accident  oc- 
curred was  very  dark;  that  the  car  was  not  running  on  a  regular 
schedule;  and  that  its  speed  at  the  time  was  very  rapid.  It  must 
also  be  noted  that  it  was  running  upon  a  public  highway  where  it 
was  the  duty  of  the  company  to  operate  its  car  with  reference  to 
the  rights  of  others  rightfully  traveling  on  the  highway;  that  the 
duty  to  use  care  in  such  circumstances  is  reciprocal.  Neither  the 
company  nor  the  traveler  has  any  exclusive  rights  in  the  highway 
and  each  is  under  obligation  to  use  that  care  which  the  circum- 
stances would  dictate  to  ordinarily  prudent  and  careful  persons. 
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We  think  it  clear  that  in  the  special  charge  it  is  left  to  the  jury 
to  determine  whether  the  absence  of  the  headlight  constituted  neg- 
ligence under  the  circumstances,  if  they  should  find  by  the  prepond- 
erance of  the  evidence  that  it  was  not  in  operation.  And,  in  the 
portion  of  the  general  charge  quoted,  substantially  the  same  propo- 
sition is  laid  down  and  the  same  instruction  given.  The  jury  must 
have  been  impressed — ^it  is  apparent  from  the  record — ^that  the 
question  of  the  headlight  was  an  important  feature  of  the  case. 
The  defendant  had  itself  emphasized  the  importance  of  this  feature 
by  its  request  to  the  court  to  give  the  following  charge,  which  the 
court  gave:  "No  matter  what  you  may  find  with  respect  to  any 
other  issue  in  this  case,  you  must  return  a  verdict  for  the  defendant 
unless  you  find  that  there  was  no  headlight  burning  on  the  de- 
fendant's car  at  the  time  it  was  approaching  the  point  where  the 
collision  occurred."  The  court  left  it  to  the  jury  to  determine 
whether  the  absence  of  the  headlight  showed  the  exercise  of  ordi- 
nary care  under  the  circumstances  which  the  testimony  disclosed. 

The  court  at  the  request  of  the  defendant  submitted  interroga- 
tories to  the  jury  touching  the  questions  whether  an  electric  sign 
and  a  classification  lamp  were  upon  the  defendant's  car  at  the  time 
of  the  injury,  whether  the  headlight  on  the  car  was  lighted  while  it 
was  running  over  the  thousand  feet  of  track  immediately  east  of  the 
accident,  and  whether  the  plaintiff's  buggy  at  the  time  that  the 
collision  occurred  was  resting  crosswise  of  the  defendant's  tracks. 
The  first  two  interrogatories  the  jury  answered  in  the  affirmative 
and  the  last  two  in  the  negative.  These  answers  manifest  a  full 
and  intelligent  understanding  by  the  jury  of  the  controlling  issues, 
and  as  to  where  the  preponderance  of  the  evidence  was  on  these 
issues. 

II.  The  court  of  appeals  was  of  the  opinion  that  the  trial  court 
also  erred  in  the  following  portion  of  its  general  charge:  "Should 
you  find  upon  the  issues  of  negligence  and  contributory  negligence 
in  favor  of  the  defendant,  you  need  consider  the  case  no  longer,  and 
your  deliberations  end  at  that  point."  It  is  urged  that  this  lan- 
guage was  misleading,  that  it  gave  the  impression  to  the  jury  that 
in  order  to  find  for  the  defendant  it  was  necessary  to  find  in  favor 
of  the  defendant  on  the  issues  of  negligence  and  contributory  negli- 
gence, both.  Of  course,  if  the  jury  should  find  in  favor  of  the  de- 
fendant either  upon  an  issue  of  negligence  or  contributory  negli- 
gence, the  defendant  would  be  entitled  to  the  verdict. 

But  just  preceding  the  portion  of  the  charge  above  quoted,  the 
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trial  court  had  clearly  and  correctly  instructed  the  jury  with  refer- 
ence to  negligence  and  contributory  neglig^ice,  and  had  concluded 
the  exposition  in  these  words :  ''If  you  shall  find  that  the  defend- 
ant was  negligent,  but  you  also  find  that  the  plaintiff  himself  was 
negligent,  then  the  plaintiff  cannot  recover.  If  negligence  of  the 
plaintiff  and  of  the  defendant  both  concurred,  the  plaintiff  cannot 
recover  for  his  injury.  If  the  defendant  was  not  negligent  and  the 
plaintiff  not  negligent,  the  plaintiff  cannot  recover.'' 

In  this  situation  we  cannot  believe  that  any  juror  could  be  mis- 
led by  the  use  of  the  word  "and"  instead  of  the  word  "or*'  in  the 
portion  of  the  charge  to  which  objection  is  made.  Over-nice  verbal 
distinctions,  which  close  analysis  may  discover,  should  not  be  re- 
sorted to  by  reviewing  courts  in  the  examination  of  the  work  of  trial 
courts,  when  it  is  manifest  that  men  of  ordinary  intelligence  would 
not  be  misled  in  the  performance  of  their  duties  as  jurors. 

There  is  a  general  and  wholesome  tendency  to  disregard  merely 
technical  errors  or  verbal  slips  when  from  the  context  it  appears 
that  comprehensive  and  correct  instructions  have  been  given  and 
substantial  justice  has  been  done. 

III.  It  is  also  urged  that  the  trial  court  erred  in  admitting  in 
evidence  at  the  trial  the  deposition  of  Delbert  Reed,  taken  by  the 
plaintiff,  and  this  we  think  presents  the  most  important  question  in 
the  case.  The  facts  concerning  it  were  as  follows:  The  jury  in  a 
former  trial  had  returned  a  verdict  in  favor  of  the  plaintiff,  and 
the  court  of  appeals  in  June,  1918,  heard  the  case  on  error  and  an- 
nounced that  the  judgment  of  the  lower  court  was  reversed.  No 
entry  was  put  upon  the  journal  of  the  court  of  appeals  until  Sep- 
tember, 1918,  at  which  time  the  mandate  remanding  the  case  to  the 
court  of  common  pleas  was  issued.  In  July,  the  witness  Reed,  who 
was  a  soldier  in  the  United  States  Army,  was  at  home  on  a  fur- 
lough. Notice  was  served  upon  the  defendant's  counsel  that  the 
deposition  would  be  taken  at  Fremont,  Ohio.  The  deposition  was 
taken.  Counsel  for  defendant  attended  and  cross-examined  the 
witness  at  length.  The  deposition  was  filed  in  the  court  of  common 
pleas  in  August,  1918,  and  was  admitted  in  evidence  on  the  trial 
thereafter  had  in  the  court  of  common  pleas,  over  the  objection  of 
the  defendant. 

It  is  insisted  that  this  ruling  was  erroneous  because  the  case 
was  not  pending  in  the  court  of  common  pleas  at  the  time  of  the 
taking  of  the  deposition,  and,  therefore,  there  was  no  authority  in 
law  for  taking  it.    The  order  remanding  the  cause  to  the  court  of 
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common  pleas  was  entered  in  the  court  of  appeals  on  September  11. 
The  court  speaks  by  its  journal  and  the  fact  that  it  had  announced  in 
June  that  the  judgment  below  would  be  reversed  could  only  have 
effect  when  the  entry  was  made  on  the  journal.  Therefore,  the 
question  is  presented  whether  the  fact  that  the  error  proceeding 
was  still  undisposed  of  in  the  court  of  appeals  operated  to  deny  to 
the  plaintiff  the  right  to  take  the  deposition  before  the  remanding 
mandate  had  been  filed  in  the  common  pleas  court. 

By  Section  11626,  General  Code,  it  is  provided  that  either  party 
may  commence  taking  testimony  by  deposition  at  any  time  after 
service  upon  the  defendant. 

Section  11534  provides  for  notice  to  the  adverse  party,  in  which 
the  name  of  the  court,  or  the  tribunal  in  which  the  deposition  is  to 
be  used,  and  the  time  when  and  place  where  it  will  be  taken,  shall  be 
specified. 

Section  11638  provides  for  the  transmission  of  the  deposition  to 
the  clerk  of  court  where  the  action  or  proceeding  is  pending. 

In  this  case,  as  already  stated,  an  error  proceeding  had  been 
brought  in  the  court  of  appeals.  The  error  proceeding  undar  our 
code  does  not  operate  to  transfer  the  entire  case  to  the  court  of 
appeals. 

Section  12265,  General  Code,  provides  that  no  proceeding  in 
error  shall  stay  execution  unless  a  supersedeas  bond  is  filed  with 
the  clerk  of  the  court  in  which  the  record  of  the  judgment  was 
made.  In  this  case  the  supersedeas  bond  was  given,  but  it  did  not 
alter  or  affect  in  any  way  the  validity  or  vitality  of  the  judgment 
in  the  case.  It  merely  stayed  execution  on  it.  In  appealable  cases 
a  different  situation  is  presented.  The  giving  of  the  appeal  bond 
removes  the  entire  case  to  the  court  of  appeals  and  it  is  there  tried 
de  novo.  The  appeal  vacates  the  judgment  or  decree  in  the  court 
below.  The  court  below  has  lost  all  power  to  do  anything  in  the 
case  when  it  has  been  appealed.  Not  so  in  error  proceeding.  The 
very  object  of  the  error  proceeding  was  to  procure  a  new  trial  in  the 
common  pleas  court. 

In  Bode,  Admx.,  v.  Welch,  29  Ohio  St.,  19,  a  judgment  was  re- 
covered against  Welch  before  a  justice  of  the  peace  on  March  26, 
1875.  Defendant  was  entitled  by  th^  law  then  in  force  to  an  appeal 
on  giving  bond  within  ten  days.  On  March  30  the  section  of  the 
law  giving  the  right  of  appeal  was  repealed  without  any  saving 
clause  to  actions  pending  or  causes  of  actions  subsisting.  But  it 
was  provided  by  the  act  of  February  19,  1866,  that  "whenever  a 
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statute  is  repealed  or  amended,  such  repeal  or  amendment  shall  in 
no  manner  affect  pending  actions  *  *  *  unless  otherwise  expressly 
provided  in  the  amending  or  repealing  act/'  The  court  held  that 
the  act  of  March  30,  1875,  must  be  construed  as  though  the  above- 
quoted  section  of  the  act  of  '66  were  appended  to  it,  and  that  the 
case  after  judgment  in  the  justice's  court  was  a  pending  action  or 
proceeding  or  cause  thereof,  so  that  the  amendatory  act  of  '76  did 
not  affect  the  right  of  appeal  therefrom.  The  court  says,  at  page 
22:  "It  is  true,  in  a  strictly  technical  sense,  that  there  was  no 
'action'  or  'proceeding*  pending  at  the  time  the  repealing  act  took 
effect,  because  a  'final  judgment'  had  been  rendered  therein.  But 
the  judgment  was  final  only  with  reference  to  the  power  of  the 
court,  and  its  action  in  the  case.  With  reference  to  the  rights  of 
the  parties  it  was  not  final." 

This  view  of  the  meaning  of  the  word  "pending"  in  different 
connections  in  which  it  has  been  used  has  been  upheld  in  Hupp  et 
al.  V.  Hock-Hocking  Oil  &  Natural  Gas  Co.,  88  Ohio  St.,  61,  67; 
O'Maley  v.  Reese,  1  Barb.,  643 ;  Ulshaf er  v.  Stewart,  71  Pa.  St.,  170 ; 
Mitchell  &  Rammelsburg  Furniture  Co.  v.  Sampson,  40  Fed.  Rep., 
805,  and  Scherer  v.  Caneza,  Sheriff,  33  La.  Ann.,  314. 

In  Long,  Exr.,  v.  Straus  et  al.,  124  Ind.,  84,  it  is  said:  "It  is 
also  argued  that,  as  the  cause  was  pending  in  this  court  at  the  time 
the  dei)osition  was  taken,  it  should  have  been  suppressed.  There  is 
iio  strength  in  this  position.  The  appellees  had  a  right  to  tak( 
depositions  to  preserve  testimony  at  any  time,  and  the  fact  that  the 
case  was  pending  on  appeal  did  not  deprive  them  of  this  right.  They 
are  not  bound  to  take  the  risk  of  losing  the  testimony ;  but  had  there 
been  no  opportunity  for  using  it  they  would  have  been  compelled 
to  pay  the  costs  of  securing  it." 

In  8  Ruling  Case  Law,  page  1164,  it  is  said :  "The  existence  of 
an  actual,  as  distinguished  from  a  potential,  issue  of  fact  is  not  made 
a  conclusive  test  of  the  right  to  take  depositions  de  bene  esse,  and 
consequently  such  depositions  may  be  taken  pending  an  appeal  as 
well  as  before  verdict  or  findings  upon  the  issues  of  fact  in  the 
action." 

In  Sections  12216  and  12217,  General  Code,  provision  is  made 
for  perpetuating  testimony  and  for  the  filing  of  a  petition  in  the 
common  pleas  court  for  an  order  to  take  and  perpetuate  the  testi- 
mony under  circumstances  there  laid  down,  and  it  is  provided  that 
the  petition  shall  include,  among  other  things,  a  statement  that  the 
applicant  expects  to  be  a  party  to  an  action  in  a  court  in  this  state. 
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or  is  a  party  to  one  already  commenced,  in  which  judgment  has  been 
rendered  and  execution  thereof  stayed  by  proceedings  in  error. 
Section  12218,  General  Code,  requires  the  court  to  fix  the  time  and 
place  of  examination,  the  length  of  time  of  notice,  and  the  manner  of 
notice. 

It  is  insisted  that  these  provisions  are  exclusive,  but  it  will  be 
observed  that  they  are  found  in  Part  Third,  Title  IV,  Division  IX, 
of  the  General  Code,  which  division  is  denominated  "Special  Pro- 
ceedings.'' These  sections  have  carried  into  the  code,  and  made 
statutory,  provision  for  bills  long  in  use  in  chancery,  in  perpetuam 
rei  memoriam  and  de  bene  esse,  but  there  is  nothing  in  those  pro- 
visons  which  indicate  that  it  was  the  intention  of  the  legislature  to 
in  any  degree  modify  or  cut  down  the  right  conferred  by  the  sec- 
tions of  the  code  of  civil  procedure,  to  which  we  have  referred,  which 
give  the  right  to  take  depositions  at  any  time  after  service  on  the 
defendant.  It  is  easy  to  conceive  of  cases  in  which  great  injustice 
would  ultimately  result  if  parties  were  compelled  to  wait  until  the 
final  issue  of  error  proceedings,  which  might  consume  long  periods 
of  time,  and  take  the  chances  of  success  in  such  proceedings  without 
the  right  to  take  the  depositions  of  sick  or  absent  witnesses  whose 
testimony  might  be  essential  to  the  establishment  of  their  case. 
And  the  delay  necessarily  incident  to  a  special  proceeding  in  court 
to  perpetuate  testimony  might  be  equally  hurtful. 

Moreover,  in  this  instance,  the  defendant's  counsel,  after  the 
service  of  notice  on  them,  attended  the  taking  of  the  deposition, 
cross-examined  the  witness  at  length,  and  made  no  objection  to  the 
right  of  the  plaintiff  to  take  the  deposition  and  file  it  in  the  common 
pleas  court,  until  after  the  cause  had  been  remanded  to  that  court. 
This  appearance  and  this  participation  in  the  taking  of  the  deposi- 
tion and  the  examination  of  the  witness  without  objection  amounted 
to  a  waiver  in  any  view  of  the  case.  It  is  not  analogous  to  a  waiver 
of  objection  to  the  jurisdiction  of  a  court  over  a  subject-matter  be- 
yond that  conferred  by  law. 

Some  other  alleged  errors  in  the  record  are  urged  upon  our  at- 
tention and  we  have  given  them  careful  consideration.  They  were 
also  urged  in  the  court  of  appeals,  and  we  agree  with  that  court  that 
none  of  them  constitutes  such  error  as  would  justify  a  reversal  of 
the  judgment  of  the  court  of  common  pleas.  Some  of  the  objec- 
tions relate  to  refusal  to  give  special  charges,  the  substance  of  some 
of  which  was  included  in  the  general  charge  and  of  others  in  other 
special  charges.    There  were    some  thirty-five    of  these  special 
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charges  requested.  We  think  we  might  appropriately  call  atten- 
tion to  the  admonitions  of  the  courts  speaking  by  Spear,  J.,  in  Amer- 
ican Steel  Packing  Co.  v.  Oonkle,  86  Ohio  St.,  117,  touching  excess- 
ive and  repetitious  requests  to  charge. 

The  judgment  of  the  trial  court  here  involved  was  entered  after 
five  trials  of  the  case  to  juries.  This  fact  furnishes  no  ground  to 
deny  the  right  of  review.  But  in  such  a  case  the  reviewing  court 
should  be  careful  to  see  that  the  error  complained  of  is  real  and  sub- 
stantial and  that  by  reason  of  it  justice  has  not  been  done.  The 
mischief  of  endless  litigation  is  itself  a  thing  to  be  dreaded. 

The  judgment  of  the  court  of  appeals  will  be  reversed  and  that 
of  the  common  pleas  affirmed. 

Judgment  reversed. 

Matthias,  Wanamaker,  Robinson  and  Merrill,  JJ.,  concur. 

Jones,  J.,  dissents  from  third  proposition  of  the  syllabus. 
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NEW  CORPORATIONS 

The  Lawrence  Bag  Co.,  Miamis- 
burg,  %2&0fi00.  J.  Lawrence.  G. 
Brown,  A.  H.  Walburg,  M.  A.  Thom- 
BBfW.  F.  Lawrence, 

The  Essex  Electric  Co.,  Richwood, 

{10,000.  R.  E.  Parish,  C.  W.  Parish, 
I.  E.  Watkins,  C.  S.  Allen,  C.  M. 
Baumgardner,  L.  C.  Peiffer,  E.  E. 
CowgilL 

The  Pennsylvania  High  Grade  Oil 
Co.,  Youngstown,  (50,000.  H.  C.  El- 
lenberger.  M.  Gee,  J.  Buffalo,  M.  E. 
BninswicK,  G.  Olson. 

The  Wilco  Realty  Holding  Co., 
Cleveland,  $100,00.  S.  N.  Weitz,  M. 
J.  Grossman,  I.  M.  Ross,  F.  B.  Fels- 
man,  M.  Immel. 

The  Euclid  Upholstering  Co.,  Cleve- 
land, $160,000.  A.  Zwolinski,  S. 
Choknacki,  J.  Kapalka,  T.  Witkow- 
ski,  A.  J.  Barwiziki. 

The  Olympic  Millwork  Manufactur- 
ing Co.,  Cleveland,  $25,000.  N.  J. 
Patterson,  E.  Losie,  M.  E.  Rossiter, 
W.  T.  DeLancy,  E.  M.  Paxton. 

The  Ohio  City  Livestock  Shipping 
Co.,  Ohio  City,  $1,000.  G.  Miekle,  S. 
P.  Brown,  A.  Hertel,  P.  A.  Profit,  P. 
R.  Hoghe. 

The  Electrical  Finance  Co.,  Cleve- 
land. $10,000.  S.  A.  Thorman,  A.  H. 
Goldman,  A.  Krejci,  M.  E.  Blum,  M. 
E.  Blum,  A.  L.  Dietz. 

The  American  Livery  Co.,  Cleve- 
land, $10,000.  S.  A.  Thorman,  A.  H. 
Goldman,  A.  Krejci,  M.  E.  Blum,  A. 
L.  Dietz. 

The  Modem  Style  Shoppe  Co., 
Cleveland,  $10,000.  I.  Grohs,  P.  Kue- 
derle,  S.  I.  Powell,  J.  C.  Frederick,  M. 
L.  Harrington. 

The  Superior-Payne  Realty  Co., 
Cleveland,  $100,000.  E.  W.  Clean,  W. 
Howell,  C.  M.  Knight,  P.  R.  Brown, 
L.  E.  Rice. 

The  Winchester  Realty  Co.,  Cleve- 
land, $16,000.  L.  H.  Winch.  B.  Y. 
McPeak,  F.  M.  Ross,  M.  G.  Novak,  E. 
Kennedy. 

The  Wilson  Run  Oil  and  Gas  Co., 
Omesra,  $100,000.  J.  A.  Pendergrass, 
C.  H.  Pendergn^ss.  E.  Roboson,  I. 
Holcombe,  Minnie  P.  Shelden. 

The  Peerless  Die  &  Tool  Co.,  Cin- 
cinnati, $35,000.    H.   Backer,  A.    W. 


Kops,  W.  A.  Freitag,  H.  Ziegler,  J. 
Keim,  B.  H.  Bohlinger. 

The  Stony  Crek  Granite  Co.,  Xenia, 
$300,000.  J.  C.  Dodds.  F.  P.  Torrence, 
G.  F.  Dodds,  C.  L.  Babb,  A.  E.  Faulk- 
ner. 

The  Miami  Oil  and  Gas  Co.,  Piqua, 
$15,000.  F.  V.  Flinn,  H.  Owens,  F. 
Miller,  G.  Y.  Hall,  E.  Sheaf,  W.  A. 
Kerr,  F.  W.  Curtis,  A.  J.  Pebles. 

The  Standard  Malleable  Co.,  Zanes- 
ville,  $100,000.  A.  T.  Baker,  E.  A. 
Palmer,  G.  C.  Blackmore,  W.  M.  Bate- 
man,  E.  A.  Evans. 

The  Lorain  Auto  Body  Co.,  Lorain, 
$55,000.  S.  J.  Wirts,  A.  E.  Cameron, 
T.  C.  Metzger,  F.  M.  Stephenson,  £. 
G.  Yeckley. 

The  Corporation  Organization  Co., 
Cleveland,  $10,000.  J.  M.  Hawkins, 
W.  E.  Godfrey,  C.  E.  Rohm,  J.  J. 
Susenka.  G.  0.  Durfae. 

The  Central  Tire  &  Rubber  Co., 
Ironton,  $12,000.  W.  E.  Boll,  J.  Kratz- 
enberg,  L.  Gherling,  F.  McCauley,  G. 
W.  Boll. 

The  Olmsted  Hotel  Co.,  Cleveland, 
$200,000.  D.  Olmsted,  R.  B.  Bun- 
stine,  W.  H.  Byron,  M.  W.  Hawkins, 
F.  W.  Blackburn. 

The  Assimis-Chamis  Realty  and 
Construction  Co.,  Cleveland,  $50,000. 
E.  Brown,  W.  H.  Hasselman,  R.  M. 
Thayer,  E.  Zalud,  M.  M.  Gleason. 

The  Wells  Process  Co.,  Youngs- 
town, $500,  no  par.  W.  G.  Wells,  R. 
P.  Wells,  E.  A.  Stanley,  B.  G.  Sack- 
ett,  A.  C.  Tidd. 

The  Steller  Refining  Co.,  Wooster, 
$500,  no  par.  F.  Ewing,  W.  G.  Lea- 
mon,  E.  M.  Quinby,  W.  Harris,  E.  C. 
Reed. 

The  Citizens  Bank,  Butler,  $25,000. 
N.  W.  Cunningham,  O.  Wise,  H.  O. 
Fredrick,  J.  H.  Stahl,  H.  E.  Eisen- 
bach,  W.  W.  Eisenbach. 

The  Hanley  &  Yocum  Transfer  Co., 
Wellsville,  $5,000.  V.  Hanley,  G.  O. 
Yocum.  E.  F.  AUman,  G.  W.  Whi^, 
J.  E.  O'Grady. 

The  Henry  Shaw  Co.,  Akron,  $100.- 
000.  (Jewelry.)  H.  Shaw,  G.  IsrofT, 
B.  Isroff,  S.  Isroff,  H.  Tabakin. 

The  Brett  Plaver-Piano  Co..  Cleve- 
land, $100,000.  T.  Brett,  W.  W.  Brett, 
L.  E.  Giel,  E.  M.  Kossin,  E.  R.  Bayer. 
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The  Selected  Securities  Co.,  Cleve- 
land, $100,000.  H.  M.  Farnsworth,  F. 
M.  Farnsworth,  Geo.  Probeck,  G. 
Wecherling,  C.  Hessler. 

The  York-Jennings  Live  Stock 
Shipping   Co.,  Venedocia,   $1,000.    H. 

E.  Pugh,  M.  M.  Richards,  E.  E.  Mor- 
ris, M.  N.  George,  R.  O.  Evans. 

The  Cleveland  Screen  &  Vestibule 
Co.,  Cleveland,  $2,000.  W.  A.  Mc- 
Afee, M.  F.  Hanning,  A.  B.  Oakes,  L. 
A.  M.  Pejeau,  M.  K.  Appleby. 

The  Timco  Co.,  Cleveland,  $25,000. 
(Auto  accessories.)  W.  L.  Quinn,  G. 
J.  Heiser,  R.  E.  Hansberger,  M.  Hol- 
bem,  S.  I.  Davis. 

The  Waterize  Chemical  &  Manu- 
facturing Co.,  Akron,  $50,000.  O. 
Brauser,  L.  Brauser,  C.  K.  Miller,  N. 
H.  Oakes,  M.  J.  Oakes. 

The  Canton  Pneumatic  Tool  Co., 
Canton,  $250,000.  P.  L.  McLain,  H. 
S.  Armstrong,  J.  H.  Rainsberger,  A. 
M.  McCarty,  G.  E.  Thomas. 

The  Hughes  Dairy  Co.,  Bowling 
Green,  $160,000.  A.  E.  Hughes,  E.  L. 
Fausnaugh,  F.  J.  Hughes,  A.  J.  Eyth, 
J.  W.  Zimmerman. 

The  Stone  Creek  Oil  and  Gas  Co., 
Newcomerstown,  $200,000.  J.  H.  Par- 
ry, R.  J.  Brumbach,  M.  W.  Danford, 
V.  A.  McCowan,  F.  L.  Eaga. 

The  Black  Bird  Coal  Co.,  Toledo, 
$40,000.  H.  L.  Christopher,  O.  J. 
Smith,  C.  W.  K.  Kirkley,  B.  S.  Oechs- 
ler.  R.  M.  Marks. 

The  Dayton  Oil  Products  Co.,  Day- 
ton, $300,000.  J.  C.  Tibbies.  O.  Sny- 
der. C.  E.  Ridenour,  H.  H.  Townsend, 

F.  T.  Henry. 

The  Federal  Bond  and  Mortgage 
Co..  Canton,  $1,000,000.  C.  W.  Vail. 
C.  Pomerene,  W.  N.  Zettler,  F.  J.  Zet- 
tler.  J.  B.  Marsden. 

The  Northern  &  Southern  Coal  Co., 
Columbus.  $500,000.  H.  H.  Orr,  R. 
Hade,  J.  W.  Bricker,  R.  Martin,  D.  N. 
Postlewaite. 

The  Stratmore  Co.,  Cleveland,  S50.- 
000.     (Patents.)     H.  R.  Stratford,  R. 

A.  Moore,  H.  A.  Kelley,  A.  Kelley,  G. 
W.  Cottrell. 

,  The  R.  and  Y.  Groceteria  Co.,  Can- 
ton, $20,000.  C.  B.  Robinson,  0.  C. 
Yant,  B.  P.  Yant,  M.  L.  Robinson,  E. 

B.  Seck«»r. 

The  Walbolt  Coal  Co.,  Toledo.  $10,- 
OOO.  H.  G.  Walbolt.  H.  G.  Wall,  A. 
T.  Goorley,  A.  C.  Ruihley,  S.  Z.  Kap- 
lan. 

The  Euclid-105th  Properties  Co., 
Cleveland,      $285,000.    B.    Feinsilber, 


M.  D.  Goodman,  J.  H.  Greenberg,  C. 
Brown,  S.  Cowan. 

The  Edgemont  Coal  and  Cement 
Co.,  Dayton,  $20,00.  A.  Baboshkin, 
M.  Friedman,  P.  Sokol,  S.  L.  Finn,  M. 
L.  Howe. 

The  Whyte  Printing  Co.,  Spring- 
field, $10,000.  G.  Whyte,  W.  F. 
Speaks,  H.  Moore,  A.  D.  Smith,  T.  W. 
Burton,  M.  D. 

The  Sheffield  Lake  Threshing  Co., 
Sheffield,  Lake,  $5,000.  E.  Bring,  J. 
Emerick,  E.  G.  Burrell,  A.  E.  Caley, 
J.  Eiden,  W.  S.  Day,  A.  Kelling. 

The  Youngstown  Shrinking  Ma- 
chine Co.,  Youngstown,  $10,000.  J. 
H.  Guttridge,  S.  A.  Daniels,  J.  F. 
Blaemire,  P.  C.  Weick,  W.  R.  Stew- 
art. 

The  Mecca  Hotel  Co.,  Cleveland, 
$100,000.  W.  H.  Mayer,  A.  C.  Carter, 
H.  Wells,  E.  R.  Bayes,  A.  W.  Bell. 

The  Retz  Stamping  Co.,  Cleveland, 
$5,000.  C.  W.  Sellers,  R.  F.  Bingham, 
R.  M.  Kuhns,  E.  L.  Andres,  F.  R. 
Hecht. 

The  Summit  Tire  and  Tube  Distrib- 
uting Co.,  Barberton,  $10,000.  F.  B. 
Liverman,  G.  S.  Liverman,  H.  P. 
Harding,  H.  H.  HoUoway,  A.  M.  Hol- 
loway,  I.  M.  Harding. 

The  Better  Brothers  Co.,  Cincinnati, 
$20,000.  J.  Better,  S.  Better,  J.  Bet- 
ter, S.  Better,  H.  J.  Schwer. 

The  Daylight  Baking  Co.,  Colum- 
bus, $15,000.  Mrs.  O.  Leist,  E.  C. 
Breyfogle,  Mrs.  J.  F.  Leist,  J.  F. 
Leist,  C.  L.  Corkwell. 

The  Haney-Gilmour-Arbour  Co., 
Columbus,  $3,000,  no  par.  (Stocks.) 
J.  E.  Haney,  A.  G.  Gilmour,  J.  B.  Ar- 
bour, G.  S.  Hickle,  S.  B.  Randall. 

The  New  Century  Land  and  Securi- 
ties Co.,  Sprinefield,  $300,000.  O.  H. 
Anderson,  C.  E.  Petticrew,  R.  Smith, 
P.  T.  Gerhardt,  A.  J.  Domer. 

The  Proteina  Co.,  Louisville,  $50,- 
000.  (Real  Estate.)  F.  M.  Smalley, 
J.  P.  Hunter,  G.  G.  Truman,  A.  A. 
Hiner,  W.  E.  Nau. 

The  State  Mortgage  Investment 
Co.,  Cleveland,  $500,  no  par.  M.  N. 
Fowler.  J.  H.  Schultz,  I.  M.  McDon- 
oueh,  M.  J.  Buelow,  K.  T.  Siddell. 

The  Marker  Motor  Car  Co.,  Cleve- 
land. $100,000.  R.  Hirsch,  E.  J.  Mar- 
tin, H.  H.  Marker,  F.  S.  Erause,  G.  C. 
Hosford. 

The  Industrial  Rubber  Engineering 
Co..  Cleveland,  $1,000.  D.  A.  Little, 
J.  W.  Mart,  L.  J.  Landis,  E.  F.  Mar- 
cha,  W.  Eberly. 
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The  Carnegrie  Oil  &  Gas  Co.,  St. 
Clairsville,  $60,000.  J.  T.  Bentley,  J. 
A.  Patterson,  J.  A.  Williamson,  A.  W. 
Kennon,  J.  H.  Boroff. 

The  Globe  Products  Co.,  Cleveland, 
$10,000.  L.  A.  Westman,  W.  H.  West- 
man,  G.  B.  Carman,  E.  A.  Westman, 
W.  Kaple. 

The  C  H  C  Chemical  Co.,  Cincin- 
nati, $50,000.  E.  R.  Homo,  A.  Hoff- 
man, C.  W.  Ratterman,  H.  P.  Cros- 
well,  H.  P.  Karch. 

The  Woodward  Coal  Co.,  Kent, 
$100,000.  J.  G.  Woodward,  W.  B. 
Lemmon,  G.  O.  Farquharson,  H.  M. 
Hubbard,  C.  C.  Wagmer. 

The  Scioto  Co-operative  Co.,  Com- 
mercial Point,  $15,000.  C.  Lemay, 
W.  M.  Beavers,  A.  P.  Greisheimer, 
W.  E.  Dechert,  W.  E.  Lamb. 

The  Talbot  Island  Threshing  Co., 
Urbana,  $2600.  A.  M.  Glessner,  T.  G. 
Davis,  N.  D.  Sommers,  J.  Fitzcrivens, 
C.  J.  Showers,  L.  M.  Baker,  H.  B.  Pet- 
tign^w,  J.  T.  Sommers,  J.  W.  Gingjery, 
J.  I.  Arrowsmith,  D.  W.  Liebhart. 

The  National  Attractions  Co.,  Cin- 
cinnati,  f500,   no  par.     M.   M.  King, 

F.  L.  Moores,  E.  L.  Kennedy,  J.    C. 
O'Brien,  C.  Wuest.  Jr. 

The  U.  S.  Aeroplane  an(i  Motor  En- 
grineerinfiT  Co.,  Galion,  $200,000.  C. 
C.  Hartie,  H.  D.  Smith,  R.  S.  Giles, 
E.  H.  Stoffel,  F.  Pignran. 

The  Smith  and  Patten  Motor  Sales 
Co.,  Defiance,  $200,000.  W.  J.  Pat- 
ten, E.  B.  Smith,  V.  Squire,  J.  C.  Van- 
denbroek,   T.   T.   Shaw. 

The  People's  Transfer  and  Storage 
Co.,  Cleveland,  $500,  no  par.     B.  F. 
Bevington,   L.    E.      Bevington,    C.   J.. 
Armitage,  M.  L.  Merchant,  F.  G.  Car- 
penter. 

The  Norris  Manufacturing  Co.,  Co- 
lumbus, $15,000.     (Auto  accessories.) 

G.  E.  Norris,  C.  G.  Eckstine,  W.  M. 
Payne,  A.  F.  Miller,  L.  Miller. 

The  Weller  Battery  and  Ignition 
Co.,  Zanesville,  $60,000.  A.  T.  Baker, 
G.  Copeland,  G.  C.  Fergus,  S.  P.  Wel- 
ler, E.  A.  Palmer. 

The  Colonial  Restaurant  Co.,  Co- 
lumbus, $5,000.  G.  Vogelos,  J.  Dro- 
sos,  G.  Botsios,  W.  Chachalos,  E. 
Mor&ran. 

The  Forest  City  Drug  Co.,  Cleve- 
land, $10,000.  S.  A.  Thorman,  A.  H. 
Goldman,  A.  L.  Dietz,  A.  Krejci,  M. 
E.  Blum. 

The  Sheffield  Dairy  Co.,  Lorain, 
$30,000.  C.  Gentes,  C.  B.  Davis,  W. 
Tucker,  C.  A.  Arshansky,  D.  A.  Cook. 


The  Cincinnati  Buffing  and  Ma- 
chining Co.,  Cincinnati,  $10,000.  A. 
H.  Harvie,  A.  W.  Harvie,  G.  B.  Linds- 
ley,  L.  P.  Lindsley,  L.  Hunemeyer. 

The  American  Iron  and  Metal  Co., 
Marietta,  $50,000.  R.  Salmowitz,  M. 
Sussman,  L.  Goldish,  A.  M.  Goldish, 
S.  S.  Miller. 

The  Adrean  Auto  Supply  Co., 
Painesville,  $100,000.  W.  T.  Adrean, 
F.  P.  Walther,  H.  A.  Pollack,  C.  A. 
Hyde,  M.  E.  Temple. 

The  French  Pastry  Shoppe  Co., 
Cleveland,  $600,  no  par.  G.  Q*  ^ee- 
ley,  J.  Gesell,  J.  J.  Holmes,  P.  M. 
Gerlach,  C.  A.  Byrne. 

The  Federal  Service  Co.,  Columbus, 
$1000,000.  C.  D.  Conover,  H.  E. 
Knight,  E.  L.  Sears,  T.  D.  Binckley, 
C.  H.  Cantwell. 

The  Decatur  Casting  Co.,  Hamilton, 
$500,  no  par.  G.  S.  Rentschler,  H.  A. 
Rentschler,  G.  A.  Rentschler,  Jr.,  P. 

E.  Rentschler,  D.  McDaniel. 

The  A.  B.  Smith  Piano  Co.,  Akron, 
$1,000,000.  A.  B.  Smith.  C.  A.  Mit- 
ten, R.  C.  Hyre,  W.  F.  Stoeckle,  R.  P. 
Holmes. 

The  Melvin  B.  Clark  Co.,  Steuben- 
ville,  $15,000.     (Autos.)     M.  B.  Clark, 

F.  S.   Dohrman,     J.  Needles,  W.  M. 
Clark,  R.  I.  Scott. 

The  Martin  Young  &  Son  Co.,  Cin- 
cinnati,  $25,000.      (Book-Binding.)    E. 

B.  Young,  C.  Stemeberg,  J.  Heis,  C. 
Conrady,  P.  Voung. 

The  Scofipld  Brothers  Lumber  Co., 
Jefferson,  $35,000.  J.  Scofield,  I.  C. 
Scofield,  M.  J.  Scofield,  R.  C.  Scofield, 
L.  I.  Scofield. 

The  Hocking  Paper  Products  Co., 
Lancaster,  $25,000.     I.  J.  Collins,  T. 

C.  Fulton.  W.  W.  Westenbarger,  T.  D. 
Griley,  C.  P.  Westenbareer. 

The  E.  K.  Stewart-Woodrow  Co., 
Columbus,  $10,000.  (Insurance  bond- 
ing.) C.  E.  Morris,  F.  C.  Bargar,  H. 
T.  Stewart,  M.  H.  Williams,  G.  H. 
Woodrow. 

The  Star  Coal  Co.,  Pomeroy,  $60,- 
000.  J.  Bama,  D.  A.  Thomas,  G.  V. 
Stowe,  D.  A.  Reed,  H.  A.  Thomas. 

Increases 

The  Ohio  Electric  &  Controller  Co., 
Cleveland,  $200,000  to  $300,000. 

The  Continental  Sugar  Co.,  Toledo, 
$2,500,000  to  $5,000,000. 

The  Lenox  Oil  &  Pain  Co.,  Cleve- 
land, $100,000  to  $150,000. 

The  Cleveland  Heights  Savings  and 
Loan  Co.,  Cleveland,  $500,000  to  $1,- 
000,000. 
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The  Standard  Textile  Products  Co., 
YoungBtown,  $15,000,000  to  122,000,- 
000. 

The  Peters  Cartridgre  Co.,  Cincinnati, 
11,500,000  to  13,000,000. 

The  Hi-6rade  Realty  Co.,  Massilon, 
$50,000  to  $250,000. 

The  Wise,  Shaw  &  Feder  Co.,  Cin- 
cinnati, $113,500  to  $227,000. 

The  Tribune  Co.,  Warren,  $10,000 
$100,000. 

The  Wayne  Realty  Co.,  Cleveland, 
$10,000  to  $50,000. 

The  Kenmore  Banking  Co.,  Ken- 
more,  $25,000  to  $75,000. 

The  Hendrickson  Machine  Co., 
Cleveland,    $40,000    to    $100,000. 

The  Smythe  Investment  Co.,  Cleve- 
land, $10,000  to  $50,000. 

The  Empire  Brass  Mfg.  Co.,  Cleve- 
land, $5,000  to  $100,000. 

The  Uncas  Investment  Co.,  Mt. 
Healthy,  $6,000  to  $25,000. 

The  Cleveland  Dental  Mfg.  Co., 
Cleveland,  $460,000  to  $650,000. 

The  Dr.  Pyle  Remedy  Co.,  New 
Philadelphia,  $20,000  to  $100,000. 

The  National  Wall  Paper  Co., 
Cleveland,  $25,000  to  $30,000. 

The  Volunteer  Loan  &  Building 
Co.,  Cincinnati,  $1,000,000  to  $1,250.- 
000. 

The  Horn  Brothers  Co.,  Monroe- 
ville,  $50,000  to  $100,000. 

The  Butter  Flake  Co.,  Cleveland, 
$210,000  to  $220,000. 

The  Non-Ferro  Co.,  Toledo,  $10,000 
to  $25,000. 

The  Unitpd  Machine  &  Mfg.  Co., 
Canton,  $150,000  to  $550,000. 

The  Moonev  Art  Stone  Co.,  Akron, 
$10,000  to  $95,000. 

The  Teasdale  Co.,  Cincinnati,  $10,- 
000  to  $15,000. 

The  Pembroke  Realty  Co.,  Cleve- 
land, $li0.000  to  $75,000. 

Tbe  Lodi  Mill  and  Flevator  Co.,  Lo- 
di.  $125,000  to  $200,000. 

The  H.  L.  McElrov  Co.,  Youngs- 
town.  $75,000  to  $615,000. 

Thp  Orav-Rarr  Co.,  Elyria,  $100,- 
000  to  $200,000. 

The  Hampr  Drue:  Co.,  Akron,  $25,- 
000  to  $100,000. 

Th<»  Fni^tablo  Finnpc**  Co.,  Colum- 
bus. $?ooo  to  $1,000,000. 

Thp  Wa'nipr  Loan  Co..  Lima,  $50,- 
000  to  $125,000. 

Thp  E^«  AVron  TiVe  Exchange  Co., 
AVron.  $25,000  to  $60,000. 

fho  Srhnrv  ^  $2r»]if»i|ha»p  Dnal  «ind 
Ice  Co.,  Canton,  $75,000  to  $300,000. 


The  Southern  Sand,  Gravel  &  Sup- 
ply Co.,  Columbus,  $30,000  to  $60,000. 

The  Beckett  Paper  Co.,  Hamilton, 
$400,000  to  $1,000,000. 

The  Toledo  Auto  Fabrics  Co.,  To- 
ledo, $225,000  to  $800,000. 

The  West  Side  Building  and  Loan 
Association  of  Hamilton,  $5,000,000 
to  $10,000,000. 

The  Lake  Erie  Motor  Co.,  Cleve- 
land, $100,000  to  $250,000. 

The  South  Side  Building  &  Invest- 
ment Co.,  Toledo,  $25,000  to  $50,000. 

The  Real  Estate  Exchange  Co., 
Cleveland,  $33,000  to  $116,500. 

The  Morrow  Manufacturing  Co., 
Wellston,  $40,000  to  $300,000. 

The  Morehouse- Martens  Co.,  Co- 
lumbus, $400,000  to  $1,200,000. 

The  Jeavons  Co.,  Cleveland,  $815,- 
000  to  $335,000. 

The  Hume  China  Co.,  Ravenna,  $2,- 
625  to  $525,000. 

The  Scallan  Supply  Co.,  Cincinnatip 
$10,000  to  $75,000. 

The  Triangle  Paper  Bag  Manufac- 
turing Co.,  Cincinnati.  $30,000  to  $50,- 
000. 

The  C.  Masek  Glue  &  Reduction 
Co.,  Cleveland.  $75,000  to  $125,000. 

The  Fairfield  Paper  Co.,  Baltimore, 
$50,000  to  $135,000. 

The  Sudless- Products  Co.,  Cleve- 
land, $5,000  to  $15,000. 

The  Geneva  Milling  Co.,  Geneva, 
$50,000  to  $100,000. 

Thp  Ohio  Mort<rage  Co.,  Canton, 
$100,000  to  $500,000. 

The  L.  N.  N.  Foundry  Co..  Cleve- 
land, $20,000  to  $100,000. 

The  Parker  Mfg.  Co.,  Dayton,  $25,- 
000  to  $100,000. 

The  Conklin  Pen  Manufacturing 
Co..  Tol*»do.  $900,000  to  $1,500,000. 

The  Cleveland  Metal  Stamping  Co., 
Cleveland,  $15,000  to  $50,000. 

The  Charles  Boldt  Paper  Mills  Co., 
Cincinnati,  $1,000,000  to  $1,500,000. 

The  Cincinnati  Time  Recorder  Co., 
Cincinnati.  $425,000  to  $500,000. 

The  Holland  Land  Co.,  Youngstown, 
$17,000  to  $20,000. 

The  Horger-Heldt  Coal  Co..  New 
Philadelnhia.  $10,000  to  $400000. 

The  United  Fruit  Auction  Co.,  Cin- 
cinnati. $40,000  to  $100,000. 

The  Dayton  Pump  and  Manufactur- 
ine  Co.,  Dayton,  $1,300,000  to  $1,- 
500,000. 

Decrease 

The  Morrow  Manufacturing  Co., 
Wellston,  $40,000  to  $25,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2006 — ^In  the  Matter  of  the  Application  of  The  Northern  Ohio 
Railway  Company  for  Authority  to  Close  Freigfht  and  Passenger 
Station  at  Bakers,  Ohio.    Prayer  Granted. 


(Dated  June  29,  1920.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Northern  Ohio 
Railway  Company  for  the  authority  of  this  Commission  to  close  its 
passenger  and  freight  depot  at  Bakers,  Lorain  County,  Ohio : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  welfare  of  the  public  and 
the  cost  of  operating  said  depot  as  an  agency  station,  the  Commis- 
sion is  satisfied  that  the  proposed  withdrawal  of  said  depot  as  an 
agency  station  is  reasonable  and  that  the  applicant  should  be  au- 
thorized to  make  said  point  a  prepay  station.    It  is,  therefore. 

Ordered,  That  said  The  Northern  Ohio  Railway  Company  be, 
and  hereby  it  is  authorized,  from  and  after  the  first  day  of  July, 
1920,  to  make  Bakers,  Lorain  County,  Ohio,  a  prepay  station  upon 
its  lines. 

No.  1934 — ^The  City  Railway  Company,  Complainant,  vs.  The  Balti- 
more and  Ohio  Railroad  Company,  Defendant. — ^Prayer  Granted. 


(Dated  July  17,  1920.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
iinal  consideration  upon  the  application  of  The  City  Railway  Com- 
pany for  an  order  of  this  Commission  authorizing  the  operation 
of  its  cars  at  a  maximum  speed  of  ten  miles  per  hour  (without  first 
causing  the  same  to  come  to  a  full  stop  and  the  opening  of  the  doors 
and  the  sending  of  an  employe  ahead  to  flag)  over  a  switch  track 
of  The  Baltimore  and  Ohio  Railroad  Company,  which  crosses,  at 
common  grade,  the  tracks  of  the  complainant  upon  Webb  street 
between  East  First  and  East  Second  streets  in  the  City  of  Dayton, 
Ohio: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
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filed  herein,  the  evidence  introduced  at  said  hearing  and  its  inde- 
pendent inquiry  and  investigation  thereupon,  that,  in  view  of  the 
infrequency  of  defendant's  and  the  frequency  of  complainant's 
operations  over  said  crossing,  that  the  complainant  should  be  re- 
lieved of  the  duties  of  opening  the  doors  of  its  cars  and  sending 
an  employe  ahead  of  the  same  to  flag  them  over  said  crossing,  but 
that,  by  reason  of  the  grade  in  complainant's  tracks  approaching 
said  crossing  and  the  obstructions  to  the  view  of  the  motormen 
operating  the  cars  of  the  complainant  over  said  crossing,  the  com- 
plainant should  not  be  relieved  of  the  duty  of  bringing  all  cars,  ap- 
proaching said  crossing,  to  a  full  stop  not  nearer  than  ten  feet  nor 
further  than  fifty  feet  from  said  crossing,  to  permit  of  the  motor- 
man  in  charge  of  the  same  ascertaining  that  the  way  is  clear  and 
free  from  danger  before  proceeding  to  cross  the  said  switch  track 
of  The  Baltimore  and  Ohio  Railroad  Company,  and  that,  to  insure 
the  safety  and  security  of  the  public,  no  engine  or  cut  of  cars  shall 
be  operated  over  said  crossing  by  the  defendant  until  and  as  the 
same  shall  have  been  brought  to  a  full  stop,  upon  approaching  the 
tracks  of  the  complainant,  and  signalled  to  proceed  by  an  employe 
of  the  defendant  who  has  preceded  such  train  or  engine  upon  said 
crossing  to  warn  the  motormen  of  complainant's  cars  of  the  immi- 
nence of  danger.    It  is,  therefore. 

Ordered,  That  said  The  City  Railway  Company  be,  and  hereby 
it  is  relieved  of  the  duty  of  opening  the  doors  of  its  cars  and  sending 
an  employe  ahead  to  flag  said  cars  over  the  switch  track  of  The 
Baltimore  and  Ohio  Railroad  Company  extending  across  Webb 
street  between  East  First  street  and  East  Second  street  in  the  City 
of  Dayton,  Ohio,  when  complainant's  cars  approaching  said  cross- 
ing have  been  brought  to  a  full  stop,  to  permit  of  the  motormen 
ascertaining  that  the  way  is  clear  and  free  from  danger  before 
proceeding  to  cross  said  track  of  said  The  Baltimore  and  Ohio  Rail- 
road Company,  as  provided  by  law.    It  is  further 

Ordered,  That  before  any  engine,  train,  or  cut  of  cars  of  the 
defendant  shall  be  operated  across  the  tracks  of  the  complainant 
upon  Webb  street  at  said  crossing,  such  engine,  train  or  cut  of  cars 
shall  be  brought  to  a  full  stop  approaching  said  crossing  and  shaU 
not  proceed  across  the  tracks  of  the  complainant  until  signalled 
so  to  do  by  an  employe  of  the  defendant  who  has  taken  position 
upon  said  crossing  to  warn  the  motormen  in  charge  of  comi^ain*- 
ant's  cars  of  the  imminence  of  danger.     It  is  further 

Ordered,  That  complainant  be,  and  hereby  it  is  notified,  directed 
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and  required  to  erect  and  maintain  at  said  crossing  a  legible  sign, 
bearing  the  legent : 

"STOP ! 

"Electric  Cars  Do  Not  Flag, 

"Steam  Cars  Must  Flag/' 

And  that  the  authority  herein  granted  may  be  exercised  and  after 
the  time  of  the  erection  of  such  sign.    It  is  further 

Ordered,  That  the  authority  hereinbefore  granted  shall  be 
and  remain  in  force  and  effect  only  so  long  as  the  conditions  now 
existing  at  said  crossing  and  the  present  method  of  operation  ut)on 
said  switch  track  of  The  Baltimore  and  Ohio  Railroad  Company 
shall  continue,  or  until  the  order  is  modified  by  this  Commission, 
and  any  change  in  the  conditions  at  said  crossing  or  in  the  method 
of  operation  upon  the  said  track  of  the  defendant  shall  forthwith 
be  reported  to  this  Commission. 

No.  1991 — In  the  Matter  of  the  Application  of  The  Qeyeland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company  for  Permission 
to  Close  Its  Depot  at  Monroe,  Butler  County,  Ohio«  Prayer 
Granted. 


(Dated  June  17,  1920.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company  for  the  authority 
of  this  Commission  to  close  its  passenger  and  freight  depot  at  Mon- 
roe, Butler  County,  Ohio : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  welfare  of  the  public  and 
the  cost  of  operating  said  depot  as  an  agency  station,  the  Commis- 
sion is  satisfied  that  the  proposed  withdrawal  of  said  depot  as  an 
agency  station  is  reasonable  and  that  said  applicant  should  be  au- 
thorized to  make  said  point  a  prepay  station,  if  and  as  its  station 
building  thereat  shall  be  kept  open  and  maintained  in  a  proper  man- 
ner for  the  convenience  of  its  patrons  at  said  pomt.  It  is,  there- 
fore. 

Ordered,  That  said  The  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  be,  and  hereby  it  is  authorized,  from  and 
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after  the  first  day  of  July,  1920,  to  make  Monroe,  Butler  County, 
Ohio,  a  prepay  station  upon  its  lines.    It  is  further 

Ordered,  That  said  The  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company  shall  keep  its  station  at  said  point  open, 
maintain  the  same  in  a  sanitary  condition  and,  in  season,  properly 
warmed  and  lighted  for  the  convenience  of  its  patrons  at  this  point. 


No.  2017— In  the  Matter  of  Three  Per  Cent  of  the  Electors  of  the 
City  of  Cleveland  vs.  The  City  of  Cleveland  and  The  Cleveland 
Electric  Illuminating  Company.    Dismissed. 


(Dated  July  12,  1920.) 

This  day,  after  full  hearing  and  argument  by  counsel,  this  mat- 
ter came  on  for  consideration  upon  the  motion  of  respondent.  The 
Cleveland  Electric  Illuminating  Company,  to  dismiss  said  proceed- 
ing for  the  reasons  and  upon  the  grounds  set  forth  in  said  motion. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  said  motion  should  be,  and 
hereby  it  is  sustained  upon  the  authority  of  "Ohio  River  Power 
Company  vs.  Steubenville,  99  0.  S.,  421.*'    It  is,  therefore. 

Ordered,  That  said  complaint  in  appeal  be,  and  hereby  it  is  dis- 
missed. 

To  which  order  of  the  Commission  dismissing  their  said  com- 
plaint in  appeal,  the  complainants  herein,  by  their  counsel  of  rec- 
ord, then  excepted  and  here  now  except,  and  their  exceptions  here 
are  noted  of  record. 
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Stock  in  a  Foreign  Corporation  Belonging  to  the  E2state  of  a  De^ 
ceased  Resident  of  This  State  is,  With  Respect  to  Its  Succession, 
Subject  to  the  Inheritance  Tax  of  this  State;  but  if  the  Succes- 
sion to  Such  Shares  is  Also  Subject  to  Taxation  in  the  State  Where 
the  Corporation  is  Organized,  Then  the  Tax  Paid  or  Secured  to  be 
Paid  in  Accordance  With  the  Law  of  That  State  is,  as  it  Were, 
a  Set-off  Against  the  T^  Which  Would  Otherwise  be  Chargeable 
Under  the  Laws  of  This  State,  so  That  if  the  Amount  of  SucK 
Foreign  Tax  is  Equal  to  or  in  Excess  of  the  Ohio  Tax  Which 
Would  be  Assessed  With  Respect  to  the  Succession  to  Such  Stock 
as  an  Independent  Succession,  no  Ohio  Tax  is  Payable  at  all;  and 
if  Such  Tax  is  Less  in  Amount  Than  the  Ohio  Tax  Which  Would 
be  so  Chargeable  and  Has  Been  Paid  or  Secured  to  be  Paid  in  Ac- 
cordance with  the  Laws  of  Such  State,  the  Difference  Only  Be- 
tween the  Respective  Amounts  Constitutes  the  Ohio  Tax. 


No.  1354— (Opinion  Dated  June  22,  1920.) 

Hon.  W.  R.  White,  Prosecuting  Attorney,  Gallipolis,  Ohio. 

Dear  Sir :  Receipt  is  acknowledged  of  your  letter  of  recent  date 
requesting  the  opinion  of  this  department  upon  the  following  ques- 
tion: 

"Is  stock  in  a  foreign  corporation  subject  to  the  inherit- 
ance tax  ?" 

The  answer  to  this  question  is  clearly  in  the  affirmative,  if  the 
decedent  was  a  resident  of  this  state.  If  the  decedent  was  not  a 
resident  of  this  state  but  the  certificates  of  stock  were  found  in  this 
state,  a  close  question  arises,  which  is  at  present  pending  in  the 
courts.  Though  this  department  has  advised  the  tax  commission  to 
take  such  administrative  action  as  to  raise  this  question,  it  would  of 
coiu*se  be  inappropriate  for  this  department  at  this  time  to  express 
an  opinion  thereon. 

Upon  the  assumption,  then,  that  the  decedent  was  a  resident 
of  this  state,  the  reasons  for  holding  the  succession  to  the  shares 
taxable  under  the  inheritance  tax  law  are  as  follows : 

Section  5331  General  Code,  defining  terms  used  in  the  inherit- 
ance tax  law,  provides  in  part  as  follows : 

"  'Within  this  state,*  ♦  *  ♦  *  when  predicated  of  intangible 
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property,  (means)  that  the  succession  thereto  is,  for  any  pur- 
pose, subject  to,  or  governed  by  the  law  of  this  state." 

Indisputably,  the  law  of  this  state  determines  the  succession  to 
the  shares  of  stock  in  question,  if  they  were  assets  of  the  estate 
of  a  person  who  died  domiciled  in  this  state.  The  familiar  principle 
is  that  a  succession  to  intangible  is  determined  by  the  law  of  the 
domicile  of  the  decedent.  The  ultimate  principle  here  involved  i» 
that  intangible  things  take  their  situs  from  the  place  of  residence 
or  domicile  of  their  owner — "mobilia  sequuntur  personam."  If  au- 
thority is  needed  the  following  cases  may  be  cited  : 

Bulen  V.  Wisconsin,  240  U.  S.,  625 ; 
Frothingham  v.  Shaw,  175  Mass.,  59 ; 
Hopkins'  Appeal;  77  Conn.,  744 ; 
Grieaves  v.  Shaw,  175  Mass.,  205 ; 
Blackstone  v.  Miller,  188  U.  S.,  189. 

In  your  letter  you  mention  the  fact  that  in  the  particular  case 
the  law  of  the  state  where  the  corporation  was  organized  also  im- 
poses an  inheritance  tax,  so  that,  as  you  say,  ''if  required  to  pay  in 
Ohio  will  make  a  double  inheritance  tax  to  pay  on  the  same  stock." 

It  is  true  that  the  taxing  jurisdiction  of  the  state  may  extend 
to  successions  to  shares  of  stock  in  corporations  of  its  own  creation, 
because  the  law  of  that  state  gives  to  these  shares  the  attribute  of 
perpetual  succession,  so  that  in  reality  both  laws  contribute  to  the 
ultimate  result  by  which  the  successor  becomes  fully  entitled  to  his 
succession.  It  is,  of  course,  illogical  and  possibly  unjust  for  any 
state  so  to  mould  its  inheritance  tax  laws  as  to  employ  the  principle 
mobilia  sequuntur  personam,  on  the  one  hand,  and  also  to  exercise 
its  jurisdiction  based  on  its  power  over  the  corporation,  on  the  other 
hand.  '  In  an  academic  sense  this  is,  as  you  say,  double  taxation. 
Nevertheless,  it  is  constitutional.  (Blackstone  v.  Miller,  supra.) 

However,  Ohio's  inheritance  tax  law  avoids  the  injustice  which 

is  possible  by  the  provision  of  Section  5333  of  the  General  Cbde  (part 

of  the  inheritance  tax  law) ,  which  is  as  follows : 

"If  the  succession  to  any  property  from  a  resident  of  this 
state  is  locally  subject  in  another  state  or  country  to  a  tax  of 
like  character  and  amount  to  that  hereby  levied,  and  if  such 
tax  be  actually  paid  or  guaranteed  or  secured  in  accordance 
with  law  in  such  other  state  or  country,  such  succession  shall 
not  be  subject  to  the  tax  hereby  levied ;  if  locally  subject  in  any 
state  or  country  to  a  tax  of  like  character  but  of  less  amount 
than  that  hereby  levied  and  such  tax  be  actually  paid  or  guar- 
anteed or  secured,  as  aforesaid,  such  succession  shall  be  tax- 
able under  this  subdivision  of  this  chapter  to  the  extent  of  the 
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difference  between  the  taxes  actually  paid,  guaranteed  or  se- 
cured, and  the  amount  for  which  such  succession  would  other- 
wise be  taxable  hereunder." 

This  section,  as  will  be  observed,  applies  only  to  the  case  sup- 
posed for  purposes  of  this  discussion,  viz.,  that  the  decedent  was  a 
resident  of  this  state.  By  this  section  Ohio  renounces  the  power 
which  under  the  decisions  above  cited  she  would  have,  to  the  extent 
that  its  exercise  would  result  in  actual  double  taxation.  Its  pro- 
visions lead  to  the  following  answer  to  your  question : 

Stock  in  a  foreign  corporation  belonging  to  the  estate  of  a  de- 
ceased resident  of  this  state  is,  with  respect  to  its  succession,  sub- 
ject to  the  inheritance  tax  of  this  state;  but  if  the  succession  to 
such  shares  is  also  subject  to  taxation  in  the  state  where  the  cor- 
poration is  organized,  then  the  tax  paid  or  secured  to  be  paid  in 
accordance  with  the  law  of  that  state  is,  as  it  were,  a  set-off  against 
the  tax  which  would  otherwise  be  chargeable  under  the  laws  of 
this  state,  so  that  if  the  amount  of  such  foreign  tax  is  equal  to  or 
in  excess  of  the  Ohio  tax  which  would  be  assessed  with  respect  to 
the  succession  to  such  stock  as  an  independent  succession,  no  Ohio 
tax  is  payable  at  all;  and  if  such  tax  is  less  in  amount  than  the 
Ohio  tax  which  would  be  so  chargeable  and  has  been  paid  or  se- 
cured to  be  paid  in  accordance  with  the  laws  of  such  state,  the 
difference  only  between  the  respective  amounts  constitutes  the 
Ohio  tax. 

Where  an  Application  Has  Been  Made  to' a  Probate  Court  to  De- 
clare a  Person  Insane,  and  Such  Person  After  Hearing  is  Dis- 
charged, the  Fee  of  $5  May  be  Taxed  Against  the  Person  Who  is 
Tried  and  Discharged.  Section  1981,  6.  C,  as  Recently  Amended, 
Does  Not  Provide  for  the  Payment  of  Expenses  of  Persons  Other 
Than  the  Sheriff  or  His  Deputies  in  Conveying  Insane  Persons  to 
a  State  Hospital  or  Removing  Them  Therefrom,  and  Therefor 
There  is  No  Provision  Now  for  the  Payment  of  Such  Expenses. 
All  the  Costs  of  Such  Proceedings  Are  Taxable  Against  the  Pa- 
tient Unless  He  is  Insolvent. 


No.  1388— (Opinion  Dated  July  1,  1920.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio: 
Gentlemen — Acknowledgment  is  made  of  the  receipt  of  your 
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request  for  the  opinion  of  this* department  as  follows: 

''Section  1602,  General  Code,  as  amended  in  House  Bill 
No.  294,  provides  : 

'The  fees  enumerated  in  this  section  shall  be  taxed  by  the 
probate  judge  in  the  bill  of  costs  and  collected  from  the  estate 
of  the  person  against  whom  the  proceeding  is  instituted  if 
there  be  such  estate ;  if  there  be  no  such  estate,  then  from  the 
person  legally  responsible  for  his  care  and  support,  and  shall 
be  in  full  for  all  services  rendered  in  the  respective  proceed- 
ings :  ♦  *  *  For  each  inquest  of  lunacy  when  the  person  is  com- 
mitted to  a  state  hospital  or  to  relatives,  eight  dollars ;  when 
the  person  is  discharged,  five  dollars ;  ♦  ♦  ♦' 

"1.  In  a  case  where  application  has  been  made  to  a  probate 
court,  alleging  that  a  certain  person  is  insane  and  the  person 
after  hearing  is  discharged,  can  this  five  dollar  fee  be  taxed 
against  the  person  who  is  tried  and  discharged  ? 

"2.  If  a  warrant  to  arrest  in  such  a  case  as  the  one  in- 
stanced has  been  directed  to  a  suitable  person  (other  than  the 
sheriff),  how  are  the  expenses  of  this  suitable  person  to  be 
paid?  Are  they  also  to  be  taxed  against  the  patient?  We 
presume  that  if  the  warrant  to  arrest  were  directed  to  the 
sheriff  that  officer  could  get  his  expense  under  Section  2997,  G. 
C.  Can  the  expenses  in  a  case  of  this  kind  be  taxed  against 
the  patient  if  solvent?" 

Your  letter  quotes  Section  1602,  as  amended,  and  its  repetition 
is  unnecessary.  It  is  to  be  noted  that  as  to  the  costs  being  taxed 
against  and  collected  from  the  person  against  whom  the  proceeding 
is  instituted,  this  part  of  the  section  is  unconditional.  True  the 
latter  part  of  the  section  as  to  the  amount  so  taxed  under  that  sec- 
tion differs  where  there  is  a  commitment  from  the  amount  when 
the  person  is  discharged.  In  the  former  event  the  fee  is  $8  and 
in  the  latter  $5.  The  same  provision  is  made  in  Section  1982  for 
other  fees  and  expenses  being  taxed  and  collected  from  the  pa- 
tient, the  only  alternative  being  that  in  case  of  the  patient's  in- 
solvency or  the  insolvency  of  those  responsible  for  his  care,  the 
fees  and  expenses  are  to  be  paid  from  the  county  treasury. 

The  words  used  in  these  sections  are  plain  and  explicit;  the  ex- 
pression is  clear  and  distinct.  In  such  a  case,  as  said  in  Elmwood 
Place  V.  Schanzle,  91  O.  S.,  357: 

"There  is  no  occasion  to  resort  to  other  means  of  inter- 
pretation. In  such  a  situation  the  question  is  not  what  did  the 
general  assembly  intend  to  enact,  but  what  is  the  meaning  of 
that  which  it  did  enact  V* 

In  view  of  this  it  is  believed  that  your  first  question  must  be 
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answered  in  the  affirmative.  This  provision  is  construed  as  it 
stands  and  its  constitutionality  is  not  passed  upon. 

One  of  the  questions  stated  in  the  paragraph  entitled  question 
2,  relates  to  the  pajrment  of  the  expense  of  a  suitable  person  (other 
than  sheriff)  in  making  the  arrest  in  a  lunacy  case.  You  also  in- 
quire if  they  (such  expenses)  are  taxable  against  the  patient. 

Section  1954  of  the  chapter  relating  to  lunacy  cases  provides 
that  when  an  affidavit  in  lunacy  is  filed,  the  probate  court  shall  issue 
his  warrailt  "to  a  suitable  person,  commanding  him  to  bring  the 
I)erson  alleged  to  be  insane  before  him."  This  section  remained 
imaffected  by  the  recent  amendment.  In  Section  1959,  relating 
to  the  conveyance  of  insane  persons  to  a  hospital,  the  statjite  pro- 
vided that  the  probate  judge  should  issue  his  warrant  to  the  sheriff, 
commanding  him  to  convey  such  person.  In  this  section  there  was 
provision  for  the  appointment  of  an  assistant  if  necessary. 

Old  Section  1981  provided  for  the  payment  of  expenses  in  mak- 
ing the  arrest  in  this  fashion,  viz. : 

"Costs  and  expenses  *  *  ♦  to  be  paid  under  the  provisions 
of  this  chapter,  shall  be  as  follows :  *  ♦  *  To  the  person  other 
than  the  sheriff  or  deputy  sheriff  making  the  arrest  the  actual 
and  necessary  expenses  thereof  and  such  fees  as  are  allowed  by 
law  to  sheriffs  for  making  arrests  in  criminal  cases.'' 

In  Section  1981,  as  amended,  there  is  a  provision  for  the  pay- 
ment of  expenses  of  persons  other  than  the  sheriff  or  his  deputies 
in  conveying  insane  persons  to  a  state  hospital  or  removing  them 
therefrom,  but  the  provision  for  the  pasrment  of  expenses  and  fees 
to  such  persons  other  than  the  sheriff,  was  omitted  from  the  section 
as  amended,  nor  is  there  any  other  provision  for  the  payment  of 
such  fees  and  expenses  in  any  other  section  of  H.  B.  294,  and  the 
conclusion  must  be  reached  that  there  is  no  provision  for  the  pay- 
ment of  such  expenses. 

It  is  noted  that  you  presume  the  expenses  of  the  sheriff  in 
making  the  arrest  could  be  paid  under  Section  2997,  G.  C,  and  in- 
quire if  such  expenses  should  be  taxed  against  the  patient  if  sol- 
vent. 

Section  1982,  as  amended,  provides  for  the  taxation  and  col- 
lection from  the  patient,  if  solvent,  of  the  fees  and  expenses  enu- 
merated in  Section  1981,  "together  with  all  costs  in  the  probata 
court."  It  is  believed  that  the  language  of  this  section  clearly 
indicates  the  intention  to  provide  that  all  of  the  costs,  including 
the  expenses  provided  for,  are  taxable  against  the  patient  unless 
he  is  insolvent,  as  provided  in  that  section. 
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Whether  or  not  such  expenses  are  payable  to  the  sheriff  under 
Section  2997,  may  dei)end  to  some  extent  upon  the  character  of  the 
expenses  incurred,  as  that  section  provides  for  the  payment  of  ex- 
penses incurred  in  a  certain  manner,  and  in  the  absence  of  specific 
facts  and  also  in  view  of  the  form  of  your  question,  this  phase  of 
the  situation  is  not  passed  upon. 


A  Board  of  Education  is  Without  Authority  to  Terminate  a  Omi- 
tract  With  the  Superintendent  of  Schools  by  Way  of  CompnMnise 
Wherein  the  Superintendent  is  Granted  a  Consideration  for  Re- 
leasing Such  Omtract  Outstanding,  Nor  Can  Such  Board  Employ 
Such  Superintendent  in  an  Advisory  Capacity  and  Appmnt  An- 
other Person  to  Assume  the  Duties  of  Superintendent  Under  the 
Title  of  Assistant  Superintendent  or  Other  Name. 


No.  1434— (Opinion  Dated  July  17,  1920.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio:  1 

Gentlemen — ^Acknowledgment  is  made  of  the  receipt  of  your 

letter  requesting  the  opinion  of  this  department  on  matters  stated 

therein,  as  f oUows : 

"  'Marion,  Ohio,  June  7,  1920. 
To  the  Attorney  General  of  Ohio : 

Your  opinion  is  respectfully  requested  on  the  following 
proposition : 

The  superintendent  of  schools  of  a  city  school  district  is 
regularly  employed  for  a  period  of  five  years,  which  employ- 
ment is  evidenced  by  a  written  contract.  Three  years  of  this 
period  have  expired.  The  board  desires  to  rescind  tiiis  con- 
tract. The  superintendent  agrees  to  surrender  all  rights  un- 
der such  contract  for  the  sum  of  $2000  cash. 

Question :  Has  the  board  the  legal  authority  to  pay  such 
superintendent  the  said  sum  of  $2000  or  any  other  sum  far 
the  surrender  by  him  of  all  rights  under  said  cftitract? 

George  T.  Geran, 
City  Solicitor, 
Marion,  Ohio/ 

We  respectfully  request  your  reply  to  such  question. 

The  terrible  financial  condition  of  most  of  the  school 
boards  of  the  state,  a  condition  under  which  every  degree  of 
economy  should  be  exercised,  necessitates  us  asking  the  fur- 
ther question : 

Question  2.  Can  a  board  of  education  under  such  condi- 
tions retain  such  superintendent  in  an  advisory  capacity  and 
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legally  appoint  another  person  to  assume  the  duties  of  super- 
intendent under  the  title  of  assistant  superintendent  or  other 
title?" 

■ 

The  school  law  in  so  far  as  express  provisions  are  to  be  found 
is  stated  in  the  following  sections : 

Sec.  7699,  G.  C.  "Upon  the  appointment  of  any  person 
to  any  position  under  the  control  of  the  board  of  education, 
the  clerk  promptly  must  notify  such  person  verbally  or  in 
writing  of  his  appointment,  the  conditions  thereof,  and  re- 
quest and  secure  from  him  within  a  reasonable  time  to  be  de- 
termined by  the  board,  his  acceptance  or  rejection  of  such  ap- 
.  pointment.  An  acceptance  of  it  within  the  time  thus  deter- 
mined shall  constitute  a  contract  binding  both  parties  thereto 
until  such  time  as  it  may  be  dissolved,  expires,  or  the  appointee 
be  dismissed  for  cause." 

Sec.  7700,  G.  C.  "All  resignations  or  requests  for  release 
from  contract  by  teachers,  superintendents,  or  employes,  must 
be  promptly  considered  by  the  board,  but  no  resignation  or 
release  shall  become  effective  except  by  its  consent." 

Sec.  7701,  G.  C.  "Each  board  may  dismiss  any  appointee 
or  teacher  for  inefficiency,  neglect  of  duty,  immorality,  or  im- 
proper conduct.  No  teacher  shall  be  dismissed  by  any  board 
unless  the  charges  are  first  reduced  to  writing  and  an  oppor- 
tunity be  given  for  defense  before  the  board,  or  a  committee 
thereof,  and  a  majority  of  the  full  membership  of  the  board 
vote  upon  roll  call  in  favor  of  such  dismissal." 

Sec.  7708,  G.  C.  "If  the  board  of  education  of  any  dis- 
trict dismissed  a  teacher  for  any  frivolous  or  insufficient  rea- 
son, the  teacher  may  bring  suit  against  such  district.  If,  on 
trial  of  the  cause  a  judgment  be  obtained  against  the  district, 
the  board  thereof  shall  direct  the  clerk  to  issue  an  order  upon 
the  treasurer  for  the  sum  so  found  due  to  the  person  entitied 
thereto,  to  pay  it  out  of  any  money  in  his  hands  belonging  to 
the  district,  applicable  to  the  payment  of  teachers.  In  such 
suits  process  may  be  served  on  the  clerk  of  the  district,  and 
service  upon  him  shall  be  sufficient.^ 
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You  will  observe  that  contracts  between  the  board  of  educa- 
tion and  its  appointees  are  dissolved,  or  expire,  or  the  appointee  is 
dismissed  for  cause. 

Of  these  three  methods  your  statement  of  facts  indicates  that 
the  contract  you  have  in  mind  is  sought  to  be  dissolved  by  what  is 
known  as  compromise  and  settlement.  Such  a  method  implies  that 
loss,  great  inconvenience  or  a  dispute  has  arisen  between  the  par- 
ties, making  a  conclusion  of  the  contract  mutually  desirable,  and 
that  a  consideration  of  two  thousand  dollars  for  release  from  the 
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unexpired  term  of  the  contract  moving  from  the  board  of  education 
to  the  superintendent  of  schools  is  required  to  dissolve  the  same. 

The  large  sum  demanded  should,  indeed,  make  the  board  of 
education  hesitate  to  act  in  the  manner  indicated.  It  is  doubtful 
that  so  much  damage  or  loss  can  accrue  to  the  board  or  that  it  is 
empowered  to  so  act  until  it  has  proceeded  to  exhaust  all  other 
means  of  relief  afforded  by  the  law  under  the  circumstances. 

In  the  syllabus  in  Ward  vs.  Board  of  Education,  11  0.  D.  C, 
671,  the  court  says : 

« 

"Although  a  teacher  may  have  a  vested  right  in  a  contract 
*  *  *  yet  a  contract  between  a  teacher  and  a  board  of  educa- 
tion is  subject  to  the  general  rules  governing  contracts." 

The  right  to  renounce  or  dissolve  a  contract  by  mutual  consent 
or  by  compromise  and  settlement  is,  perhaps,  one  of  the  general 
rules  the  court  has  in  mind.  Such  right  surely  exists  and  is  very 
frequently  invoked  in  contracts  between  individuals  or  between 
corporations  and  individuals.  Yet  this  general  rule  is  not  the  one 
being  applied  by  the  court  in  the  case  cited. 

In  Finch  vs.  Board  of  Education,  30  0.  S.,  46,  the  opinion  says : 

"Owing  to  the  very  limited  number  of  corporate  powers 
conferred  on  them,  boards  of  education  rank  low  in  the  grade 
of  corporate  existence,  and  hence  are  properly  denominated 
quasi  corporations.  *  ♦  ♦ 

The  duty  defendant  owes  the  municipal  corporation  of 
the  city  of  Toledo  is  a  public  and  not  a  private  duty.  The 
fund  that  it  is  authorized  to  levy  upon  the  property  of  the 
school  district  is  a  trust  fund,  devoted  by  law  to  educational 
purposes  only.  *  •  ♦" 

And  so  the  court  in  this  case  denies  the  plaintiff  damages  for  an  in- 
jury to  a  pupil  attending  school  in  the  absence  of  an  express  statu- 
tory provision  for  the  same. 

In  the  case  presented  by  your  question  it  is  much  to  be  doubted 
that  the  board  of  education  may  use  the  funds  at  its  command  for 
the  purpose  of  releasing  itself  from  its  contract  with  a  teacher,  and 
such  is  certainly  the  case  where  the  board  has  not  exhausted  all 
other  means  afforded  it  by  the  law.  Another  means  that  the  law 
provides  is  to  dismiss,  after  hearing,  for  cause. 

In  view  of  the  fact  that  the  law  provides  especially  for  the 
tenure  of  the  teacher's  office  and  surrounds  his  discharge  with  un- 
usual care  and  certain  mandatory  provisions  to  be  found  in  Sec- 
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tions  7701  and  7708,  quoted  above,  and  from  the  further  fact  that 
the  funds  at  the  disposal  of  the  board  are  in  the  nature  of  trust 
funds  for  educational  purposes  only,  the  termination  of  a  teacher's 
contract  by  compromise  and  settlement  is  not  one  within  the  law 
open  to  exercise  by  boards  of  education. 

In  Youmans  vs.  Board  of  Education,  18  O.  C.  C,  207,  7  0.  C.  D., 
269,  the  court  says : 

"The  courts  have  no  power  to  interfere  with  the  discre- 
tion of  the  board  of  education  in  the  appointment  of  teachers, 
unless  such  discretion  has  been  abused  grossly;  and  injunction 
will  not  lie  to  control  such  discretion." 

The  converse  of  that  dicta  is  equally  true,  i.  e.,  that  the  courts 
have  no  power  to  interfere  with  the  discretion  of  the  board  of  edu- 
cation in  the  discharge  of  teachers,  after  hearing,  unless  such  dis- 
cretion has  been  abused  grossly  or  is  for  a  frivolous  reason.  So  ,it 
is  to  be  observed  that  a  board  of  education  may  dismiss  a  super- 
intendent or  teacher  for  cause  without  interference  by  a  court  of 
equity.  And  in  determining  to  dismiss  a  teacher  in  that  manner 
the  board  acts  in  "an  administrative  capacity  only." 

Frederick  vs.  Board  of  Education,  18  O.  C.  C.  (N.  S.) ,  435 : 

"A  court  of  equity  is  without  jurisdiction  to  interfere  by 
injunction  to  prevent  the  trial  and  dismissal  of  a  school  l^acher 
by  a  school  board." — Id. 

It  is  fair  to  say  that  the  foregoing  leads  to  the  conclusion  that 
the  dissolution  of  a  contract  with  a  teacher  in  the  manner  indicated 
in  your  inquiry  is  not  favored  by  the  law.  No  express  provisions 
of  law  are  to  be  found  either  to  affirm  or  deny  such  termination  of 
it  and  neither  is  there  to  be  found  a  case  directly  citing  the  point 
under  discussion. 

Holding  to  the  view  that  school  funds  are  trust  funds  for  edu- 
cational purposes  only,  as  it  does,  the  school  law  does  not  permit 
'boards  of  education  to  create  sinecures  no  matter  how  long  or  how 
efficient  the  services  of  any  employe  may  have  been. 

Such  assistants  or  principals  as  are  necessary  for  the  well- 
being  and  thoroughness  of  school  activities  are  matters  left  wholly 
to  the  discretion  of  the  board  of  education  for  each  district  by  the 
law.  But  to  employ  someone  to  assume  the  duties  of  another  when 
that  one  has  for  some  reason,  such  as  herein  set  up,  become  unable 
to  perform  such  duties,  though  receiving  the  pay  therefor  and  pre- 
sumably so  employed,  is  not  a  proper  use  of  school  funds  under  the 
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law.  If  a  board  has  grred  in  the  judgment  it  ex^cises  in  a  lawful 
manner  in  its  selection  of  teachers  for  its  schools,  and  no  board  is 
presumed  to  be  incapable  of  error  of  judgment  in  the  management 
of  all  its  affairs,  the  law  has  provided  adequate  remedy  for  the 
same,  of  which  such  board  is  at  liberty  at  all  times  to  avail  itself. 
And  without  attempting  to  say  what  may  be  the  implied  pow^ 
ers  of  a  board  of  education,  if  any,  to  dissolve  contracts  relating: 
to  buildings,  grounds,  etc.,  by  the  method  known  as  compromise 
and  settlement  should  occasion  arise,  and  in  view  of  the  particu- 
larity of  the  law  in  respect  to  contracts  with  teachers,  and  their 
avoidance,  it  is  the  opinion  of  this  department  that  both  of  your 
questions  must  be  answered  in  the  negative. 


SUPREME  COURT 


Chesrown  v.  Bevier. 

m 

Negligence — Automobiks  and  Vehicles — ^Duty  to  Display  Lights 
After  Sundown— Sections  12614  and  12614-3,  General  Code- 
Statutory  Construction — R^eal  by -Implication  or  Supplem^ital 
Enactment — Charge  to  Jury — ^Written  Requests  Before  Argu- 
ment— Trial  Court  to  Give  Charge,  When — Negligence  Per  Se 
and  Prima^  Facie — ^Violation  of  Statute. 


1.  Section  12614,  General  Code,  is  supplemented  but  not  repealed  by  Section 
12614-3,  General  Code. 

2.  Upon  a  written  request  to  charge  before  argument,  if  the  request  correctly 
states  the  law  and  is  pertinent  to  one  or  more  of  the  issues  of  the  case 
and  the  same  subject  has  not  been  covered  by  other  charges  given  before 
argument,  it  is  error  to  refuse  to  give  such  charge  before  argument,  even 
though  the  language  of  the  charge  is  not  the  exact  language  the  court 
would  have  selected. 

3.  The  violation  of  a  statute  passed  for  the  protection  of  the  public  is  negli- 
gence per  se.  (Schell  v.  DuBois,  Admr.,  94  Ohio  St.,  93,  approved  and 
followed.) 

(No.  16465— Decided  June  8,  1920.) 

Error  to  the  Court  of  Appeals  of  Richland  County. 

Mr.  H.  T.  Manner  and  Mr.  J.  M.  Reed,  for  plaintiff  in  error. 

Messrs.  Long  &  Marriott  and  Messrs.  Skiles  &  Skiles,  for  defend- 
ant in  error. 

Robinson,  J.  On  the  evening  of  the  13th  day  of  November, 
1917,  the  automobile  of  plaintiff  in  error  collided  with  the  team  of 
mules  and  wagon  of  the  defendant  in  error.  The  defendant  in  error 
filed  two  suits  in  the  Common  pleas  Court  of  Richland  County 
against  the  plaintiff  in  error,  each  charging  the  plaintiff  in  error 
with  negligence  in  driving  upon  the  wrong  side  of  the  road,  with 
negligence  in  not  displaying  proper  lights,  and  negligence  in  driving 
his  automobile  at  an  excessive  rate  of  speed,  the  one  seeking  recov- 
ery for  injury  to  his  person  and  the  other  for  injury  to  his  property. 
Answers  were  filed  making  an  issue  upon  each  allegation  of 
negligence,  charging  contributory  negligence  on  the  part  of  the  de- 
fendant in  error,  in  that  he  was  driving  his  team  and  wagon  on  the 
wrong  side  of  the  road,  and  in  that  he  had  no  lights  on  his  wagon, 
and  averring  that  the  collision  occurred  more  than  one  hour  after 
sunset.  Cross-petitions  were  also  filed  charging  the  same  negli- 
gence and  asking  judgment  for  damages  sustained  to  the  automo- 
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bile  of  plaintiff  in  error.  Replies  were  filed  denying  negligence  and 
contributory  negligence. 

Upon  motion  the  two  cases  were  consolidated  and  the  cause 
went  to  trial  upon  the  pleadings  in  the  two  cases. 

There  was  evidence  tending  to  support  the  respective  allega- 
tions of  the  parties.  Judgment  was  recovered  by  the  defendant  in 
error,  motion  for  a  new  trial  overruled,  and  judgment  of  the  CSourt 
of  Common  Pleas  was  affirmed  by  the  Court  of  Appeals. 

The  error  complained  of  here  relates  wholly  to  the  refusal  to 
charge  special  requests  of  plaintiff  in  error  and  to  portions  of  the 
general  charge.    The  special  requests  were  as  follows: 

"II.  In  a  collision  case  no  recovery  can  be  had  for  injuries 
from  defendant's  negligence  when  it  appears  that  plaintiff's  own 
negligence  directly  contributed  in  the  slightest  degree  to  the  in- 
juries complained  of." 

"III.  If,  at  the  time  of  the  accident,  the  sun  had  set  for  one 
hour  or  more,  and  the  plaintiff  had  no  lights  on  his  wagon,  and  by 
reason  thereof  the  defendant  was  unable  to  aee  plaintiff's  wagon 
or  team,  and  by  reason  of  such  want  of  light,  such  failure  to  have 
attached  a  light,  it  directly  contributed  to  the  injury,  and  although 
the  defendant  was  negligent,  the  plaintiff  cannot  recover." 

That  special  charge  II  is  a  correct  statement  of  the  law  must 
be  conceded,  although  we  prefer  the  word  "any"  to  the  words  "the 
slightest,"  and  since  there  was  evidence  tending  to  prove  that  the 
negligence  of  the  plaintiff  below  directly  contributed  to  his  injury 
it  was  error  to  refuse  to  give  it  to  the  jury. 

The  statute  with  reference  to  special  requests  before  argument 
is  mandatory,  and  the  duty  of  the  court  with  reference  thereto  is 
to  determine  whether  the  request  correctly  states  the  law,  whether 
the  law  as  stated  is  pertinent  to  one  or  more  of  the  issues  in  the 
case,  and,  if  the  request  correctly  states  the  law,  and  is  pertinent 
to  one  of  the  issues  of  the  case,  to  give  at  least  One  such  requested 
charge  on  each  issue  before  argument. 

Special  request  No.  Ill,  whatever  may  have  been  in  the  minds 
of  counsel,  is  so  peculiarly  worded  that  it  might  well  be  interpreted 
as  declaring  as  a  matter  of  law  that  the  absence  of  lights  on  the 
wagon  "directly  contributed  to  the  injury."  If  so  interpreted,  it 
invades  the  province  of  the  jury,  proximate  cause  being  a  question 
of  fact  for  the  jury. 

It  is  also  subject  to  the  interpretation,  and  probably  was  so  in- 
tended to  be  interpreted  by  counsel,  that  if  the  jury  should  find 
that  the  absence  of  lights  on  the  wagon  directly  contributed  to  the 
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injury  the  plaintiff  could  not  recover  even  though  the  defendant 
were  negligent;  and  if  it  were  subject  to  no  other  interpretation 
either  it  or  special  request  No.  II  should  have  been  given,  but  not 
necessarily  both.  The  purpose  of  all  instruction  of  the  jury  by 
the  court,  whether  by  special  request  before  argument  or  by  gen- 
eral charge,  is  to  make  plain  the  law  applicable  to  tiie  issues  of  the 
case,  and  a  request  pregnant  with  a  double  meaning,  one  of  which  is 
unsound,  or  would  tend  to  confuse  instead  of  elucidate,  is  erroneous 
and  properly  refused. 

In  the  general  charge  the  court  instructed  the  jury  as  follows: 

"The  statutes  of  this  state  also  provide  that  whoever  operates 
or  drives  a  motor  vehicle  upon  the  public  roads  and  highways  of 
this  state  shall  provide  it,  among  other  things,  with  two  white 
lights  in  the  front,  and  shall  display  such  lights  during  the  period 
from  thirty  minutes  after  sunset  to  thirty  minutes  before  sunrise, 
so  that  the  light  therefrom  is  visible  at  least  two  hundred  feet  in 
the  direction  in  which  such  motor  vehicle  is  proceeding.  ♦  *  ♦ 

*The  statutes  of  this  state  provide  that  'it  shall  be  the  duty 
of  every  person  who  operates,  drives,  or  has  upon  any  public  high- 
way a  vehicle  on  wheels,  during  the  time  from  one  hour  after  sun- 
set to  one  hour  before  sunrise,  to  have  attached  thereto  a  light  or 
lights  the  rays  of  which  shall  be  visible  at  least  200  feet  from  the 
front.' '' 

And  it  is  urged  here  that  the  paragraph  relating  exclusively  to 
motor  vehicles  is  erroneous  for  the  reason  that  Section  12614,  Gen- 
eral Code,  enacted  April  28,  1913,  (103  O.  L.,  766),  with  reference 
to  the  lights  and  the  time  of  displajdng  same,  was  repealed  by  Sec- 
tion 12614-3,  General  Code,  enacted  March  7,  1917,  (107  O.  L.,  58). 
The  two  sections  read  as  follows : 

Section  12614:  '^Whoever  operates  or  drives  a  motor  vehicle 
upon  the  public  roads  and  highways  without  providing  it  with  suflS- 
cient  brakes  to  control  it  at  all  times  and  a  suitable  and  adequate 
bell  or  other  device  for  signalling,  or  fails  during  the  period  from 
thirty  minutes  after  sunset  to  thirty  minutes  before  sunrise  to 
display  a  red  light  on  the  rear  thereof  and  three  white  lights,  two 
on  the  front  and  one  on  the  rear  thereof,  the  rays  of  which  rear 
white  light  shall  shine  upon  and  illuminate  each  and  every  part  of 
the  distinctive  number  borne  upon  such  motor  vehicle,  the  light 
of  which  front  lamps  to  be  visible  at  least  two  hundred  feet  in  the 
direction  in  which  such  motor  vehicle  is  proceeding,  shall  be  fined 
not  more  than  twenty-five  dollars.  Provided,  that  motor  vehicles 
of  the  type  commonly  called  motorcycles  shall  display  one  white 
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light  in  front  to  be  visible  at  least  two  hundred  feet  in  the  direction 
in  which  such  motor  vehicle  is  proceeding,  and  one  rear  combina- 
tion red  and  white  light,  showing  red  in  the  direction  from  which 
such  motor  vehicle  is  proceeding,  and  such  rear  light  to  be  so  placed 
that  it  will  reflect  its  white  light  upon  and  fully  and  clearly  illumi- 
nate the  distinctive  license  indentification  mark  of  such  motor  ve- 
hicle." 

Section  12614-3:  "Sec.  1.  It  shall  be  the  duty  of  every  per- 
son who  operates,  drives  or  has  upen  any  public  street,  avenue, 
highway  or  bridge  a  vehicle  on  wheels,  during  the  time  from  one 
hour  after  sunset  to  one  hour  before  sunrise,  to  have  attached 
thereto  a  light  or  lights  the  rays  of  which  shall  be  visible  at  least 
two  hundred  feet  from  the  front  and  two  hundred  feet  from  the 
rear.  Provided,  however,  that  this  section  shall  not  apply  to  a  ve- 
hicle designed  to  be  propelled  by  hand  or  to  a  vehicle  designed  prin- 
cipally for  the  transportation  of  hay  or  straw  while  loaded  with 
such  commodities.  A  person  violating  the  provisions  of  this  sec- 
tion shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine 
not  to  exceed  twenty-five  dollars." 

While  it  is  difficult  to  reconcile  these  two  provisions,  yet  in  view 
of  the  fact  that  a  compliance  with  the  provisions  of  Section  12614 
by  a  driver  of  a  motor  vehicle  complies  in  all  respects  with  Section 
12614-3,  and  in  view  of  the  fact  that  Section  12614  contains  certain 
other  seemingly  necessary  provisions  with  reference  to  motor  ve- 
hicles not  contained  in  Section  12614-3,  it  cannot  be  said  that  the 
whole  field  has  been  covered  by  Section  12614-3.  We  are,  therefore, 
forced  to  the  conclusion  that  it  was  not  the  intention  of  the  legisla^ 
ture  by  the  enactment  of  Section  12614-3  to  repeal  any  of  the  pro- 
visions of  Section  12614.  The  only  error  in  the  general  charge  in 
that  respect  was  in  the  clause,  "This  statute  applies  to  vehicles 
other  than  motor  vehicles  or  automobiles."  In  this  respect  the 
court  was  in  error,  for  the  reason  that  Section  12614-3  applies  to 
all  vehicles,  including  motor  vehicles,  and  a  violation  of  Section 
12614-3,  by  a  driver  of  a  motor  vehicle,  would  also  be  a  violation  of 
Section  12614,  but  a  violation  of  Section  12614  by  a  driver  of  a  mo- 
tor vehicle  need  not  necessarily  be  a  violation  of  Section  12614-3. 
Since  the  driver  of  a  motor  vehicle  is  not  excused  by  Section  12614-3 
from  complying  with  Section  12614  and  displaying  two  white  lights 
on  the  front  and  one  red  light  on  the  rear  from  thirty  minutes  after 
sunset  to  thirty  minutes  before  sunrise,  the  error  in  this  respect 
was  not  prejudicial. 

The  court  also  charged  the  jury:     "It  is  the  law  that  violation 
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of  a  statute  of  the  state  constitutes  prima  facie  negligence.  That 
means  simply  that  proof  of  the  violation  of  statutes  by  the  operat- 
ing of  an  automobile  or  other  vehicle  contrary  to  the  provisions  of 
the  statutes  shall  be  considered  as  prima  facie  proof  of  negligence, 
but  it  is  not  conclusive.  If  the  jury  are  of  the  opinion  from  a  con- 
sideration of  all  the  evidence  that  in  this  particular  case  under  all 
the  circumstances,  that  the  defendant  ran  his  machine  at  a  greater 
rate  of  speed  than  is  provided  by  law,  or  otherwise  disregarded  a 
statutory  duty,  or  that  plaintiff  disregarded  a  statutory  duty,  you 
are  not  required  to  consider  that  fact  as  conclusive  of  the  negli- 
gence on  the  part  of  the  defendant  or  plaintiff  unless  such  negligent 
act  or  acts  were  the  proximate  or  efficient  cause  of  the  injury;  be- 
cause the  fact  of  general  negligence  is  within  the  exclusive  province 
of  the  jury  to  determine  in  the  light  of  all  of  the  evidence,  as  well 
as  in  the  light  of  the  standard  of  duty  fixed  by  the  statute,  as  ap^ 
plicable  to  the  peculiar  circumstances  of  this  case. 

•  "So,  gentlemen,  whether  the  defendant  was  or  was  not  negli- 
gent in  all  or  any  of  the  particulars  alleged  in  the  petition,  is  for 
you  to  determine  from  all  the  evidence  before  you  in  this  case.  All 
of  the  circumstances  are  to  be  considered  to  determine  whether  an 
act  complained  of  is  negligent.  *  *  * 

^^What  I  have  charged  you  as  to  lights  being  required  upon 
automobiles  would  apply  to  this  charge  of  defendant,  the  same  legal 
effect  as  prima  facie  negligence,  but  the  same  rule  also  applies  that 
this  is  not  conclusive,  but  may  be  overcome,  and  that  it  is  for  the 
jury  to  determine  from  all  the  evidence  whether. plaintiff  was  negli- 
gent in  this  respect  and  whether  it  was  the  direct  and  proximate 
cause  or  directly  and  proximately  contributed  to  the  accident  and 
injury." 

The  effect  of  this  charge  was  to  submit  to  the  jury  the  ques- 
tion as  to  whether  a  violation  of  a  statute  constitutes  negligence. 
This  court  in  the  case  of  Schell  v.  DuBois,  Admr.,  94  Ohio  St.,  93, 
held :  'The  violation  of  a  statute  passed  for  the  protection  of  the 
public  is  negligence  per  se."  The  violation  of  a  statute  passed  for 
the  protection  of  the  public  is  negligencei  as  a  matter  of  law  and  it 
was  the  duty  of  the  court  to  so  charge  the  jury.  In  the  instant 
case,  by  reason  of  the  fact  that  the  undisputed  evidence  discloses 
that  but  one  Jight  was  displayed  on  the  front  of  the  motor  vehicle, 
and  that  no  light  was  displayed  upon  the  wagon,  and  by  reason  of 
the  admissions  and  averments  as  to  time,  it  was  the  duty  of  the 
court  to  charge  that  the  plaintiff  in  error  was  guilty  of  negligence  as 
a  matter  of  law  in  not  displaying  sufficient  lights,  and,  if  the  jury 
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should  find  that  the  accident  occurred  one  hour  or  more  after  sun- 
set,  that  the  defendant  in  error  was  gruilty  of  negligence  as  a  mat- 
ter of  law  in  not  displaying  a  light.  It  was  the  duty  of  the  court 
then  to  submit  to  the  jury  the  question  whether  the  negligence  of 
the  plaintiff  in  error  was  the  proximate  cause  of  the  injury  to  the 
defendant  in  error  and  whether  the  negligence  of  the  defendant  in 
error  directly  contributed  in  any  degree  to  his  injury,  and  to  submit 
to  the  jury  the  question  whether  the  negligence  of  the  defendant 
in  error  was  the  proximate  cause  of  the  injury  to  plaintiff  in  error 
and  whether  the  negligence  of  the  plaintiff  in  error  directly  con- 
tributed in  any  degree  to  his  injury,  the  question  of  proximate 
cause  being  for  the  jury ;  but  the  violation  of  the  statute  being  con- 
ceded neither  the  court  nor  the  jury  had  any  discretion  in  the  per- 
formance of  their  respective  duties  with  reference  thereto,  the  one 
to  instruct  and  the  other  to  find  negligence. 

The  court  also  charged  in  his  general  charge,  of  which  no  com- 
plaint is  here  made  by  either  party,  as  follows:  "The  jury  is  in- 
structed that  if  it  appears  from  the  evidence  that  the  plaintiff  and 
defendant  were  both  negligent,  and  that  the  negligence  of  both 
directly  contributed  to  cause  the  injury,  that  the  negligent  acts 
of  both  plaintiff  and  defendant  combined  so  as  to  directly  cause  the 
injury  complained  of  by  plaintiff  in  such  way  that  it  is  impossible 
for  the  jury  to  apportion  the  contributing  part  of  each  party  to  the 
injury,  as  well  as  the  responsibility  therefor,  then  plaintiff  may  not 
recover." 

The  words  "in.  such  way  that  it  is  impossible  for  the  jury  to 
apportion  the  contributing  part  of  each  party  to  the  injury"  would 
seem  to  lead  to  the  inference  that  if  the  jury  were  able  to  apportion 
the  negligence  between  the  contributing  parties,  and  were  able  to 
determine  which  party  was  the  more  negligent,  they  would  then  be 
entitled  to  return  a  verdict  against  such  party. 

This  is  not  a  correct  statement  of  the  law  of  contributory  neg- 
ligence. The  doctrine  of  comparative  negligence  does  not  apply 
in  this  kind  of  cases,  and  it  was  the  duty  of  the  court  to  charge  that 
if  the  negligence  of  the  injured  party  directly  contributed  in  any 
extent  to  the  injury  he  could  not  recover.  Neither  has  the  doc- 
trine of  last  clear  chance  any  application  to  this  case. 

We  call  attention  to  these  parts  of  the  charge  ^hat  we  may 
not  by  our  silence  appear  to  approve  them. 

Judgment  reversed. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson,  Wanamaker  and  Mer- 
rell,  JJ.,  concur. 
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NEW  INCORPORATIONS 

The  R.  £.  Sagle  Co.,  Newark,  $50,- 
000.  (Auto  accessories).  R.  E.  Sa- 
gle,  F.  L.  Koon,  E.  Hamilton,  C.  Sa- 
gle,  D.  A.  Sagle,  L.  Sagle,  J.  J.  Mar- 
tin. 

The  Continental  Grocery  Stores 
Co.,  Cleveland,  $1,000.  L.  N.  Riden- 
our,  J.  T.  Seaver,  I.  K.  Sheppard,  E. 
E.  Wagrner,  S.  L.  Wieland. 

The  Persons-Leeb  Co.,  Cleveland, 
$10,000.  H.  Persons,  M.  H.  Leeb,  G. 
Freeman,  M.  H.  Hasenpflug,  M.  E. 
Leary. 

The  Trade-Journals  Publishing  Co., 
Cincinnati,  $10,000.  D.  Linz,  W.  H. 
Shafer,  Belle  Linz,  Ada  Shafer,  H.  P. 
Karch. 

The  Monarch  Steel  &  Metal  Co., 
Cleveland,  $50,000.  L.  D.  Moss,  H.  E. 
Morton,  J.  Dembe,  T.  F.  Sipe,  H.  M. 
Kohler. 

The  Caloric  Coal  Co.,  St.  Clairsville, 
$100,000.  J.  H.  Anderson,  J.  R.  Bent^ 
ley,  B.  B.  Giffin,  I.  F.  Leeper,  J.  H. 
Boroff,  D.  H.  Thomas. 

The  HolRate  Oil  &  Gas  Co.,  Hol- 
grate,  $50,000.  G.  L.  Pickering,  F.  E. 
Rothenberger,  F.  G.  Peper,  G.  A. 
Long,  G.  S.  Yenner,  E.  M.  Rothen- 
berger. 

The  Ohio  Harmony  Electric  Co., 
Martins  Ferry,  $5,000.  M.  Evans,  M. 
E.  Blackburn,  G.  Cooke,  L.  Goff ,  R.  S. 
Ralston. 

The  Macedonia  Real  Estate  &  Im- 
provement Ca,  Macedonia,  $75,000. 
T.  F.  Lasher.  A.  T.  Brooke,  C.  W. 
Robinson,  E.  S.  Jenkins,  F.  B.  Jenkins, 
E.  0.  Hunt.  E.  C.  Peck,  G.  T.  Bishop. 

The  L.  B.  Adkins  Motor  Co.,  Co- 
lumbus, $25,000.  L.  B.  Adkins,  D.  J. 
Hedges,  J.  W.  McCormick,  J.  Mellen, 
G.  Lerch. 

The  Hyde-Ritchie  Engineering  Co., 
Cleveland.  $25,000.  R.  W.  Hyde,  J. 
H.  Read,  I.  M.  Harrivel,  N.  B.  Lavine, 
S.  Q.  Kerruish. 

The  Ruta  Coal  and  Supply  Co.,  Ak- 
ron, $50,000.  S.  Rodovich,  H.  M. 
Smith,  K.  Tamaseskis,  N.  B.  Moore, 
J.  M.  Cunningham. 

The  O'Brien  Printing  Ink  Co.,  Dav- 
ton,  $25,000.  B.  G.  O'Brien.  V.  W. 
Bennett.  D.  E.  O'Brien,  W.  M.  Adel- 
berger,  O.  J.  Hoffman. 


The  Hammond  Metal  Products  Co., 
Cleveland,  $15,000.  H.  R.  Hammond, 
R.  E.  Westervelt,  H.  D.  Leach,  D.  J. 
Needham',  G.  C.  Brainard. 

Tiie  Columbus  Shoe  Co.,  Columbus, 
$20^000.    A.  E.  Powell,  C.  L.  Reiselt, 

D.  W.  Wollam,  F.  Schell,  B.  Dieder. 

The  Morris  Peterman  Co.,  Colum- 
bus, $10,000.  (Engineering.)  M.  Pe- 
terman, J.  C.  Erwin,  H.  W.  Bradshaw, 
S.  Fowler,  H.  F.  Yerges. 

The  St.  Marie  Grove  Co.,  Cleveland, 
$50,000.  P.  J.  Bickel,  J.  A.  Smith,  E. 
C.  Dempsey,  N.  M.  Odenkirk,  C.  Her- 
man. 

The  Oriental-American  Building 
Co.,  Cleveland,  $200,000.  L.  Wychin, 
T.  CheonfiT,  S.  Kee,  L.  Doon,  T.  Woon. 

The  Fifth  City  Homesites  Co., 
Cleveland,  $50,000.  E.  J.  C.  Lovett, 
A.  B.  Pyke,  E.  G.  Guthery,  G.  H. 
Mouck,  H.  M.  Kodet. 

The  I.  J.  Cooper  Rubber  Co.,  Cin- 
cinnati, $10,000.  I.  J.  Cooper,  J.  W. 
Brumbaugh,  H.  H.  Brenner,  A.  H. 
Morrill,  G.  A.  Ginter. 

The  A.  T.  Stanton  Co.,  Akron,  $50.- 
000.  A.  T.  Stanton,  F.  Seiberling,  R. 
Brannan.  E.  Hamlen,  W.  E.  Slabaugh. 

The  Huron  Watch  Repairing  Co., 
Cleveland,  $5,000.  C.  A.  Click,  Y. 
Belinkoff,  E.  Feniger,  J.  Feniger,  E. 

E.  Schultz. 

The  Universal  Heel  Manufacturing 
Co.,  Cleveland/  $100,000.  A.  Santa- 
croce,  I.  Jaffe,  J.  A.  Bommhardt,  T. 
Bibicus,  E.  I.  Siegel. 

The  Cooper  Storage  Battery  Manu- 
facturing Co.,  Cincinnati.  $10,000.  I. 
J.  Cooper,  J.  D.  Cloud,  A.  H.  Brendel, 
H.  H.  Brenner,  L.  E.  TuUy. 

The  Massillon  Commercial  Insti- 
tute Co.,  Massillon.  $25,000.  G.  H. 
Freeborn.  A.  W.  Strauch,  S.  G.  Edgar, 
T.  Geltz,  S.  A.  Thompson. 

The  South  Broadway  Co.,  Akron, 
$10,000.  L.  H.  Bender.  G.  J.  Corson, 
V.  Blount,  E.  M.  O'Brien,  G.  H.  Doo- 
little. 

The  Tem-uro  Stepl  Co.,  Cleveland, 
$10,000.  I.  D.  Shively,  F.  G.  Flinn,  J. 
C.  Frederick,  B.  J.  Blair.  S.  I.  Powell. 

The  Marseilles  Farmers'  Exchange 
Co.,  Marspilles,  $25,000.  W.  H.  Terry, 
J.  E.  Boyd.  F.  Kreisel,  H.  R.  Weaver, 
H.  D.  Heckathron. 
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Depabtment  Reports 


The  F.  &  A.  Masonic  Building  Co., 
Dayton,  $5,000.  James  Brown,  G.  El- 
lis, W.  A.  Bell,  R.  D.  McGregor,  G. 
Langston,  G.  M.  Higgins,  J.  A.  Dod- 
son. 

The  Seneca  Oil  Co.,  Kansas,  $50,- 
000.  J.  F.  ShauU,  Belle  Pence,  A.  H. 
Smith,  M.  R.  Pence,  M.  E.  ShauU. 

The  W.  D.  Sims  Co.,  Youngstown, 
$20,000.  (Oils.)  W.  D.  Sims,  G.  J. 
Renner,  Jr.,  E.  A.  Renner,  H.  E. 
Weaver,  h.  Liebman,  G.  A.  Weaver, 
S.  W.  Goldcamp. 

The  Henry's  Auto  Accessories  Co., 
Cleveland,  $25,000.  E.  C.  "Wagnitz,  F. 
P.  Rudolph,  D.  M.  Turner,  D.  M.  Yar- 
ger,  H.  T.  Acs. 

The  Euclid  Stores  Co.,  Cleveland, 
$50,000.  S.  Horwitz,  P.  Spira,  F.  B. 
Drager,  M.  A.  Friedman,  W.  Dawson. 

The     Western      Reserve     Masonic 

Temple  Co.,  West  Farmington,  $20,- 
000.  H.  D.  Walker,  F.  S.  Hart.  F.  E. 
Benson,  E.  D.  Stevens,  E.  A.  Bowles, 
M.  L.  Laird. 

The  Cincinnati  Machine  Products 
Co.,  Cincinnati,  $10,000.  C.  B.  Cham- 
berlin,  W.  J.  Droege,  A.  G.  Schmid,  G. 
W.  Snyder,  B.  M.  Kupferle. 

The  Nemeth  Research  Laboratory 
and  Manufacturing  Co.,  Dayton,  $10,- 

000.  S.  P.  Nemeth,  H.  Fluhart,  D.  W. 
Allaman,  R.  E.  Buvinger,  W.  A.  T. 
Ryan. 

The  Singer-Highlands  Welding  Co., 
Cleveland,  $5,000.  E.  M.  Highlands, 
R.  H.  Singer,  R.  C.  Ernst,  Katherine 
Singer,  M.  M.  Gibbons. 

The  Crown  Theatre  Co.,  Cleveland, 
$20,000.  S.  Schwartz,  R,  Brody,  J. 
A.  Schwartz,  Louis  Korobov,  A.  G. 
Schwartz. 

The  Akron  Jobbing  Co.,  Akron, 
$10,000.  J.  Sackin,  Sam  Tapper,  J. 
White,  J.  C.  Grimm,  B.  R.  Epstein. 

The  Elcaro  Oil  &  Gas  Co.,  Porss- 
mouth,  $40,000.  J.  J^.  Salmon,  Edna 
S.  Salmon.  Anna  M?  Murray,  E.  E. 
Steed,  H.  B.  Murray,  Jr. 

The  Isle  of  Pines  Grape  Fruit  Co., 
Columbus,  $10,000.  G.  L.  Rocrers,  G. 
P.  Teepardin,  E.  L.  Dom,  J.  E.  Beery, 
C.   F.   Clark. 

The  Kav-F-Jay  Shoe  Co.,  Cincin- 
nat,  $25,000.  L.  Weiland,  G.  C.  Ja- 
cobs, A.  Friedman,  H.  Kirchanbaltt, 
H.  J.  Schwer. 

The  Sprankle-Ward  &  Sprankle 
Music  Publishing  Co.,  Akron,  $50,000. 

1.  E.  Sprankle,  G.  M.  Ward,  C.  L. 
Sprankle,  D.  W.  Sprankle,  P.  A.  Ken- 
dell. 


The  Pomeroy  &  Hocking  Mining 
Co.,  Columbus,  $250,000.  Fred  Es- 
sex, T.  J.  Erasure,  J.  A.  Stalter,  C.  J. 
Maddux,  H.  C.  Allread. 

The  Plattsville  Co-operative  Store 
Co.,  Plottsville,  $15,000.  J.  H.  MiU- 
house,  L.  L.  Knoop,  L.  V.  Hageman, 
T.  E.  Proctor,  J.  Middleton. 

The  Progressive  Baking  Co.,  Can- 
ton, $50,000.  W.  Herbruck,  H.  Neli- 
U8,  G.  E.  Kellogg,  D.  Hall,  P.  B.  Mel- 
chior. 

The  Bope  Merchandise  &  Furniture 
Co.,  Columbus,  $75,000.  A.  Bope,  R. 
Bope,  C.  J.  Randall,  W.  H.  Knoderer, 
F.  P.  Barr. 

The  A.  and  J.  Bottling  Co.,  Cleve- 
land, $10,000.  A.  Laurie,  J.  L.  Mieh- 
lich,  J.  Menart,  H.  Scheid,  B.  V.  Woll- 
mington. 

The  Nokol  Products  Co.,  Cincin- 
nati, $50,000.  J.  W.  Montgomery, 
Jr.,  J.  H.  Stewart,  F.  F.  Fisher.  J.  W. 
Sheriff,  D.  S.  Marfield. 

The  Griggs  Comers  Co-operative 
Co.,  Griggs  Comers,  $3,000.  L.  C. 
Henderson,  T.  E.  Mills,  P.  G.  McMan- 
us,  C.  F.  Stutzman,  W.  Price. 

The  Mutual  Securities  Co.,  Akron, 
$5,000.  E.  E.  Nickson,  G.  R.  Flora, 
R.  E.  Haines,  J.  R.  Younger,  G.  M. 
Stains. 

The  Sippo  Lake  Club  Co.,  Canton, 
$25,000.  H.  J.  Reeder,  F.  G.  Barr, 
J.  W.  Walter,  L.  W.  Kilgore,  R.  G. 
Vincent. 

The  Lake  Erie  Summer  Homes  Co^ 
Cleveland,  $25,000.  0.  Markowitz,  M. 
M.  Cohen,  C.  I.  Freedman,  M.  Sals- 
burg,  V.  Markowitz. 

The  Ohio  Color  Card  Co.,  Cleve- 
land, $500,  no  par.  J.  L.  Hubbell,  R. 
J.  Bishop,  M.  L.  Merchant,  B.  H. 
Worl,  F.  H.  Townsend. 

The  Louisiana  Producers'  Oil  Co., 
Columbus,  $500,000.  I.  N.  Neds,  C. 
L.  McCarty,  C.  B.  Lincoln,  J.  P. 
Adamson,  H.  Westfall. 

The  Business  Development  Corpor- 
ation Co.,  Dayton,  $10,000.  J.  B. 
Schenck.  O.  G.  Smith,  W.  L.  Blocher, 
C.  F.  Kincaid,  B.  L.  Casto. 

The  C.  &  S.  Farmers*  Exchangee 
Co.,  Chagrin  Falls,  $100,000.  O.  W. 
Wrentmore,  R.  L.  Stem,  J.  Cowan, 
W.  T.  Crago,  F.  J.  Jaros,  E.  G.  Sheer, 
L.  R.  Dewey,  H.  G.  Strick,  W.  P.  Mat- 
thews. 

The  Rogers-Miller  Co.,  Canton, 
JR10,000.  D.  Rogers,  M.  Miller.  H. 
Nelius,  G.  B.  Kellogg,  F.  B.  Melchior. 
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The  United  Farmers'  Exchange  Co., 
Olmsted  Falls,  $60,000.  A.  H.  Van- 
Arsdale,  J.  Klink,  H.  L.  Harding,  J. 
J.  Prindle,  W.  Wensink,  S.  W.  Jen- 
nings. 

The  Samsey  Printing  Co.,  Cleve- 
land, $25,000.  C.  C.  Townes,  M.  A. 
Sellberg,  A.  W.  Thomas,  D.  B.  Clam- 
pitt,  F.  H.  Sellberg. 

The  Maibag  Publishing  Co.,  Cleve- 
land, $500,  no  par.  C.  K.  Arter,  W. 
H.  Nye,  N.  P.  Neall,  J.  W.  Eckel- 
berry,  C.  Follett. 

The  Carroll  Foundry  &  Machine 
Tool  Co.,  Bucyrus,  $50,000,  no  par. 
T.  L.  Sidlo,  B.  W.  Jacobi,  M.  J.  Mon- 
ahan,  J.  C.  Hostetler,  M.  G.  O'Brien. 

The  Cuyahoga  Engineering  Co., 
Cleveland,  $500,  no  par.  F.  L.  Leckie, 
L.  C.  Hinslea,  T.  C.  Robinson,  R.  An- 
derson, K.  Wing. 

The  Willobee  Number  Three  Land 
Co.,  Cleveland,  $500,  no  par.  J.  W. 
Kennedy,  G.  B.  Folk,  G.  A.  Robinson, 
H.  R.  Weaver,  W.  H.  Marlatt. 

The  East  End  State  Bank,  Canton, 
$50,000.  S.  Graser,  H.  Nelius,  I.  B. 
Melchior,  D.  Hall,  G.  B.  Kellogg. 

The  P^rmers'  Cooperative  Supply 
Co.,  LaGrange,  $40,000.  W.  G.  Nich- 
ols, F.  G.  Prosser.  W.  .W.  Rockwood, 
S.  W.  Kelner,  R.  C.  Denham. 

The  Twentieth  Century  Oil  &  Gas 
Co.,  $1,000.  S.  K.  Swab.  J.  J.  Jack- 
son, C.  C.  Rittich,  J.  E.  Deetz,  George 

F.  Manns. 

The  Crystal  Tissue  Co..  Middle- 
town.  $1,000,000.  W.  E.  Klopp.  W.  0. 
Bamitz,  J.  M.  Carthcart,  Z.  W. 
Ranck,  S.  H.  Reid. 

The  Ohio  Cap  Co.,  Cleveland,  $25.- 
000.     E.   E.   Wolf.   J.   Bloomberg.   M. 

G.  Sloss.  I.  S>>anker,  M.  Davidson. 
The  Lange  Boiler  Co.,  Elyria.  $100.- 

000.  H.  J.  Lanee.  J.  A.  Lucas.  A. 
Tavlor,  E.  H.  Lange,  R.  F.  Vande- 
mark. 

The  Krocrh-Syndicate  Co.,  Cleve- 
land, $10,000.  W.  Howell,  H.  M. 
Robprts.  A.  F.  Modisette,  C.  M. 
Knieht,  L.  E.  Rice. 

The  Standard  EZ  Rim  Co..  Colum- 
bus. $25,000.  Sherman  Re^d,  J.  F. 
Devers.  M.  W.  Davis,  C.  M.  Davis,  W. 
T.  Mannine. 

The  Chnte  Oil  Co..  Columbus.  «100,- 
000.  S.  Cottingham,  J.  A.  Stalter, 
C.  J.  Maddux,  T.  J.  Erasure,  H.  C. 
Allread. 

Thp  Achilla  Rpaltv  Co.  Cl'^veland, 
^15  000.  D.  -A.  Lo^ns.  W.  E.  Pitts, 
B.  Sigal.  L.  I.  Higgins,  M.  Cree. 


The  Associates  Theatres  Co.,  To- 
ledo, $1,500,000.  T.  H.  Gardner,  A. 
J.  Smith,  W.  V.  Prentice,  J.  A.  Beid- 
ler,  G.  E.  Anthony. 

The  A-B  Manufacturing  Co.,  Co- 
lumbus, $10,000.  J.  Q.  Adams,  D.  C. 
Belden,  L  R.  Adams,  M.  L.  Adams, 
C.  C.  Belden,  J.  E.  Matson,  R.  K.  Mat- 
son. 

The  Washington  Farmers'  Elevator 
Co.,  Maximo,  $25,000.  A.  W.  Briske, 
W.  H.  Waltz,  E.  G.  Dickinson,  H. 
Sponseller,  G.  W.  Wymer. 

The  L.  E.  W.  Oil  and  Gas  Co.,  Lo- 
rain, $200,000.  D.  S.  Troxel,  L.  B. 
Fauver.  J.  W.  Brandt,  F.  L.  Hamel, 
K.  L.  Sage. 

The  Sharp  Brothers  Co.,  Yourtgs- 
town,  $50,000.  (Coal  and  Feed.)  B. 
H.  Bernstein,  B.  Newman,  R.  Mc- 
Kay, G.  H.  Glazzard,  T.  Krajnak. 

The  MacPhail  Coal  Mining  Co., 
Middleport,  $60,000.  Charles  Coryell, 
G.  MacPhail,  M,  R.  MacPhail,  L.  R. 
Kilgore,  R.  F.  MacPhail. 

The  Modem  Plumbing  Co.,  Toledo, 
$10,500.  R.  L.  Christian,  J.  M.  Cabb, 
C.  Chapman,  F.  J.  Sangry,  W.  C. 
Slater. 

The  Hogan  Steel  Construction  Co., 
Youngstown,  $25,000.  W.  C.  Hogan, 
G.  Bickerton,  J.  L.  Lettau,  A.  H.  Ho- 
gan, W.  E.  Stewart. 

The  Knight-Norris-Gibbs  Securities 
Co.,  Cleveland,  $5000,  no  par.  T.  M. 
Dye.  M.  L  Beulow.  Q.  H.  Findley,  K. 
T.  Siddall,  I.  M.  MacDonough. 

The  Walnut  Hills  Enterprise  Co., 
Cincinnati,  $20,000.  M.  Wallace,  P. 
P.  Brooks,  R.  C.  Jones.  J.  H.  Branch, 
W.A.  Hill,  J.  W.  Henderson,  J.  W. 
Liewis 

The  Middlebury  Building  Co.,  Ak- 
ron, $300,000.  F.  Seiberline.  R.  Bran- 
nan,  J.  B.  Huber,  E.  Hamlin,  W.  E. 
Slabaugh. 

The  St.  Clair  Fourteenth  Co., 
Cleveland,  $10,000.  I.  N.  Loser.  D. 
Kloshpim,  F.  G.  Mooney,  K.  D.  Car- 
ter. M.  L.  Looser. 

The  Citizens  Tire  Co..  Younerstown, 
$25,000.  C.  E.  Mehl,  R.  B.  Wilson, 
R.  W.  Headland,  M.  C.  Wilhelm,  E. 
Wilhelm. 

The  Ashland  Malleable  Co.,  Ash- 
land, $150,000.  J.  H.  Firestone,  O.  D. 
Firestone,  S.  Miller.  E.  M.  Arm- 
strong, B.  F.  Swinehart,  W.  P.  N. 
Tonoinfr. 

The  Paris  Hide  and  Fur  Co.,  Tole- 
do, $25,000.  S.  D.  Paris.  B.  M.  Green, 
P.  M.  Paris,  H.  Paris,  Dr.  A.  H.  Sirak. 
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The  London  Woolen  Mills  Co., 
Cleveland,  $10,000.  S.  N.  Weitz,  M. 
J.  Grossman,  H.  Pott,  I.  M.  Ross,  M. 
Immel. 

The  Versailles  Equity  Union  Co., 
Versailles,  $50,000-  O.  A.  Hoke,  C. 
C.  Plessinger,  A.  E.  Christian,  P. 
Poly,  G.  Fremd. 

The  Hickory  Oil  &  Gas  Co.,  Lo- 
rain, $7500.  E.  P.  Kraus,  G.  G.  Gross, 
F.  J.  Schwartz,  C.  G.  McCray,  E.  S. 
Moore. 

The     Industrial     Engineering    Co., 
Cleveland,  $10,000.    G.  A.  Conklin,  R.  . 
J.  Burt,  J.  S.  Green,  J.  C.  Welty,   L. 
Brady. 

The  Purveyors'  Co.,  Cleveland,  $10,- 
000.  W.  M.  Zom,  A.  M.  Zom,  C.  M. 
Zorn,  P.  G.  Zieskie,  H.  Marquardt. 

The  Inter-City  Express  Co.,  Day- 
ton, $60,000.  A.  G.  Myers,  A.  J.  Kopp, 
L.  L.  Ehret,  G.  H.  Rosingarten,  A.  D. 
Black. 

The  North  American  Finance  Co., 
Cincinnati,  $10,000.  G.  H.  Haldy,  M. 
H.  Block,  E.  K.  Haldy,  A.  Malone,  L. 
A.  W.  Couetenay. 

The  Triangle  Laboratories  Co.,  Ma- 
rion, $200,000.  D.  L.  VanFleet,  R. 
Zeisrler,  J.  Maxwell,  B.  Imbody,  T.  M. 
Neff. 

The  Portage  Poultry  Products  Co., 
Akron,  $10,000.  M.  V.  B.  Archbold. 
H.  E.  Archbold.  A.  S.  Meeker,  G.  T. 
Fox,  R.  L.  Archbold. 

The  Home  Owners'  Protective  As- 
sociation Co.,  Cincinnati,  $5,000.  P. 
Alsf elder.  J.  Paolela,  S.  Pusateri,  L. 
Poland,  J.   F.  Mitchell. 

Increases 

The  Poland  Club  Realty  Co., 
Youngstown,  $60,000  to   $100,000. 

The  Sherman  Building  Co.,  War- 
ren. $100,000  to  $250,000. 

The  Capitol- Bare  Dry  Cleaning 
Co..  Cincinnati,  $4100  to   $75,000. 

The  Trvin  Home  Development  Co., 
Akron,  $12,000  to  $100,000. 

The  Enterprise  Building  &  Loan 
Association  Co.,  Lockland,  $3,000,000 
to   $5,000,000. 

The  Boos  Machine  Co.,  St.  Marys, 
$50,000  to  $100,000. 

The  Toledo  Rex  Spray  Co.,  Toledo, 
$200,000  to  ^500.00. 

The  Haddad  Medical  Co.,  Toledo, 
$25,000  to  $35,000. 

The  Carlton  Co.,  Cleveland,  $1,000 
to  $15,000. 

The  Fassig-Johnson  Fish  Co.,  Co- 
lumbus, $10,000  to  $15,000. 


The  Powers  Elevator  Co.,  Genoa, 
$10,000  to   $50,000. 

The  Shott  Manufacturing  Co.,  Cin- 
cinnati, $60,000  to  $100,000. 

The  Hamilton  Service  Co.,  Cincrin- 
nati,  $1,000  to  $76,000. 

The  National  Sanitary  Co.,  Massil- 
Ion,  $500,000  to  $1,300,000. 

The  Industrial  Production  Engri- 
neering  Co.,  Dayton,  $10,000  to  $25,- 
000. 

The  Marvel  Tractor  Co.,  Columbus, 
$25,000  to  $35,000. 

The  Petroleum  Refining  Co.,  Cin- 
cinnati, $250,000  to  $500,000. 

The  Bon  Ton  Building  and  Loan 
Co.,  Cincinnati,  $500,000  to  $1,500,- 
000. 

The  Northland  Coal  Co.,  Columbus, 
$300,000  to  $700,000. 

The  Charles  S.  Spritz  &  Sons  Co., 
Cincinnati,  $20,000  to  $60,000. 

The  Wooster  Sanitary  Manufactur- 
ing Co.,  Fredericksburg,  $70,000  to 
$110,000. 

The  Reliable  Furniture  Co.,  Akron, 
$50,000  to  5^100,000. 

The  Buckeye  Register  Co.,  Warren, 
$10,000  to  $50,000. 

The  Erie  Tire  &  Rubber  Co.,  Cleve- 
land, $4,000,000  to  $10,000,000. 

The  Burkhardt  Realty  Co.,  Akron, 
$25,000  to  $500,000. 

The  Atlas  Cement  &  Paint  Co., 
Cleveland,  $5,000  to  $25,000. 

The  P.  0.  Mclntire  Coal  Co.,  Cleve- 
land, $10,000  to  $50,000. 

The  P.  &  C.  Schneider  Co.,  Cincin- 
nati, $35,000  to  $70,000. 

The  Buckingham  Coal  Co.,  Colum- 
bus, $25,000  to  $250,000. 

The  W.  F.  Broer  Co.,  Toledo,  $100,- 
000  to  $200,000. 

The  Linn-Hart  Co.,  New  Philadel- 
phia, $20,000  to  $100,000. 

The  W.  J.  Frank  Co.,  Akron,  $30,- 
000  to  $200,000. 

The  Liberty  Highway  Co.,  Toledo, 
$25,00  to  $35,000. 

The  Rose  &  Johnson  Co.,  Youngrs- 
town,  $100,000  to  $500,000. 

The  Central  Building  &  Loan  Asso- 
ciation Co.,  Hamilton,  $500,000  to  $2,- 
500,000. 

Decrease 

The  Barrett  Milling  Co.,  Greenville, 
$50,000  to  $75,000. 

The  H.  B.  Young  Motor  Truck  Co., 
Cleveland,  $575,000  to  $515,000. 

The  Fomes  Brothers  Electric  Co., 
Canton,  $20,000  to  $10,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2040 — In  the  Matter  of  the  Joint  Applicatipn  of  F.  L.  Berry, 
Owner  of  The  West  Salem  Light  and  Power  Company,  and  The 
West  Salem  Electrical  Supply  Company  for  Authority  to  Sell  and 
Purchase  Property.    Prayer  Granted. 


(Dated  July  30,  1920.) 

This  day,  (it  appearing  from  the  verified  allegations  in  said  ap- 
plication and  the  sworn  statements  and  exhibits  filed  in  connection 
therewith,  and  other  documentary  evidence  submitted,  that  the 
taking  of  oral  testimony  herein  is  unnecessary),  this  matter  came 
on  for  consideration  upon  the  joint  application  of  one  F.  L.  Berry, 
of  West  Salem,  Ohio,  the  owner  and  present  operator  of  the  electri- 
cal utility  at  said  place,  which  is  being  operated  under  the  trade 
name,  West  Salem  Light  and  Power  Company,  and  The  West  Salem 
Electrical  Supply  Company,  (a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of  Ohio),  asking 
the  consent  to  and  approval,  by  this  Commission,  of  the  sale,  by  the 
said  F.  L.  Berry,  and  the  purchase  by  said  The  West  Salem  Electri- 
cal Supply  Company,  of  all  the  property,  rights  and  other  assete 
composing  said  electrical  utility: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  -investigation  and  inquiry  thereupon, 
that  the  public  will  be  furnished  adequate  service  upon  the  sale  and 
purchase  of  said  property  for  a  reasonable  and  just  rate  or  charge 
therefor,  and  is  satisfied  that  its  consent  and  authority  for  said 
purchase  and  sale  of  such  public  utility  property  should  be  granted. 
It  is,  therefore. 

Ordered,  That  the  said  F.  L.  Berry,  be,  and  herd)y  he  is  au- 
thorized to  sell  and  convey  to  The  West  Salem  Electrical  Supply 
Company,  all  of  the  property,  rights  and  other  assets  composing  the 
electric  light  plant  at  West  Salem,  Ohio,  heretofore  operated  under 
the  trade  name,  West  Salem  Light  and  Power  Company ;  and  said 
The  West  Salem  Electrical  Supply  Company  hereby  is  authorized 
to  purchase  and  acquire  the  same,  and  to  pay  therefor  the  agreed 
consideration  of  eight  thousand  dollars.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
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sent  to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  served  by  means  of  said 
property.     It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  the  applicants  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  within  the  territory  served  by  means  of  said  property. 
It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  and  the  authorization  of  the  passing  of  said  agreed 
consideration  shall  not  be  binding  upon  this  Commission  in  any 
future  proceeding  involving  the  rates  or  service  of  said  The  West 
Salem  Electrical  Supply  Company. 


No.  2041 — In  the  Matter  of  the  Application  of  The  West  Salem 
Electrical  Supply  Company  for  Authority  to  Issue  $10,000  Com- 
mon Capital  Stock.    Prayer  Granted. 


This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecessary),  this  matter 
came  on  for  consideration  upon  the  application  of  The  West  Salem 
Electrical  Supply  Company,  (a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  ask- 
ing the  consent  and  authority  of  this  Commission  to  issue  its  com- 
mon capital  stock  of  the  par  value  of  ten  thousand  dollars,  the 
proceeds  arising  from  the  sale  thereof  to  be  used,  (1)  to  pay  the 
consideration  to  one  F.  L.  Berry  for  all  the  property,  rights  and 
assets  composing  the  electrical  utility  at  West  Salem,  Ohio,  oper- 
ated by  the  said  F.  L.  Berry  under  the  trade  name.  West  Salem 
Light  and  Power  Company,  the  purchase  and  acquisition  of  which, 
by  the  applicant,  was  duly  consented  to  and  authorized  by  the  order 
this  day  made  and  entered  in  proceeding  No.  2040,  and  (2)  to  pro- 
vide certain  additions,  extensions  and  improvements  to  applicant's 
facilities : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
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filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon, and  for  the  purposes  of  this  proceeding: 

(1)  That  the  said  property,  rights  and  assets  of  the  said 
West  Salem  Light  and  Power  Company,  to  be  acquired  by 
the  applicant  from  the  said  F.  L.  Berry  was  reasonably  worth 
the  sum  of  $8,000,  and 

(2)  That  the  issue  of  applicant's  common  capital  stock 
of  the  par  value  of  $8,000  is  reasonably  required  and  the 
money  to  be  procured  thereby  is  necessary  for  the  payment 
of  the  consideration  for  the  aforesaid  property, 

and  is  satisfied  that  consent  and  authority  should  be  granted  for 
the  issue  and  disposition  of  applicant's  said  common  capital  stock. 
It  is,  therefore, 

Ordered,  That  said  The  West  Salem  Electrical  Supply  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  common  capital 
stock  of  the  par  value  of  eight  thousand  ($8,000)  dollars,  and  that 
said  capital  stock  be  sold  for  the  highest  price  obtainable  but  not 
less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purpose,  and  no 
other,  to  wit :  The  payment  of  the  consideration  for  the  property, 
rights  and  assets  of  the  West  Salem  Light  and  Power  Company 
to  be  purchased,  under  authority  of  the  order  this  day  made  and 
entered  in  proceeding  No.  2040,  of  one  F.  L.  Berry.     It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order. 

And  the  Commission  coming  now  to  consider  said  application 
in  so  far  as  it  asks  consent  and  authority  to  issue  capital  stock  of 
the  additional  par  value  of  two  thousand  dollars  for  the  purpose 
of  providing  additions  and  extensions  to  facilities,  and  it  appearing 
that  the  applicant,  at  this  time,  has  no  definite  program. of  such 
additions  and  extensions,  it  is,  therefore,  further 

Ordered,  That  said  application,  in  so  far  as  it  asks  consent 
and  authority  to  issue  capital  stock  in  excess  of  the  amount  here- 
inbefore authorized,  be,  and  hereby  it  is  dismissed,  without  preju- 
dice to  any  future  application  which  the  applicant  may  file  for  au- 
thority to  issue  capital  stock  or  other  securities  to  provide  for  the 
construction  of  additions,  extensions  and  improvements  to  its 
facilities. 


ATTORNEY  GENERAL 


The  Fact  Whether  Lands  in  a  Given  Area  Within  a  Municipal  Cor- 
poration of  Ohio  Are  Platted  or  Unplatted,  or  Whether  Dedica- 
tion of  Streets  or  Alleys  Shown  on  a  Plat  of  a  Given  Area  With- 
in the  Corporation  Has  Been  Accepted  by  Ordinance  or  Other- 
wise, is  Immaterial  to  the  Matter  of  the  Municipality's  Affording: 
Fire  and  Police  Protection,  and  Furnishing  a  Supply  of  Water, 
Within  Such  Area. — Municipal  Corporations  in  This  State  Are 
Under  the  Implied  Duty  of  Giving  Fire  and  Police  Protection 
Throughout  the  Entire  Corporation  and  to  All  Its  Residents,  to 
Such  Extent  as  Council  May  Find  to  Be  in  Accord  with  the  Fi- 
nancial Resources  of  the  Corporation  and  Its  Welfare  as  a 
Whole*  Such  Duty,  However,  May  Not  Be  Enforced  Against 
the  Corporation,  Directly  or  Indirectly. — ^Municipal  Corporations 
in  This  State  Having  Water  Works  Systems  Are  Under  a  Duty 
to  Supply  Water  Impartially  to  AD  Sections  of  the  Corporation 
Reasonably  Within  the  Reach  of  the  System,  and  in  so  far  as 
Permitted  by  the  Financial  Resources  and  Needs  of  the  Corpora- 
tion as  a  Whole.  The  Carrying  Out  of  This  Duty  is  Within  the 
Sound  Discretion  of  the  Director  of  Public  Service,  Subject  to 
the  Prior  Appropriation  by  Council  of  Necessary  Funds.  The 
Duty  May  Be  Enforced  by  Mandamus. — ^The  Ful-nishing  by  the 
Municipality  of  Fire  and  Police  Protection  and  a  Supply  of 
Water  to  a  Given  Area  Within  the  Corporate  Limits,  Does  Not 
Have  the  Effect  of  a  Taking  Over  by  the  Municipality  of  Streets 
and  Alleys  Within  Sudi  Area  for  Care  and  Control. — ^The  Plat- 
ting of  Lands  Within  a  Municipal  Corporation,  and  the  Use  by 
the  Public  GreneraUy  of  Streets  and  Alleys  Within  the  Platted 
'  Area,  Do  Not  Have  the  Effect  of  a  Taking  Over  by  the  Munici- 
pality of  Such  Streets  and  Alleys  for  Care  and  Control,  in  the 
Absence  of  an  Ordinance  of  Acceptance  as  Mentioned  in  Secr 
tion  3723,  General  Code. — If,  However,  in  the  Absence  of  Such 
Ordinance,  the  Municipality  Improves  or  Repairs  a  Section  of 
Such  Streets  or  Alleys,  it  Thereby  Becomes  Liable  for  the  Care, 
Control  and  Keeping  Free  from  Nuisance  of  the  Section  it  so  Im- 
proves or  Repairs.    Whether  it  Also  Becomes  Likewise  Liable  as 
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to  the  Sections  of  Such  Streets  or  AUeys  in  Addition  to  the  Sec- 
tion Improved  or  Repaired,  is  a  Question  of  Intention  to  Be  De- 
termined From  the  Facts  in  Each  Particular  Case. 


No.  1451— (Opinion  Dated  July  23.  1920.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio: 

Gentlemen^ You  have  requested  the  opinion  of  this  department 

in  connection  with  a  statement  of  facts  and  inquiries  submitted  by 

the  city  solicitor  of  Steuben ville  to  your  bureau,  as  follows : 

"Requests  have  been  made  by  certain  residents  of  the 
City  of  Steubenville,  that  it  make  certain  improvements  in 
two  additions  to  said  city,  which  are  laid  out  and  platted  some 
years  ago,  but  were  not  accepted  by  the  city  as  is  provided  in 
Section  3723.  The  reason  for  said  council  refusing  to  accept 
these  additions,  was,  in  a  large  measure  because  of  the  con- 
ditions which  surrounded  these  plats  at  that  time — ^in  fact 
some  of  the  improvements  now  petitioned  for,  are  the  very 
same  ones  that  council  anticipated  at  that  time,  and,  because 
of  which  it  did  not  accept  said  plat,  feeling  that  they  would  in 
that  way  relieve  the  city  from  any  liability  by  reason  of  said 
conditions. 

As  far  as  I  can  learn  from  the  records  and  other  informa- 
tion, the  only  things  that  the  city  ever  did  in  connection  with 
these  plats  up  to  date,  were  to  furnish  water  and  give  them 
police  protection. 

One  of  these  additions,  the  proprietors  paved  at  their 
own  expense  and  in  both  of  them,  practically  all  the  lots  have 
been  sold  and  houses  built  on  them.  The  streets  and  other 
highways  are  used  by  the  residents  and  by  the  public  gener- 
ally, just  as  other  streets  in  the  city. 

The  question  now  before  council  is,  whether  or  not  the 
city  is  responsible  for  the  repairing  of  streets  and  whether 
they  would  be  responsible  for  any  damages  for  injuries  that 
might  be  sustained  by  reasons  of    these  repairs  not  being 

made. 

****** 

In  order  to  be  more  concrete  I  shall  place  the  questions 
that  I  would  particularly  like  to  have  answered  in  shorter 
form,  as  follows: 

First.  May  a  person  lay  out  a  plat  in  accordance  with 
Sections  3580,  G.  C,  to  3586,  G.  C,  and  place  the  responsibil- 
ity of  repairing  and  looking  after  the  streets  and  highways 
of  that  addition,  upon  the  municipality,  if  the  latter  has  not 
accepted  the  dedication  as  provided  in  G.  C.  3723? 

Second.  If  the  answer  to  question  one  is  in  the  affirma- 
tive, then  what  acts  of  the  city,  in  its  official  capacity,  or  of  the 
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public  generally,  would  be  such  that  it  would  cast  this  burden 
of  responsibility  on  the  municipality? 

Third.  Assuming  that  the  city  council  does  not  want  to 
accept  a  proposed  addition  under  General  Code  3723,  then, 
how  can  the  municipality  guard  itself  so  that  the  responsi- 
bility of  looking  after  the  proposed  plat  should  not  in  some 
other  way  be  cast  upon  it? 

Fourth.  Where  a  plat  is  laid  out  in  the  city  limits,  does 
the  city  have  to  furnish  the  residents  of  that  plat  with  police 
and  fire  protection,  and  furnish  them  with  water? 

Fifth.  If  the  answer  to  4  is  in  the  affirmative,  would 
these  acts  alone  so  bind  the  city  that  it  would  have  to  assume 
responsibility  for  the  streets  and  plat  generally  ? 

The  inquiries  may  be  considered  together. 

Section  3723,  G.  C,  reads: 

"No  street  or  alley  dedicated  to  public  use  by  the  pro- 
prietor of  ground  in  any  corporation,  shall  be  deemed  a  public 
street  or  alley,  or  under  the  care  or  control  of  the  council,  un- 
less the  dedication  is  accepted  and  confirmed  by  an  ordinance 
specially  passed  for  such  purpose." 

This  statute  upon  its  face  would  seem  to  be  to  the  point  that  no 
action  of  the  municipal  authorities  short  of  the  passage  of  an  ordi- 
nance of  acceptance  and  confirmation  would  be  tantamount  to  a 
taking  over  by  the  corporation  for  care  and  control,  of  a  street 
dedicated  to  public  use.  But  the  real  purpose  of  the  statute  has 
been  well  stated  by  our  Supreme  Court  in  the  case  of  Wisby  vs. 
Bonte,  19  0.  S.,  238,  whereof  the  second  syllabus  reads  (the  pres- 
ent section  being  then  part  of  Sec.  63  of  Municipal  Code) : 

"Section  63  of  the  municipal  corporation  act  is  not  in- 
tended as  a  limitation  upon  the  general  powers  of  the  corpora- 
tion for  opening  and  improving  streets,  but  as  a  restriction 
to  prevent  proprietors,  who  may  lay  out  ground  into  lots  with- 
in the  limits  of  the  corporation,  from  vesting  in  the  corporation 
the  title  to  streets  and  alleys,  and  thus  charging  the  corpora- 
tion, without  its  consent,  with  the  duty  of  keeping  them  open 
and  in  repair." 

The  statute  quoted  was  again  under  consideration  by  the  Su- 
preme Court  in  Steubenville  vs.  King,  23  O.  S.,  610,  wherein  the 
court  held  as  shown  by  the  syllabus  (the  present  section  being  then 
Sec.  440,  Municipal    Code) : 

"1.  A  conveyance  of  land  to  the  county  commissioners 
for  a  county  road,  the  acceptance  of  such  errant  by  the  com- 
missioners, the  opening  of  the  road  bv  their  order,  and  its 
subsequent  use  as  such  by  the  public,  and  by  the  proper  au- 
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thorities,  constitute  it  a  legal  public  highway,  notwithstanding 
the  want  of  statutory  proceedings  for  its  establishment. 

2.  Where  territory,  including  a  public  road  connecting 
with  the  streets  of  a  city,  is  annexed  to  the  city,  and  the  road 
continues  to  be  used  as  a  street  or  thoroughfare,  it  thereby 
becomes  a  'public  highway'  of  the  city,  within  the  meaning 
of  Section  439  of  the  municipal  code  (66  Ohio  Ix,  222),  al- 
though it  has  never  been  'accepted  and  confirmed  by  an  ordi- 
nance specially  passed  for  such  purpose,'  as  provided  in  Sec- 
tion 440." 

The  court  say  in  the  course  of  the  opinion  at  page  613 : 

"We  suppose  the  object  of  Section  440  was  to  prevent 
proprietors  of  lands  within  the  city  limits  from  establishing 
new  streets  or  alleys  by  a  mere  paper  dedication.  This  was 
in  effect  decided  in  Wisby  v.  Bonte,  19  Ohio  St.,  238. 

It  can  hardly  be  supposed  that  the  legislature  intended 
by  Section  440  to  vacate,  or  withdraw  from  city  control,  all 
streets  and  thoroughfares  of  the  city  which  had  already  been 
established  without  any  'ordinance  specially  accepting  and 
affirming  them  as  such.'  This  would  be  the  effect  of  the  con- 
struction contended  for,  if  allowed.  We  suppose  the  provi- 
sion was  not  intended  to  have  any  application  to  cases  where 
streets  are  established  as  such  by  public  use,  and  by  acts  of 
the  city  authorities  improving  them  as  such.  If  the  road  in 
question  was  a  legal  public  highway  at  the  time  of  its  annexa- 
tion to  the  city,  we  think  the  simple  fact  of  annexing  it  to  the 
city,  and  its  continuous  subsequent  use  as  a  street,  consti- 
tuted it  a  'public  highway'  of  the  city,  within  the  meaning 
of  Section  439  of  the  code,  and  subjected  it  to  the  control  and 
care  of  the  city  authorities.  That  it  was  a  legally  established 
public  highway  at  and  before  its  annexation,  we  entertain  no 
doubt.  Because  the  statutes  have  pointed  out  certain  meth- 
ods to  be  adopted  for  the  establishment  of  public  roads,  it  by 
no  means  follows  that  they  can  never  be  established  by  any 
other  means.  The  grant  of  the  owner  made  to  the  county 
commissioners,  their  acceptance  of  the  grant,  the  opening  and 
working  of  the  road  by  the  public  authorities,  and  its  use  as  ' 
such  by  the  public,  were  sufficient  to  establish  it  a  legal  pub- 
lic highway,  and  its  annexation  to  the  city  and  continuous 
use  as  one  of  its  streets,  constituted  it  a  street  of  the  city." 

In  the  earlier  case  of  Fulton  vs.  Mehrenfeld,  8  0.  S.,  440,  the 

Supreme  Court  had  held,  as  shown  by  first  and  sixth  syllabi : 

"1.  A  dedication  of  ground  for  public  uses  mav  be  made, 
in  Ohio,  either  under  the  statute  or  according  to  the  rules  of 
the  common  law. 

6.  To  constitute  a  valid  dedication  of  a  street  or  highway 
at  common  law,  there  must  be  not  only  a  dedication  to  public 
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uses  by  the  owner,  but  also  an  acceptance  of  such  dedication 
by  the  public,  and  these  may  be  shown  by  the  acts  and  dec- 
larations of  the  parties,  and  the  surrounding  circumstances/' 

In  an  opinion  of  this  department  of  date  September  23,  1914, 

found  in  Annual  Report,  Attorney  General,  1914,  Vol.  II,  p.  1272, 

it  was  held  as  shown  by  the  headnote: 

"Where  a  proprietor  of  grounds  subdivides  the  same  for 
sale  and  causes  an  accurate  map  or  plat  of  such  subdivision, 
designating  therein  the  grounds  laid  out  for  streets  and  other 
public  ways,  and  causes  the  same  to  be  recorded  in  the  office 
of  the  recorder  of  the  county  in  conformity  to  the  provisions 
of  Section  3584,  General  Code,  by  virtue  of  the  provisions  of 
Section  3585,  General  Code,  such  map  or  plat  when  recorded 
becomes  a  sufficient  conveyance  to  vest  in  the  municipal  cor- 
poration wherein  such  grounds  are  located,  the  fee  of  the 
grounds  so  designated  for  streets  or  other  public  ways,  yet 
said  streets  and  other  public  ways  so  designated  and  dedicated 
do  not  become  public  streets  or  ways  under  the  care  and  con- 
trol of  the  council  of  the  municipality,  unless  the  dedication 
is  accepted  and  confirmed  by  an  ordinance  especially  passed 
for  this  purpose,  in  conformity  with  the  provisions  of  Section 
3723,  General  Code." 

The  conclusion  to  be  deduced  from  the  foregoing  is  that  while 
an  owner  of  unplatted  lands  within  a  municipal  corporation  cannot, 
by  any  act  of  his,  other  than  procuring  the  passage  of  an  ordinance 
of  acceptance  and  confirmation,  cast  on  the  corporation  the  burden 
of  care  and  control  of.  a  street  or  alley  laid  out  in  connection  with 
the  platting  of  such  lands,  yet  on  the  other  hand  the  corporation 
may,  by  steps  other  than  the  passage  of  such  an .  ordinance,  take 
over  the  street  or  alley  for  care  and  control, — ^may,  so  to  speak, 
waive  the  protection  afforded  it  by  said  Sec.  3723.  Will  such 
waiver  accrue  through  the  f  urnishingby  the  city  of  fire  and  police 
protection,  and  of  a  water  supply,  to  the  owners  and  occupants  of 
lands  shown  on  the  plat ;  and  if  not,  what  acts  of  the  municipality 
will  indicate  such  waiver? 

The  matter  of  acceptance  by  a  municipality  of  dedication  of 
streets  or  alleys  should  not  be  confused  with  that  of  annexation  of 
territory;  for  these  two  matters  have  nothing  in  common.  As  to 
fire  and  police  protection,  the  statutes  so  far  as  has  been  ascer- 
tained, make  no  distinction  between  platted  and  unplatted  lands. 
Under  the  head  of  "enumeration  of  powers,"  section  3617,  G.  C, 
confers  general  power  on  all  municipal  corporations  to  organize 
and  maintain  police  and  fire  departments.  Section  4393  reads  in 
part: 
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''The  council  may  establish  all  necessary  regulations  to 
sruard  against  the  occurrence  of  fires,  protect  the  property  and 
lives  of  the  citizens  against  damages  and  accidents  resulting 
therefrom  and  for  such  purpose  may  establish  and  maintain 
a  fire  department,  provide  for  the  establishment  and  organi- 
zation of  fire  engines  and  hose  companies,  *  *  *." 

Section  4374  reads: 

"The  police  department  of  each  city  shall  be  composed 
of  a  chief  of  police  and  such  inspectors,  captains,  lieutenants, 
sergeants,  corporals,  detectives,  patrolmen,  and  other  police 
court  officers,  station  house  keepers,  drivers,  and  substitutes, 
as  are  provided  by  ordinance  or  resolution  of  council." 

Section  4378  reads: 

"The  police  force  shall  preserve  the  peace,  protect  per- 
sons and  property  and  obey  and  enforce  all  ordinances  of  coun- 
cil and  all  criminal  laws  of  the  state  and  the  United  States. 
The  fire  department  shall  protect  the  lives  and  property  of 
the  people  in  case  of  fire,  and  both  the  police  and  fire  depart- 
ments shall  perfprm  such  other  duties,  not  inconsistent  here- 
with, as  council  by  ordinance  prescribes.  The  police  and  fire 
departments  in  every  city  shall  be  maintained  under  the  civil 
service  system,  as  provided  in  this  subdivision." 

It  thus  appears  that  the  whole  matter  of  fire  and  police  patrol 
limits  is  one  primarily  within  the  legislative  discretion  of  council, 
and  is  not  affected  by  questions  of  platted  or  unplatted  lands  and 
of  accepting  or  refusing  to  accept  a  dedication  of  streets  and  al- 
leys. The  municipality  is  under  the  implied  duty  of  affording 
the  maximum  of  necessary  fire  and  police  protection  throughout 
the  entire  corporation  and  to  all  its  residents,  so  far  as  council 
may  find  consistent  with  the  financial  resources  of  the  corporation, 
and  its  welfare  as  a  whole.  Such  duty,  however,  since  it  grows 
out  of  the  legislative  and  governmental  powers  of  the  municipality, 
is  not  one  which  the  municipality  may  be  compelled  by  legal  steps 
to  perform.  In  the  case  of  Wheeler  v.  Cincinnati,  19  O.  S.,  19, 
recovery  against  the  city  was  sought  for  damages  on  account  of 
the  loss  of  plaintiff's  house  by  fire,  upon  the  ground  that  defendant 
city 

"had  failed  and  neglected  to  provide  the  necessary  cisterns 
and  suitable  engines  for  extinguishing  fires,  in  that  quarter 
of  the  city  in  which  his  said  house  was  situated,  and  that 
certain  officers  and  agents  had  neglected  and  failed  to  perform 
their  duties  in  regard  to  the  extinguishing  of  said  fire. 

The  Supreme  Court  held : 

"The  power  conferred  by  the  statute,  on  cities  of  this 
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state,  to  organize  and  regulate  fire  companies,  and  provide 
engines,  etc.,  for  extinguishing  fires,  is,  in  its  nature,  legisla- 
tive and  governmental ;  and  a  city  is  not  liable  to  individuals 
for  damage  resulting  from  a  failure  to  provide  the  necessary 
agencies  for  extinguishing  fires,  or  from  the  negligence  of 
officers  or  other  persons  connected  with  the  fire  department/* 

This  principle  was  the  basis  of  a  later  decision  by  the  Supreme 
Court  in  Blunk  v.  Dennison  Water  Supply  Co.,  71  0.  S.,  250. 

The  doctrine  of  the  Wheeler  case  was  somewhat  enlarged  upon 
in  the  case  of  Frederick,  Admx.,  v.  City  of  Columbus,  58  0.  S.,  538, 
wherein  it  was  held  that  there  could  be  no  recovery  against  a  mu- 
nicipal corporation  for  negligent  operation  of  fire  department 
equipment  by  employes  of  the  city.  The  Frederick  case  has  been 
recently  overruled  by  the  Supreme  Court  in  Fowler  v.  City  of 
Cleveland,  100  0.  S.,  158  (advance  sheets,  Ohio  Law  Bulletin, 
March  1,  1920).  However,  the  following  language  from  the  ma- 
jority opinion  in  the  latter  case  makes  clear  that  the  conclusion 
therein  is  not  to  be  taken  as  a  departure  from  the  general  principle 
announced  in  the  Wheeler  case: 

"It  is  not  the  policy  of  government  to  indemnify  persons 
for  loss  either  from  lack  of  proper  laws  or  administrative  pro- 
visions, or  from  inadequate  enforcement  of  laws,  or  the  inefl[i- 
cient  administration  of  provisions  which  have  been  made  for 
the  protection  of  persons  and  property.  The  unwisdom  and 
impracticability  of  such  a  system  are  easily  apparent." 

And  that  the  power  in  municipalities  to  organize  and  regulate 
a  police  department,  is  likewise  in  its  nature  legislative  and  govern- 
mental, see  Western  College  v.  City,  12  O.  S.,  375;  Robinson  v. 
Greenville,  42  O.  S.,  625. 

Coming  to  the  matter  of  water  supply :  Judge  Dillon  in  "Mu- 
nicipal Corporations,"  (5th  Edition),  Section  1303,  after  making 
reference  to  the  fact  that  municipal  corporations  are  considered 
to  possess  two  classes  of  powers, — (1)  those  which  are  granted 
for  public  purposes  exclusively  and  are  legislative  and  govern- 
mental in  their  nature,  and  (2)  those  which  are  granted  for  pri- 
vate advantage  (though  the  public  may  derive  a  common  benefit 
therefrom)  in  the  exercise  of  which  the  corporation  acts  in  a 
private  or  proprietary  capacity,  says:  , 

"No  uniform  rule  can  be  applied  to  all  the  circumstances 
in  which  the  municipality  acts  under  power  to  furnish  water 
or  light,  or  to  contract  therefor.  Thus,  when  it  is  sought  to 
charge  the  municipality  with  responsibility  for  property  de- 
stroyed through  failure  to  exercise  its  power  to  furnish  water 
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for  fire  protection  or  for  negligence  in  the  exercise  of  the 
power,  it  has  been  repeatedly  said  that  the  grant  of  i)ower  must 
be  regarded  as  exclusively  for  public  purposes,  and  as  belong- 
ing to  the  municipal  corporation,  when  assumed,  in  its  public, 
political,  or  municipal  character.  Similarly,  in  granting  a 
franchise  or  privilege,  or  giving  its  consent  to  a  public  service 
corporation  to  use  the  streets  and  highways  of  the  municipal- 
ity for  the  purpose  of  laying  its  mains,  its  pipes,  etc.,  the  mu- 
nicipality exercises  a  delegated  legislative  power  derived  from 
the  state,  and  cannot  be  regard^  as  acting  solely  in  its  so- 
styled  private  and  proprietary  capacity,  although  the  object 
of  the  exercise  of  the  power  may  be  to  enable  the  grantee 
of  the  franchise  or  privilege  to  perform  a  contract  to  furnish 
the  municipality  and  its  inhabitants  with  water  or  light.  A 
further  instance  of  the  exercise  of  legislative  authority  in 
dealing  with  public  service  corporations  is  the  exercise  by 
a  city  of  delegated  authority  to  regulate  the  rates  to  be 
charged  to  the  municipality  and  individual  consumers  for 
water  or  light.  Such  power  is  clearly  legislative  and  gov- 
ernmental in  its  character,  being  intended  for  the  prevention 
of  abuses ;  and  in  the  exercise  of  the  power  it  is  impossible  to 
regard  the  municipality  as  acting  in  a  private  and  proprietary 
capacity.  But  in  other  respects  the  municipality  acts  in  what 
is,  in  many  cases,  called  its  private  and  proprietary  capacity. 
Although  it  is  probably  impossible  to  lay  down  any  rule  by 
which  it  can  be  determined  in  all  cases  where  its  legislative, 
governmental,  and  discretionary  functions  end,  and  the  so- 
called  private  and  proprietary  character  of  its  acts  begins, 
there  are  cases  that  hold  that  in  executing  and  carrying  into 
effect  the  powers  conferred  upon  it  by  constructing  and  erect- 
ing its  own  water  or  lighting  plant,  in  managing  and  operat- 
ing the  plant,  and  in  the  furnishing  and  distribution  of  water 
or  lights  to  inhabitants  and  consumers,  it  acts  or  under  cer- 
tain circumstances  will  be  considered  to  act  in  a  proprietary 
and  individual  capacity  rather  than  by  virtue  of  its  legislative 
and  governmental  functions.  If  the  municipality  obtains  its 
supply  of  water  or  light  by  a  contract  with  a  public  service 
corporation  or  an  individual,  it  acts  in  its  so-called  private  and 
proprietary  capacity  in  negotiating  and  executing  the  con- 
tract, and  in  questions  arising  in  the  performance  of  the  con- 
tract the  municipality  should  be  treated  in  the  same  manner 
as  a  private  individual  or  corporation  and  is  subject  to  the 
same  general  rules  of  law,  restrictions,  and  responsibilities. 
It  has  been  held  that  the  acts  of  a  municipality  constructing, 
operating,  or  maintaining  water  works  or  a  lighting  plant  are 
not  governmental,  but  are  or  may  be  acts  in  its  proprietary 
or  corporate  capacity,  and  the  municipality  is  or  may  be  liable 
for  damages  caused  by  negligence  in  such  construction,  main- 
tenance, or  operation,  but  the  authorities  are  conflicting. 
«  *  « »» 
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The  tendency  of  judicial  opinion  in  Ohio  is,  so  far  as  negligent 
construction,  operation  and  maintenance  of  water  works  is  con- 
cerned, to  hold  the  corporation  liable  in  damages  on  the  theory 
that  it  is  acting  in  its  private  and  proprietary  capacity  (see  cases 
as  summarized  at  page  628  of  opinion  in  Robinson  v.  Greenville, 
supra) ,  though,  of  course,  for  reasons  already  given,  this  principle 
does  not  extend  to  furnishing  of  water  for  protection  against  fire. 
(See  Blunk  v.  Dennison  Water  Supply  Co.,  supra).  But  liabilitbr 
for  negligence  in  connection  with  construction,  operation  and  main- 
tenance is  not  the  controlling  principle  in  the  matter  of  furnishing 
a  supply  of  water  to  a  given  area.  That  matter  comes  within  the 
sound  discretion  of  the  director  of  public  service,  in  that,  subject 
to  prior  provision  of  funds  by  council  that  officer  may  proceed  to 
the  extension  and  enlargement  of  the  water  works  system.  (See 
Sections  3955,  et  seq.,  3939,  et  seq.,  and  statutes  as  to  powers  gen- 
erally of  director  of  public  service).  No  provision  of  statute  is 
found  which  makes  it  the  special  duty  of  the  director  to  furnish 
water  to  an  area  upon  acceptance  of  plat,  nor  which  indicates  that 
there  is  a  priority  as  between  platted  and  unplatted  lands.  As  is 
pointed  out  by  Judge  Dillon  (Munic.  Corp.,  5th  Edit.,  Sec.  1317)  : 

"The  organization  supplying  water  or  light,  whether  it  be 
a  municipal  or  a  private  corporation,  is  under  a  duty  to  con- 
sumers to  supply  the  water  or  light  impartially  to  all  reason- 
ably within  the  reach  of  its  pipe^,  mains  and  wires.  *  ♦  * 
But  the  right  to  a  supply  is  not  absolute.  It  is  limited  by  the 
tises  to  which  it  is  intended  to  be  put  and  by  the  residence  or 
business  of  the  persons  demanding  a  supply.  It  cannot  be 
contemplated  that  the  municipality  or  the  public  service  cor- 
poration should  be  required  to  supply  light  or  water  for  every 
conceivable  purpose,  but  rather  only  for  those  ordinary  and 
natural  uses  which  are  incident  to  the  daily  needs  and  wants 
^  of  the  municipality  and  its  inhabitants.  If  the  public  inter- 
ests require  it,  a  public  service  corporation  may  be  authorized 
by  the  municipality,  to  remove  its  mains  from  a  sparsely  popu- 
lated district  for  the  purpose  of  relaying  them  in  a  more 
thickly  populated  district  and  improving  the  service  thereby, 
although  individual  consumers  who  have  already  been  sup- 
plied with  water  are  thereby  deprived  of  a  supply  *  *  *." 

Judge  Dillon  adds  (Section  1317) : 

"For  a  failure  or  refusal  without  lawful  cause  to  furnish 
a  service  of  water  or  light  the  consumer  is  entitled  to  any  of 
several  remedies  at  his  election.  The  duty  to  furnish  the 
service  to  an  applicant  may  be  enforced  by  mandamus  *  *  ♦." 

If  in  the  absence  of  an  ordinance  accepting  a  plat, — or  prop- 
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erly  speaking,  accepting  the  dedication  of  streets  and  alleys  shown 
thereon, — the  municipal  authorities  furnish  to  the  district  shown 
on  the  plat,  police  and  fire  protection,  and  a  supply  of  water,  are 
we  to  conclude  that  the  municipality  thereby  takes  over  the  streets 
and  alleys  for  care  and  control?  The  answer  is  clearly  in  the 
negative.  There  is  no  logical  relation  between  the  care  and  main- 
tenance of  streets  by  the  municipality,  on  the  one  hand,  and  the 
furnishing  of  fire  and  police  protection  and  a  water  supply,  on  the 
other ;  nor  have  the  courts  of  this  state  expressed  a  view  that  such 
matters  are  related.  However,  it  is  quite  clear  in  the  light  of 
such  cases  as  Wisby  v.  Bonte,  and  Steubenville  v.  King,  supra,  that 
if  the  municipality  actually  enters  upon  the  streets  or  alleys  for  the 
purpose  of  repairing  or  improving  them,  then,  to  say  the  least,  a 
question  of  fact  arises  as  to  whether  the  municipality  has  taken 
over  the  streets  and  alleys  for  permanent  care  and  control,  not- 
withstanding non-acceptance  of  plat.  Hence,  to  protect  itself 
against  liability  on  account  of  such  care  and  control,  the  least  that 
the  municipality  may  do  is  to  refrain  entirely  from  entering  upon 
such  streets  and  alleys  for  purposes  of  repair  or  improvement. 

Mention  should  be  made  of  the  case  of  Da3rton  v.  Rhotehamel, 
90  O.  S.,  175.  The  brief  opinion  in  that  case  is  to  the  effect  that 
even  the  dedication  of  a  street  to  public  use  and  acceptance  thereof 
by  council,  does  not  charge  the  municipality  with  the  duty  of  keep- 
ing the  street  open,  in  repair  and  free  from  nuisance,  in  the  absence 
of  a  further  showing  that  the  street  has  been  improved  or  .opened 
up  to  public  travel,  or  the  public  invited  in  some  way  to  make  use 
of  the  same  for  such  purpose ;  and  that  whether  such  showing  has 
been  made  is  a  question  of  fact  for  the  jury. 

In  accordance  with  the  foregoing  observations,  answer  to  the 
inquiries  submitted  may  be  made  by  the  following  statement  : 

(1)  The  fact  whether  lands  in  a  given  area  within  a  municipal 
corporation  of  Ohio  are  platted  or  unplatted,  or  whether  dedica- 
tion of  streets  or  alleys'  shown  on  a  plat  of  a  given  area  within  the 
corporation  has  been  accepted  by  ordinance  or  otherwise,  is  imma- 
terial to  the  matter  of  the  municipality's  affording  fire  and  police 
protection,  and  furnishing  a  supply  of  water,  within  such  area. 

(2)  Municipal  corporations  in  this  state  are  under  the  implied 
duty  of  giving  fire  and  police  protection  throughout  the  entire 
corporation  and  to  all  its  residents,  to  such  extent  as  council  may 
find  to  be  in  accord  with  the  financial  resourced  of  the  corporation 
and  its  welfare  as  a  whole.  Such  duty,  however,  may  not  be  en- 
forced against  the  corporation,  directly  or  indirectly. 
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(3)  Municipal  corporations  in  this  state  having  water  works 
systems  are  under  a  duty  to  supply  water  impartially  to  all  sec- 
tions of  the  corporation  reasonably  within  the  reach  of  the  system, 
and  in  so  far  as  permitted  by  the  financial  resources  and  needs  of 
the  corporation  as  a  whole.  The  carrying  out  of  this  duty  is 
within  the  sound  discretion  of  the  director  of  public  service,  sub- 
ject to  the  prior  appropriation  by  council  of  necessary  funds.  The 
duty  may  be  enforced  by  mandamus. 

(4)  The  furnishing  by  the  municipality  of  fire  and  police  pro- 
tection and  a  supply  of  water  to  a  given  area  within  the  corporate 
limits,  does  not  have  the  effect  of  a  taking  over  by  the  municipality 
of  streets  and  alleys  within  such  area  for  care  and  control. 

(5)  The  platting  of  lands  within  a  municipal  corporation,  and 
the  use  by  the  public  generally  of  streets  and  alleys  within  the 
platted  area,  do  not  have  the  effect  of  a  taking  over  by  the  munici- 
pality of  such  streets  and  alleys  for  care  and  control,  in  the  ab- 
sence of  an  ordinance  of  acceptance  as  mentioned  in  Section  3723, 
G.  C.  If,  however,  in  the  absence  of  such  ordinance,  the  munici- 
pality improves  or  repairs  a  section  of  such  streets  or  alleys,  it 
thereby  becomes  liable  for  the  care,  control  and  keeping  free  from 
nuisance  of  the  section  it  so  improves  or  repairs.  \^^ether  it  also 
becomes  likewise  liable  as  to  sections  of  such  streets  or  alleys  in 
addition  to  the  section  improved  or  repaired,  is  a  question  of  inten- 
tion to  be  determined  from  the  facts  in  each  particular  case. 


In  Connection  with  a  Lunacy  Proceeding  it  is  the  Duty  of  the  Pro^ 
bate  Judge  to  Make  Careful  Inquiry  Into  the  Financial  Conditions 
of  the  Person  Proceeded  Against  as  Well  as  the  Financial  Condi- 
tion of  Those  Persons  Lawfully  Re8p<msible  for  the  Alleged  Lu* 
natic's  Care.  If,  Upon  Such  Inquiry,  the  Probate  Judge  is  of  the 
Opinion  that  Neither  Have  Property  Which  Would  be  Subject  ta 
Execution,  Then  Such  Person  May  be  Said  to  Have  'Troved  In- 
solvent" Within  the  Meaning  of  Section  1982,  General  Code,  and 
the  Probate  Judge  May  Order  that  All  of  the  Costs,  Fees  and 
Expenses  Contemplated  by  Section  1982,  General  Code,  Except 
the  Fees  of  the  Probate  Judge  and  Sheriff,  be  Paid  from  the 
County  Treasury  Up<m  the  Certificate  of  the  Probate  Judge. 


No.  1387— (Opinion  Dated  July  1,  1920.) 

Hon.  John  B.  Coonrod,  Judge  of  Probate  Court,  Fremont,  Ohio : 

Dear  Sir — In  your  letter  of  recent  date,  you  call  attention  to- 
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Section  1982,  G.  C,  recently  amended  by  House  Bill  No.  294,  108 

O.  L.,  Part  II,  page ,  to  read  as  follows : 

"The  fees  and  expenses  enumerated  in  the  preceding  sec- 
tion, together  with  all  costs  in  the  probate  court,  including  the 
cost  of  clothing,  if  any,  authorized  by  Section  1962,  shall  be 
taxed  in  the  bill  of  costs  and  collected  from  the  patient  or  those 
lawfully  responsible  for  his  care ;  but  if  they  should  prove  in- 
solvent, all  of  said  fees  and  expenses,  except  the  fees  and  ex- 
penses of  the  sheriff,  and  the  fees  of  the  probate  judge,  shall  be 
paid  from  the  county  treasury  upon  the  certificate  of  the  pro- 
bate judge." 

After  quoting  said  section  you  inquire : 

"What  proof  is  necessary,  for  the  court  to  find  'if  they 
should  prove  insolvent  V  " 


In  other  words,  we  are  to  consider  what  the  legislature  meant 
by  the  words  "prove  insolvent"  found  in  the  above-quoted  section. 

The  task  of  interpreting  these  words  is  by  no  means  an  easy 
one,  for  it  is  at  once  evident  that  they  are  susceptible  of  various 
meanings.  For  instance,  a  person  may  be  said  to  prove  insolvent 
when  the  meaning  is  that  such  person  appears  or  turns  out  to  be 
unable  to  pay  his  debts.  (See  Century  Dictionary,  pp.  3120,  4803.) 
Again,  the  words  "prove  insolvent"  might  be  taken  to  refer  to  in- 
solvency proceedings  had  under  the  insolvent  debtors  statutes. 
See  Section  11092,  G.  C,  et  seq. ;  or,  in  the  case  of  a  lunatic  it  might 
also  be  claimed  that  the  words  in  question  refer  to  proceedings  had 
under  authority  of  Section  11008,  G.  C,  which  says: 

"If  the  estate  of  the  idiot,  imbecile  or  lunatic  is  insolvent, 
or  will  probably  be  insolvent,  it  shall  be  settled  by  the  guardian 
in  like  manner  and  like  proceedings  may  be  had  as  are  required 
by  law  for  the  settlement  of  the  insolvent  estate  of  a  deceased 
person." 

Again,  it  might  be  claimed  that  the  proof  of  insolvency  whicTi 
the  legislature  had  in  mind  was  the  return  "nulla  bona"  on  an  exe- 
cution issued  against  the  property  of  the  person  proceeded  against, 
or  against  the  property  of  "those  lawfully  responsible  for  his  care," 
and  that  the  issuance  of  such  execution  was  a  condition  precedent 
to  the  right  of  the  probate  judge  to  issue  his  certificate  for  the  pay- 
ment from  the  county  treasury  of  the  fees,  costs  and  expenses  re- 
ferred to  in  Section  1982,  G.  C. 

The  theory  last  mentioned  is  not  without  plausibility  in  view 
of  the  interpretation  placed  by  opinions  of  former  attorneys  general 
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upon  the  phrase  "wherein  the  defendant  proves  insolvent,"  found  in 

Section  3019,  G.  C,  said  section  also  being  amended  in  H.  B.  294,  but 

not  with  respect  to  the  words  in  question.     In    opinion  No,  88, 

found  in  1915  Opinions  of  Attorney  General,  Vol  I,  page  148,  the 

Attorney  General,  referring  to  these  words,  said: 

'^nder  the  provisions  of  this  section^  no  allowance  can  be 
made  to  the  officers  in  misdemeanor  cases  unless  the  defendant 
'proves'  insolvent.  It  may  be  a  matter  of  common  knowledge 
that  a  defendant  is  insolvent  and  that  a  judgment  against  him 
for  fine  and  costs  would  be  worthless,  but  within  the  meaning 
of  the  statute  it  could  hardly  be  said  that  a  defendant  has  been 
proven  insolvent  until  there  has  been  a  conviction  or  a  plea  of 
guilty,  and  until  sentence  has  been  passed  and  there  is  a  com- 
mitment for  failure  to  pay  the  penalty  assessed." 

See  also  Opinions  of  the  Attorney  General  found  in  1918  Opin- 
ions of  Attorney  General,  Vol.  I,  at  page  301,  and  at  page  934. 

It  appears  that  the  words  ''proves  insolvent"  found  in  Section 
3019,  G.  C.,  were  given  a  like  construction  in  the  unreported  case 
of  State  ex  rel.  v,  Marshall,  Auditor,  decided  by  the  Common  Pleas 
Court  of  Carroll  county. 

In  other  words,  the  opinions  and  the  court  decision  just  refer- 
red to,  seem  to  go  upon  the  theory  that  one  is  not  proved  insolvent 
until  all  has  been  done  that  legally  can  be  done  to  demonstrate  that 
fact. 

It  appearing  that  the  words  "prove  insolvent"  found  in  Section 
1982,  G.  C,  are  ambiguous,  it  is  not  improper  to  consider  the  con- 
sequences which  in  the  admii^istration  of  the  law  would  ensue  un- 
der the  various  possible  constructions. 

"The  consequences  of  evil  and  hardship,"  says  Black  on 
Interpretation  of  Laws,  p.  88,  "may  properly  exert  an  influence 
in  giving  a  construction  to  a  statute  when  its  language  is  am- 
biguous or  uncertain  and  doubtful,  but  not  when  it  is  plain  and 
explicit.  The  same  may  be  said  of  the  consideration  of  con- 
venience, and  in  fact  of  any  consequences." 

If  it  were  to  be  held  that  none  of  the  fees,  costs  and  expenses 
payable  in  lunacy  proceedings  should  be  paid  from  the  county  treas- 
ury until  the  alleged  insane  person  or  those  lawfully  responsible  for 
his  care  had  been  given,  by  court  proceedings,  the  status  of  insol- 
vent debtors,  or  until  they  had  been  shown,  by  the  issuance  and 
return  of  executions,  to  be  "execution-proof" — ^great  delay  in  the 
payment  of  such  fees,  costs  and  expenses  would,  in  many  cases, 
ensue.    Such  delay  would  be  annoying  to  physicians  designated  by 
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the  court  to  examine  the  alleged  lunatic,  as  well  as  to  the  witnesses 
testifying,  and  all  others  entitled  to  fees  and  expenses  in  connection 
with  the  proceedinig. 

In  view  of  the  ambiguity  surrounding  the  meaning  of  the 
words  in  question,  it  seems  desirable  to  recommend  for  your  guid- 
ance that  interpretation  which  will  be  most  conducive  to  conveni- 
ence in  administering  the  law. 

Accordingly,  you  are  advised  that  in  connection  with  a  lunacy 
proceeding  it  is  the  duty  of  the  probate  judge  to  make  careful  in- 
quiry into  the  financial  condition  of  the  person  proceeded  against, 
as  well  as  the  financial  condition  of  those  persons  lawfully  responsi- 
ble for  the  alleged  lunatic's  care.  If,  upon  such  inquiry,  the  probate 
judge  is  of  the  opinion  that  neither  the  person  proceeded  against, 
nor  those  lawfully  responsible  for  his  care  have  property  which 
would  be  subject  to  execution,  if  that  were  attempted,  then  such 
persons  may  be  said  to  have  "proved  insolvent"  within  the  meaning 
of  Section  1982,  G.  C,  and  the  probate  judge  may  order  that  all  of 
the  costs,  fees  and  expenses  contemplated  by  Section  1982,  G.  C, 
(except  the  fees  of  the  probate  judge  and  the  fees  and  expenses  of 
the  sheriff)  be  paid  from  the  county  treasury  upon  the  certificate 
of  the  probate  judge. 
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Whitaker  v.  Luebbering,  Admr. 

Evidence — Municipal  Ordinance— Regulating  Pedestrians  Crossings 
Street — Depositians — Notice  of  Intention  to  Take — Section 
11534,  General  Code— Sufficiency  of  Designation  of  Place — Negr- 
ligence — Charge  to  Jury. 


No.  16358— (Decided  June  8,  1920.) 

Error  to  the  Court  of  Appeals  of  Hamilton  county. 

This  'was  an  action  brought  in  the  Superior  Court  of  Cincin- 
nati by  William  H.  Luebbering,  administrator,  to  recover  dam- 
ages on  account  of  the  death  of  Mrs.  Elizabeth  Doecker.  Mrs. 
Doecker  was  killed  on  the  afternoon  of  August  4,  1917,  while  cross- 
ing Linn  street,  on  the  south  side  of  Court  street,  at  or  near  the 
usual  and  customary  crossing  when  she  was  struck  by  an  automo- 
bile driven  by  defendant,  Abner  L.  Whitaker. 

Upon  the  trial  the  defendant  offered  in  evidence  an  ordinance 
of  the  city  which  provided:  "Section  680-10 — Safety  Zones — (1) 
The  Director  of  Public  Service  shall  designate  all  safety  zones, 
street  crossings  and  extensions  of  sidewalks,  and  provide  for  the 
proper  designation  of  same  by  mark.  *  *  * 

Section  680-11 — Pedestrians — (4)  Pedestrians  shall  not  cross 
streets  or  highways  except  at  the  regularly  designated  crossings, 
and  then  at  right  angles  only." 

The  defendant  also  offered  in  evidence  the  deposition  of  the 
witness,  Charles  R.  Heeter,  who  was  an  occupant  of  the  automobile 
of  the  defendant  at  the  time  of  the  accident.  The  deposition  of 
this  witness  was  taken  at  Camp  Hancock,  upon  notice,  of  which 
the  following  is  pertinent:  "The  above  named  plaintiff  will  take 
notice  that  on  Tuesday,  the  fourth  day  of  June,  A.  D.  1918,  the 
defendant  above  named,  will  take  the  deposition  of  sundry  wit- 
nesses to  be  used  as  evidence  in  the  trial  of  the  above  cause,  iix  be- 
half of  the  defendant  at  Camp  Hancock,  Georgia,  in  the  county  of 
Richmond,  in  the  state  of  Georgia,  between  the  hours  of  8  o'clock 
a.  m.  and  6  o'clock  p.  m.  of  said  day." 

The  depositions  were  taken  by  defendant  in  the  absence  of 
plaintiff  or  his  attorneys.  They  were  filed  with  the  clerk  of  the 
Superior  Court  on  June  24,  1918.    On  the  same  day,  June  24,  1918, 
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plaintiff  filed  exceptions  to  said  depositions  for  the  reason  that  the 
notice  served  upon  counsel  for  plaintiff  to  take  the  deposition  did 
not  apprise  the  plaintiff  of  the  place  where  said  deposition  was  to 
be  taken  by  the  defendant;  that  Camp  Hancock  is  at  least  1,000 
miles  from  Cincinnati  and  was  at  the  time  one  of  the  large  army 
camps  of  the  country  and  covered  several  thousand  acres  of  ground, 
was  several  miles  in  length  and  several  miles  in  width,  contained 
many  miles  of  streets  and  roads  and  many  buildings  and  army 
tents,  and  many  thousands  of  men  were  in  military  training  there ; 
that  before  the  deposition  was  taken  and  after  notice  had  been 
served,  plaintiff  endeavored,  for  the  purpose  of  locating  the  place, 
to  find  out  the  name  of  the  officer,  or  the  name  of  the  witness,  or 
the  exact  location  of  the  place,  but  was  unable  to  obtain  the  in- 
formation. 

Before  argument  at  the  request  of  the  defendant,  the  court 
gave  the  following  charge:  "VI.  The  court  charges  that  if  you 
find  that  the  plaintiff's  decedent  attempted  to  cross  Ldnn  street 
at  any  point  other  than  a  regularly  designated  crossing  or  if  you 
find  that  in  attempting  to  cross  Linn  street,  she  did  not  cross  at 
right  angles  with  Linn  street  in  violation  of  Section  680-11,  part  4 
of  the  ordinances  of  the  city  of  Cincinnati,  she  was  guilty  of  neg- 
ligence, and  if  you  further  find  that  such  negligence  was  the  proxi- 
mate cause  of  the  accident,  or  that  it  combined  with  the  negligence 
of  the  defendant,  if  you  should  find  that  the  defendant  was  negli- 
gent, to  produce  the  proximate  cause  of  the  accident,  then  your 
verdict  must  be  for  the  defendant." 

The  jury  returned  a  verdict  for  the  defendant,  and  with  the 
verdict  made  answer  to  the  following  interrogatories: 

"Interrogatory  1.  Did  the  plaintiff's  decedent,  while  crossing 
Linn  street,  exercise  the  degree  of  care  that  ordinary  prudent  per- 
sons would  exercise  under  the  same  or  similar  circumstances? 

"Answer.     No. 

"Interrogatory  2.  Did  the  plaintiff's  decedent  look  northward- 
ly or  southwardly  for  the  approach  of  vehicles  while  she  was  cros- 
sing Linn  street? 

"Answer.     No." 

Error  was  prosecuted  to  the  Court  of  Appeals  of  Hamilton 
county  and  the  judgment  was  reversed  for  the  following  assigned 
reasons : 

1.  That  the  Superior  Court  erred  "in  admitting  in  evidence 
Section  680-11  (4)  of  the  ordinance  of  the  city  of  Cincinnati." 
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2.  That  the  Superior  Court  erred  in  giving  to  the  jury  special 
charge  No.  6  at  the  request  of  the  defendant. 

3.  That  the  Superior  Court  erred  in  overruling  the  motion 
of  the  plaintiff  to  strike  the  deposition  of  Charles  R.  Heeter  from 
the  files,  and  in  permitting  it  to  be  read  in  evidence  over  the  objec- 
tion of  the  plaintiff. 

Messrs.  DeCamp  &  Sutphin  and  Mr.  Leo  J.  Brumleve,  Jr.,  for 
plaintiff  in  error. 

Mr.  W.  H.  Rucker;  Mr.  H.  C.  Busch  and  Mr.  Thos.  Usher,  for 
defendant  in  error. 

By  the  Court:  Taking  up  the  errors  found  by  the  Court  of 
Appeals  in  order,  as  stated  by  them,  the  ordinance  prohibiting  the 
crossing  of  streets  by  pedestrians  at  other  than  regularly  desig- 
nated crossings  made  its  operation  dependent  upon  the  action  of 
the  director  of  public  service,  for  it  specifically  provided  "the  di- 
i*ector  of  public  service  shall  designate  *  *  *  street  crossings  and 
extensions  of  sidewalks  and  provide  for  the  proper  designation  of 
same  by  mark." 

No  proof  of  such  designation  was  offered,  and  it  is  conceded 
by  counsel  that  no  such  designation  by  mark,  or  otherwise,  had 
been  made  at  the  crossing  of  Linn  and  Court  streets,  nor  indeed  at 
any  other  place  in  the  city  of  Cincinnati,  prior  to  the  accident,  and 
if  the  ordinance  could  be  held  to  have  been  in  operation  in  respect 
to  pedestrians  crossing  the  streets  it  would  have  amounted  to  a 
prohibition  of  the  crossing  of  any  of  the  streets  of  Cincinnati  by 
pedestrians;  for  it  provides  "pedestrians  shall  not  cross  streets 
except  at  regularly  designated  crossings."  To  so  hold  would 
necessarily  require  the  court  to  hold  the  ordinance  unconstitutional 
and  void,  for  the  reason  that  it  unnecessarily  and  unreasonably 
abridged  the  rights  of  the  public  in  the  use  of  the  public  streets. 
We,  however,  do  not  take  that  view,  but  hold  that  the  ordinance 
in  respect  to  crossings  was  inoperative  until  such  time  as  the  di- 
rector of  public  service  should  comply  with  its  provisions  as  to  des- 
ignating street  crossings  and  extensions  of  sidewalks.  It  neces- 
sarily follows,  then,  that  its  introduction  in  evidence  was  erron- 
eous, and  it  also  follows  that  since  its  introduction  was  erroneous 
special  charge  No.  6  with  reference  thereto  was  equally  erroneous. 

Were  these  the  only  errors  complained  of,  however,  we  would 
not  hold  them  to  have  been  prejudicial  by  reason  of  the  answers  to 
interrogatories  submitted  to  the  jury. 

The  admission  as  evidence  of  the  deposition  of  Charles  R. 
Heeter,  however,  raises  a  more  serious  question.     Section  11534, 
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General  Code,  provides:  "Written  notice  of  the  intention  to  take 
a  deposition  shall  be  given  to  the  adverse  party,  *  *  *  and  shall 
specify  the  action  or  proceeding,  the  name  of  the  court  or  tribunal 
in  which  the  deposition  is  to  be  used,  and  the  time  when  and  place 
where  it  will  be  taken." 

The  purpose  of  the  notice  is  to  apprise  the  opposite  party  of 
the  time  when  and  place  where  the  deposition  will  be  taken,  so 
that  from  the  information  contained  in  the  notice  itself  he  may, 
learn  of  the  place  where  and  the  time  when  the  deposition  will  be 
taken.  Had  the  defendant  in  error  presented  himself  at  Camp 
Hancock  at  the  time  designated  in  the  notice,  how  was  he  to  know 
where  in  that  large  camp  the  deposition  was  to  be  taken,  and  what 
information  had  he  upon  which  he  could  base  an  intelligent  in- 
quiry ? 

Assuming  the  correctness  of  the  argument  of  plaintiff  in  error 
that  every  person  was  presumed  to  know  that  the  place  "Camp 
Hancock"  meant  the  headquarters  of  that  camp,  and  that  the  de- 
fendant in  error  was,  therefore,  charged  with  the  knowledge  of 
such  meaning,  had  defendant  in  error  acting  upon  such  notice  and 
knowledge  presented  himself  at  headquarters  of  what  avail  would 
such  attendance  have  been,  since  the  deposition  in  fact  was  not 
taken  at  headquarters  but  at  the  tent  of  one  of  witnesses'  com- 
manding officers?  Is  it  within  the  range  of  probability  that  he 
^ould  have  located  the  place  where  the  deposition  was  to  be  taken 
by  any  other  process  than  by  shadowing  the  counsel  for  plaintiff 
in  error,  the  identity  of  the  witness  being  in  no  way  disclosed? 
Such  extreme  diligence  is  not  required  as  a  predicate  to  objection 
to  the  introduction  of  the  deposition  as  evidence. 

The  notice  to  take  the  deposition  was  fatally  defective  in  that 
it  did  not  apprise  the  defendant  in  error  of  the  place  where  the 
deposition  was  to  be  taken,  and  his  failure  to  take  extraordinary 
measures  to  ascertain  the  place  did  not  amount  to  a  waiver  of  ob- 
jection thereto'  The  testimony  of  the  witness  being  pertinent  to 
the  material  issues  of  the  case  its  introduction  was  prejudicial. 

The  judgment  of  the  Court  of  Appeals  is  affirmed. 

Judgment  affirmed. 

Jones,  Matthias,  Johnson  and  Robinson,  JJ.,  concur. 
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NEW  INCORPORATIONS 

The  Leading  Home  and  Investment 
Co.,  Cleveland,  $50,000.  S.  Klonow- 
ski,  A.  F.  Kotowski,  L.  F.  Kucewicz, 
J.  E.  Kreft,  J.  A.  Dombrowski. 

The  Rimer-Shaffer  Co.,  Cleveland, 
$50,000.  E.  W.  Rimer,  A.  F.  Shaffer, 
R.  G.  Curren,  M.  A.  McManus,  J.  R. 
Kistner. 

The  Cincinnati  Motors  &  Rubber 
Co.,  Cincinnati,  $50,000.  S.  D.  Spritz, 
W  .S.  Evatt,  E.  D.  Memel,  H.  H.  Dell, 
B.  H.  Getelson. 

The  Mid-East  Oil  Co.,  Columbus, 
$10,000.  H.  D.  Atha,  J.  A.  Ford,  T. 
Davis,  M.  L.  Bigger,  E.  Paul. 

The  J.  C.  Canty  Construction  Co., 
Ravenna,  $25,000.  W.  A.  Lyon,  J.  C. 
Canty,  J.  L.  McCormick,  J.  D.  Wag- 
goner, G.  J.  Waggoner. 

The  Southern  Wetwash  Co.,  Cleve- 
land, $8,000.  E.  E.  Miller,  H.  C. 
Miller,  G.  M.  Miller,  R.  J.  Resch,  H. 
F.  Miller. 

The  Louis  Tieman  Co.,  Columbus, 
$10,000.  (Dry  Goods.)  L.  Tieman, 
J.  Tieman,  Bertha  Tieman,  Kittie 
Rothman,  Sol  Tieman. 

The  Chah-Pah-Wee  Athletic  Asso- 
ciation, Cleveland,  $3,000.  F.  Foster, 
A.  James,  O.  G.  Johnson,  L.  N.  John- 
son, C.  Hamlin,  F.  D.  Rogers,  J.  C. 
Johnson,  W.  Shearlds,  A.  Jones. 

The  Red  Ball  Motor  Transit  Co., 
Cleveland,  $10,000.  H.  Blackett,  D. 
J.  Brophy,  H.  A.  Miner,  R.  M.  Collins, 
R.  Verderber. 

The  Smoke  House  Co.,  Portsmouth, 
$20,000.  T.  F.  Stanton,  G.  L.  McMa- 
hon,  R.  J.  Haley,  H.  J.  Miller,  R.  W. 
McKinney. 

The  Walton  Ice  Co.,  Elyria,  $25,- 
000.  F.  M.  Walton,  C.  F.  Walton.  E. 
W.  Walton,  R.  H.  Walton,  K.  P.  Wal- 
ton. 

The  Horological  Co.,  Columbus, 
$6,000,  no  par.  E.  W.  Swisher,  L.  M. 
Ferguson,  W.  H.  Sharp,  J.  M.  Morris, 
J.  D.  Dunigan. 

The  Weiss  Heatincr  and  Plumbing 
Co..  Cleveland,  $60,000.  F.  Weiss,  A. 
Weiss,  E.  K.  Curtiss,  J.  P.  Thompson, 
J.  M.  Harris. 

The  Federal  Battery  Co.,  Cleveland, 
$1,005,000.      A.     N.      Snyder,   R.   E. 


Roehm,  M.  L.  McCave,  M.  A.  Maroni, 

K.  C.  Junke. 

The  Abei:dene  Coal  Co.,  Columbus, 
$25,000.  H.  H.  Orr,  J.  W.  Bricker,  R. 
G.  Martin,  F.  Falk,  D.  N.  Postle- 
waite. 

The  Petroleum  Community  Store 
Co.,  Petroleum,  $10,000.  J.  M.  Hugh- 
en,  J.  J.  Corbin,  Li  B.  Coppinger,  J. 
L.  Sullivan,  J.  A.  G.  Badorf. 

The  Bethel  Saw  Mill  Co.,  Bethel, 
$15,000.  E.  C.  Manning,  C.  W.  Ma- 
ford,  G.  G.  Bambach,  W.  S.  Sterrett, 
N.  L.  Geil. 

The  Republican  Tool  Products  Co., 
Dayton,  $50,000.  F.  H.  Poeppelmeier, 
E.  D.  Miller,  C.  Ringlespaugh,  L.  B. 
Kronauge,  J.  Dineen. 

The  Nicholson-Smith  Coal  Co., 
Cleveland,  $50,000.  F.  W.  Poulson, 
G.  W.  Nicholson.  H.  P.  Smith,  J.  F. 
Conners,  Jr.,  B.  W.  Helbine. 

The  Polish  National  Consumers* 
Co.,  Cleveland,  •  $25,000.  A.  Leway- 
dowski,  T.  Zaremba,  M.  Kaczinarek, 
P.  Kunka,  J.  Karczewski. 

The  Buckeye  Drug  Co.,  Cleveland, 
$15,000.  H.  Polatsek,  J.  H.  VauDer- 
veer,  V.  A.  White,  W.  G.  Benedica,  M. 
W.  Spear. 

The  Warren  Buick  Co.,  Warren, 
$500,  no  par.  W.  K.  Gardner,  M.  A. 
Vickery,  L.  M.  Kelty,  M.  L.  Esch,  W. 

C.  Swaney. 

The  Zane  Gas  Co.,  Zanesville,  $10,- 
000.  W.  McCoy,  C.  F.  Lumb,  W.  E. 
French,  P.  C.  Mark,  C.  M.  Donley. 

The  Crystal  Park  Hardware  Co., 
Canton,  $40,000.  W.  Herbruck,  I.  B. 
Melchior,   H.   Nelius,   G.   B.   Kellogg, 

D.  Hall. 

The  Miami  Hotel  Cigar  Co.,  Day- 
ton, $10,000.  M.  Schtftz,  A.  A.  Schwa- 
gel,  C.  Haas,  S.  G.  Kusworm,  R.  R. 
Shaman. 

The  Antler  Holding  Co.,  Wellsville, 
$20,000.  E.  T.  Fogo,  J.  B.  Fickes, 
C.  S.  Sheets,  G.  B.  Patterson,  H.  P. 
Patterson. 

The  Refinancing  &  Mortgage  Co., 
Cleveland,  $500,  no  par.  P.  A.  White, 
M.  M.  Feidner,  M.  E.  Reynolds,  J.  G. 
FofiTg,  A.  0.  Dickey. 

The  Tuscarawas  Coal  Co.,  New 
Philadelphia.  $25,000.  H.  A.  Cole- 
mon,  T.  S.  Hephinger,  P.  S.  Olmstead, 
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J.  Rosch,  B.  DeWitt,  J.  A.  Mathias, 
W.  R.  Tope. 

The  Hathaway  Realty  Co.,  Cleve- 
land, $30,000.  L,  Carlozzi,  P.  Frank- 
el,  Frederick  Frankel,  H.  Frankel,  C. 
Frankel. 

The  Auto  Service  Garage  and  Sales 
Co.,  Cleveland,  $75,000.  S.  H.  Bobin- 
chak,  G.  R.  Bobinchak,  A.  E.  Sher- 
man, Mrs.  S.  H.  Bobinchak,  H.  L. 
Bracken. 

The  Youiigstown  Black  &  White 
Co.,  Youngstown,  $1,000.  F.  J. 
Friedrich,  W.  F.  Diefenderfer,  R.  H. 
Oliphant,  J.  Z.  Jordan,  R.  Smith. 

The  Graham  Auto  Sales  Co.,  Anso- 
nia,  $50,000.  J.  B.  Graham,  J.  L.  Har- 
rison, C.  C.  Waltzer,  S.  M.  Guy,  C.  C. 
Corwin. 

The  United  Sugar  Refining  Co., 
Cleveland,  $10,000.  E.  V.  Houska,  R. 
Houska,  J.  E.  Houska,  L.  Kreiger,  J. 
M.  Houska. 

The  Sharon  Oil  &  Gas  Co.,  Cald- 
well, $12,500.  J.  F.  Witlen,  A.  C. 
Saltsgaver,  E.  A.  Love,  J.  M.  lams,  C. 
McKee. 

The  Keene  Oil  &  Gas  Co.,  Coshoc- 
ton, $50,000.  J.  T.  Spettigue,  M.  Mc- 
Kinley,  E.  B.  Smith,  C.  A.  Smith,  T. 
G.  Wheeler. 

The  Lodi  Light  &  Power  Co.,  Lodi, 
$20,000.  H.  Bennader,  H.  H.  Benna- 
der,  T.  T.  Bennader,  D.  Eaken,  E.  M. 
Eaken. 

The  Antonucci  State  Bank,  Steu- 
benville,  $60,000.  F.  Antonucci,  G. 
Antonucci,  D.  Antonucci,  Dr.  V.  B. 
ViLoretto,  P.  Carapelloti,  J.  Longo, 
John  Longo,  J.  Lanzarotta. 

The  Farmers'  Grain  Co.,  Atlanta, 
$10,000.  F.  J.  Brown,  H.  P.  Jenks,  R. 
S.  Templin,  W.  Campbell,  W.  H. 
Skinner. 

The  Cortland  Steel  Tube  Co.,  Cort- 
land, $200,000.  H.  R.  Haas,  L.  A. 
Hansen,  B.  F.  Spencer,  C.  G.  Phillips, 
D.  D.  Kellopg. 

The  Federal  Provision  Co.,  Cleve- 
land, $25,000.  A.  W.  Oldham,  E.  W. 
Broughton,  B.  A.  Buonpane,  J.  W. 
Kunkel,'  P.  A.  McNamara. 

The  Lande  Film  Distributing  Co., 
Cincinnati,  $25,000.  H.  A.  Lande,  I. 
Libson.  J.  P.  Harris,  E.  J.  Babbitt, 
B.  L.  Heidingfield. 

The  Rudolph  Light  and  Power  Co., 
Rudolph,  $10,000.  W.  J.  Shuler,  F.  T. 
Hillabrand,  J.  H.  Moore.  J.  D.  Mea- 
sell.  H.  Richardson,  F.  Mercer. 

The  Elm  Grove  Mining  Co.,  of 
Ohio,      Cleveland,      $600,000.      J.    A. 


Paisley,  R.  Buka,  J.  M.  Kennedy,  J. 
Arkwright,  P.  W.  Sherman,  T.  Skill- 
corn,  A.  D.  Murray. 

The  Truck  Delivery  Co.,  Norwood, 
$100,000.  H.  C.  Bolsinger,  J.*  Erdman, 

A.  Levy,  R.  Bennett,  J.  Bolsinger. 

The  General  Oil  Service  Co.,  Akron, 
$175,000.  G.  R.  Flora,  E.  E.  Nick- 
son,  R.  E.  Haines,  B.  M.  Nickson,  M. 
K.  Flora. 

The  Cincinnati  Molding  Co.,  Cin- 
cinnati, $10,000.  R.  W.  Brodersen,  G. 
C.  Joehnk,  E.  J.  Brodersen,  E.  J. 
Goetz,  H.  G.  Doedde. 

The  Briquet  Co.,  Dayton,  $20,000. 
J.  E.  Meumaier,  B.  C.  Watson,  F.  P. 
Hills,  R.  0.  Baumann,  C.  M.  Bisch. 

The  Differential  Steel  Car  Co., 
Findlay,  $300,000.  H.  F.  Flowers,  L. 
Eraser,  R.  L.  Durfee,  G.  H.  Beckwith, 
L.  R.  Wickenden. 

The  Harry  H.  Packer  Co.,  Cleve- 
land, $200,000.  A.  Goldman,  N. 
Woods,  R.  E.  Heimberger,  E.  Kopp, 
C.  D.  Reich. 

The  Lawrfence  &  Klemm  Co.,  Day- 
ton, $10,000.  G.  E.  Lawrence,  R.  H. 
Kastner,  B.  M.  Murr,  E.  O.  Klemm, 
L.  Lawrence. 

The  Great  Northern  Fox  Co.,  Day- 
ton, $50,000,  W.  L.  Gile,  L.  H.  Holde- 
man,  V.  L.  Holdeman,  M.  B.  Watson, 
H.  B.  Schofield. 

The  Canton  Aviation  Club  Co., 
Canton,  $10,000.  F.  L.  Nape,  E.  J. 
Mever,  L.  D.  Sherrick,  E.   E.  Fearn, 

B.  Wysong. 

The  Harvey  Commercial  Trucking 
Co.,  Cleveland,  $30,000.  H.  L.  Jol- 
lay.  R.  H.  Harvey,  H.  L.  Parmenter, 
L  M.  Grolle,  L.  Bloomfield. 

The  Cuyahoga  Country  &  Produce 
Co.,  Cleveland,  $3,000.  G.  L.  Hae- 
fele,  Jr.,  M.  E.  Evans,  E.  J.  Nolan,  E. 
I.  Carnes,  E.  Frantz. 

The  Newark  Buick  Co.,  Newark, 
$50,000.    J.  G.  Spillman,  W.  E.  Miller, 

C.  J.  Denoff,  A.  Haines,  J.  M.  Spill- 
man. 

The  Cleveland  Hat  Frame  Co., 
Cleveland,  $10,000.  I.  Skall,  M.  Skall, 
P.  Diamond,  H.  L.  Bodeker,  P.  Samp- 
liner. 

The  GalliDolis  Loose  Leaf  Tobocco 
Co.,  Gallipolis,  $25,000.  E.  J.  Resen- 
er,  A.  P.  Kerr,  J.  C.  Rue,  J.  L.  Has- 
kins.  W.  P.  Beall. 

The  Cincinnati  Knights  of  Colum- 
bus Home  Co.,  Cincinnati,  $50,000.  J. 
F.  Costello,  R.  J.  Wood,  C.  E.  Mc- 
Carren,  J.  A.  McDonald,  A.  T.  Seis- 
ler,  R.  A.  Meehan. 
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The  Brown  Building  &  Construc- 
tion Co.,  Youngstown,  $10Q,000.  C. 
H.  Brown,  E.  J.  Flasck,  J.  A.  Mouch, 
-J.  M.  Modarelli. 

The  Multigraph  Films  Co.,  Cincin- 
nati, $10,000.  H.  H.  Hatcher.  W.  G. 
Powell,  B.  T.  Tullis,  P.  A.  Nothstine, 
S.  T.  Hunter. 

The  Thomas  Coal  Mining  Co.»  Pom- 
eroy,  $60,000.  J.  P.  Barna,  D.  A. 
Thomas,  H.  A.  Thomas,  G.  V.  Stower, 
M.  B.  North. 

The  Coful  Auto  Parts  Co.,  Cleve- 
land, $20,000.  L.  S.  Fuller,  L. 
Teutsch,  J.  C.  Fuller,  L.  M.  Ball,  J. 
O.  Wilson. 

The  Ohio  Gasoline  Co.,  Cincinnati, 
•  $10,000.  J.  C.  Beck,  J.  F.  McCurdy, 
C.  H.  Hooker,  F.  B.  Shirley.  G.  A. 
Shirley,  C.  E.  Medley. 

The  Conover  Steel  Co.,  Cleveland. 
$10,000.  C.  E.  Conover,  F.  H.  Par- 
dee, I.  E.  Arnold,  R.  O.  Bartholomew, 
B;  C.  Boer. 

The  Excellent  Coal  Co.,  Zanesville, 
$50,000.  0.  J.  Raile,  W.  S.  Bailey, 
J.  B.  Rhodes.  R.  Paul.  E.  R.  Meyer. 

The  Edward  C.  Becks  Co.,  Cleve- 
land, $10,000.  E.  C.  Becks,  W.  I.  Van 
Unon.  H.  A.  Smith,  M.  H.  Sanders, 
H.  R.  Reitz. 

The  Frantkfort  Electric  Co..  Tole- 
do, $50,000.    A.  Jordan.  G.  E.  Jordan, 

C.  Greenberg,  B.  Jordan,  Sarah  Jor- 
dan. 

The  Nozama  Rubber  Sales  Co..  Ak- 
ron,  $10,000.     W.    Bacon,   C.    Moore, 

B.  M.   Skelton,  L.  A.  Floyd.  W.    C. 
Quayle. 

The  A.  B.  C.  Towel  Supply  Co.,  Ak- 
ron. $50,000.  F.  W.  Kroeger,  C.  E. 
Kroeger.  P.  J.  Kroeger.  M.  Kroeger. 
E.  T.  Kroeger. 

The  Jones-Branson  Hardware  Co., 
Lima,  $150,000.     W.   G.   Branson.   G. 

D.  McKay,  W.  A.  Kincade.  N.  F.  Hall. 
A.  W.  BoUineer. 

The  Echo  Realty  Co..  Warren,  $50.- 
000.  Helen  Shoenberger,  Ruth  Whit- 
ney. Emma  Kistler.  Elizabeth  Bald- 
win, H.  H.  Hoppe. 

The  Henry- Wells  Co..  Akron.  $250,- 
000.  P.  J.  Berry,  C.  G.  Wise.  R.  I. 
Moore,  A.  Wells,  P.  Janson. 

The  John  S.  Brannin  Hotel  Co.. 
Columbus.  $125,000.  J.  C.  Brannin. 
J.  R.  Paste,  Henry  Knight,  H.  A.  Ma- 
son. H.  Gumble. 

The  Kenton  Democrat  Publishing 
Co..  Kenton.  $40,000.  C.  E.  Flanagan. 

C.  Flanaean.  H.  G.  Flanaean,  I.  Du- 
gan,  C.  W.  Smith,  W.  J.  Glenn. 


The  Commercial  Electric  Manufac- 
turing Co.,  Cleveland,  $250,000.  W. 
W.  Hale,  N.  G.  Gray,  R.  W.  Anderson, 
E.  E.  Costley,  H.  F.  Zipkin. 

Increases 

The  Master  Electric  Co.,  Dayton, 
$50,000  to  $100,000. 

The  McNeil  Boiler  Co.,  Akron, 
$100,000  to  $500,000. 

The  Marietta  Mantel  Co.,  Marietta, 
$200,000  to  $300,000. 

The  Toledo  Towel  Supply  Co.,  To- 
ledo. $2,000  to  $50,000. 

The  Copco  Associates  Co..  Colum- 
bus. $30,000  to  $50,000. 

The  Nelsonville  Coal  Co.,  Toledo, 
$25,000  to  $100,000. 

The  Merchants  Loan  and  Storage 
Co..  Cleveland,  $50,000  to  $100,000. 

The  Waterville  Farmers'  Elevator 
Co.,  Waterville,  $20,000  to  $50,000. 

The  Commercial  Rubber  Co.,  Cleve- 
land, $200,000  to  $800,000. 

The  Ohio  PMnance  Co.,  Columbus, 
$225,000  to  $460,000. 

The  Progress  Sign  Co..  Cincinnati, 
$25,000  to  $50,000. 

The  Michehe  Laboratories  Co., 
Fostoria.  $20,000  to  $100,000. 

The  Birutes  Co..  Cleveland,  $10,000 
to  $40,000. 

The  St.  Clair  Manufacturing  Co., 
Dayton.  $14,000  to  $150,000. 

The  Tool  &  Auto  Products  Co., 
Cleveland,  $75,000  to  $250,000. 

Th^  Gas  Products  Co., ,  Columbus, 
$250,000  to  $750,000. 

The  Superior  Screw  &  Bolt  Mftr. 
Co..  East  Cleveland.  $500,000  to  $750,- 
000. 

The  Paragon  Electrical  Manufac- 
turing Co..  Akron.  $10,000  to  $25,000. 

The  H.  C.  Wason  Lumber  Co..  To- 
ledo. $25,000  to  $40,000. 

The  National  Paper  Box  Co.,  Tole- 
do. $125,000  to  $200,000. 

The  Quaker  Coal  Co..  Akron,  $5,- 
000  to  $30,000. 

The  Twentieth  Century  Oil  A  Gas 
Co..  Arcadia,  $1,000  to  $100,000. 

The  Midwest  Casting  Co.,  Middle- 
town.  $50,000  to  $200,000. 

The  Breitenbach  Linotirping  Co., 
Cincinnati.   $20,000  to  $150,000. 

The  Huron-Sixth  Realty  Co.,  Cleve- 
land, $10,000  to  $100,000. 

The  Matthew  Addy  Co.,  Cincinnati, 
$550,000  to  $1,000,000. 

Decrease 

The  Ohio  Blower  Co.,  Cleveland, 
$1,000,000  to  $1,000. 
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Where  a  Case  for  an  Election  Arises,  and  the  Widow  of  a  Decedent 
Elects  to  Take  Under  the  Will  Instead  of  Under  the  Law,  No  De- 
ducticm  is  to  Be  Made  From  the  Funds  of  the  Estate  When  She 
Does  T^e  Under  the  Will  on  Account  of  the  Dower  Interest  of 
Which  She  Has  Thus  Barred  Herself. 


No.  1470— (Opinion  Dated  July  29,  1920.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio : 

Gentlemen — Acknowledgment  is  made  of  the  Commission's  re- 
quest for  the  opinion  of  this  department,  as  follows : 

"In  the  administration  of  the  inheritance  tax  law  this 
commission  has  suggested  to  probate  judges  throughout  the 
state  that  they  should  follow  what  seems  to  be  the  weight  of 
authority  and  exempt  dower  estates  from  inheritance  tax. 

The  question  now  arises  in  a  case  where  under  a  will  a 
widow  takes  the  fee  in  the  realty,  shall  any  allowance  or  de- 
duction therefrom  be  made  on  account  of  her  dower  in  the 
same  land,  or  shall  inheritance  tax  be  assessed  on  the  full 
value  of  the  land  without  regard  to  dower?" 

The  rule  in  New  York,  from  the  statutes  of  which  state  our 
own  inheritance  tax  law  of  1919  is  very  largely  copied,  is  to  the 
effect  that  where  a  testamentary  provision  for  the  widow  is  made 
in  lieu  of  dower,  the  whole  succession  thus  accruing  is  taxable  with- 
out any  deduction  for  dower. 

Matter  of  Gordon,  172  N.  Y.,  25 ; 
Matter  of  Riemann,  87  N.  Y.  Supp.,  731 ; 
Matter  of  Barbey,  114  N.  Y.  Supp.,  725. 

This  rule  seems  to  be  followed  in  other  states. 

State  V.  Simms  (Utah) ,  173  Pac,  964 ; 
State  V.  Lane  (Ark.),  203  S.  W.,  17. 

It  is  apparently  repudiated  in  Nebraska,  where  on  a  rehearing 
and  by  a  divided  court  the  opposite  result  seems  to  have  been 
reached. 

« 

Re  Sanford,  90  Neb.,  410,  as  reported  with  rehearing 
in  45  L.  R.  A.  n.  s.,  228,  236. 

It  is,  of  course,  clear  that  the  common  law  or  statutory  vested 
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right  of  dower  is  not  a  transfer  or  succession  by  will  or  intestate 
law,  and  hence  is  not  itself  taxable,  although  there  are,  as  you  inti- 
mate, some  decisions  to  the  contrary.  It  is  probably  true  also  that 
such  estate  being  vested  the  widow  can  not  be  deprived  of  it  except 
by  electing  to  take  a  testamentary  provision  that  is  wholly  incon- 
sistent with  such  dower.  That  is  to  say,  in  the  absence  of  statute 
it  would  be  presumptively  true  that  the  widow  would  be  entitled  to 
her  dower  and  to  whatever  provision  might  be  made  for  her  by  will ; 
so  that  unless  there  were  some  necessary  inconsistency  between  the 
two  the  provision  by  will  would  be  deemed  to  be  simply  cumulative 
of  the  provision  made  for  her  by  law ;  and  where  that  result  were 
reached  the  value  of  her  dower  interest  should  be  deducted  from 
the  total  value  of  the  property  passing  to  her  in  appraising  her 
succession  for  inheritance  tax  purposes. 

In  Ohio,  however,  the  presumption  is  exactly  reversed  by  force 
of  Sections  10566,  et  seq.,  of  the  General  Code.  The  following  per- 
tinent provisions  of  these  sections  may  be  quoted : 

"Sec.  10566.  If  provision  be  made  for  a  widow  or  wid- 
ower in  the  will  of  the  deceased  consort,  ♦  ♦  ♦  the  probate 
court  ♦  ♦  ♦  shall  issue  a  citation  to  such  widow  or  widower 
*  *  •  to  elect  whether  to  take  such  provision  or  to  be  en- 
dowed ♦  ♦  ♦." 

"Sec.  10569.  No  widow  or  widower  shall  be  entitled  both 
to  dower  and  the  provisions  of  the  will  in  her  or  his  favor, 
unless  it  plainly  shows  that  such  provision  was  intended  to  be 
in  addition  to  dower  and  a  distributive  share  of  the  es^te." 

"Sec.  10572.  If  the  widow  or  widower  elects  to  take  un- 
der the  will,  she  or  he  shall  h^  thereby  barred  of  dower  and 
such  share  of  personalty,  and  shall  take  under  the  will  alone, 
unless  as  provided  in  section  ten  thousand  five  hundred  and 
sixty-nine.  ♦  ♦  ♦/' 

So  that  in  Ohio  the  presumption  is  that  a  provision  in  a  will  is 
intended  to  be  in  lieu  of  dower.  Of  course,  in  the  case  which  you 
suppose  it  could  hardly  be  otherwise  with  respect  to  the  lands  de- 
vised to  the  widow  in  fee. 

The  effect  of  the  sections  which  have  been  quoted  is  such  as 
that  unless  it  clearly  appears  that  the  provision  made  in  the  will 
for  the  widow  is  to  be  in  addition  to  dower  and  a  distributive  share 
of  the  personal  estate,  the  widow's  election  to  take  under  the  will 
simply  deprives  her  of  dower.  As  section  10572  puts  it,  she  takes 
under  the  will  alone  and  her  statutory  dower  simply  does  not  pass 
to  her.  Having  elected  to  take  under  the  will,  she  takes  all  as  a 
testamentary  succession  and  subject  to  the  tax. 
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Upon  the  authority  of  the  cases  which  have  been  cited,  there- 
fore, and  i)articularly  in  view  of  the  explicit  provisions  of  the  Ohio 
statutes  with  irespect  to  the  effect  of  an  election  to  take  under  the 
will,  the  Commission  is  advised  that  where  a  case  for  an  election 
arises,  and  the  widow  elects  to  take  under  the  will  instead  of  under 
the  law,  no  deduction  is  to  be  made  from  the  value  of  the  estate 
which  she  thus  takes  under  the  will  on  account  of  the  dower  inter- 
est of  which  she  has  thus  barred  herself. 


Where  a  County  Board  of  Education  Has  Redistricted  the  County 
School  District  Into  New  Supervision  Districts,  Such  Division  is 
Effective  as  of  the  Following  September  1st,  But  There  is  No 
Prohibition  in  the  Law  Against  the  Presidents  of  the  Boards  of 
Eiducation  in  Such  Supervision  District  Electing  the  District  Su- 
perintendent in  the  New  District  Soon  After  Such  New  District 
Has  Been  Created  by  the  County  Board  of  Education.  The  Con- 
templation of  the  Law  is  That  This  Duty  Should  Be  Perfwmed 
by  the  Electing  Body  in  the  New  Supervision  District  and  the 
County  Board  of  Educati(m  Shall  Perform  Such  Duty  Only  Where 
Such  Election  Body  Has  Failed  to  Elect  a  District  Superintendent 
Before  the  First  Day  of  September. — ^Where  a  Person  Has  Been 
Elected  as  a  District  Superintendent  by  the  Electing  Body  Pro- 
vided For  in  Section  4739,  6.  C,  and  Such  Person  is  Thereafter 
Found  Not  Qualified  for  Such  Position  as  Required  by  the  Stat- 
utes (4744-5,  6.  C),  it  is  the  Duty  of  Such  Electing  Body  Prior  to 
the  Beginning  of  the  School  Year  on  September  First  to  Elect  a 
New  District  Superintendent,  Who  is  Qualified,  and  a  Meeting 
for  This  Purpose  Should  Be  Called  in  the  Manner  Provided  for  in 
Section  4742,  6.  C— Where  the  President  of  the  Board  of  Edu- 
cation in  a  Village  or  Rural  District  Having  the  Largest  Number 
of  Teachers  in  a  Supervision  District,  Refuses  to  Issue  a  CaU  for 
the  Meeting  of  the  Presidents  of  the  Boards  of  Educaticm  in  Such 
Supervision  District  as  Provided  for  in  Section  4742,  6.  C^  Then 
a  Majority  of  the  Personnel  in  Such  Electing  Body  in  Such  Dis- 
trict Can  Call  Themselves  Together  for  the  I^irpose  of  Perform- 
ing the  Duties  Placed  Upon  Them  by  the  Statutes. 


No.  1466~(Opinion  Dated  July  29, 1920.) 

Hon.  Carroll  A.  Stubbs,  Prosecuting  Attorney,  Celina,  Ohio: 

Dear  Sir — ^Acknowledgment  is  made  of  the  receipt  of  your  let- 
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ter  of  July  12th,  requesting  the  opinion  of  this  department  upon  the 

following  ; 

"The  county  board  of  education  of  Mercer  county  re- 
cently redistricted  the  county,  making  three  school  districts 
instead  of  four  as  formerly,  action  being  under  Section  4738- 
1,  107  O.  L.,  622. 

1.  The  question  now  arises  as  to  whether  or  not  these 
boards  of  education  of  the  new  districts  are  governed  by  sec- 
tion 4742  in  the  electing  of  district  superintendents  for  these 
new  districts,  being  a  question  of  electing  a  successor. 

2.  Further,  Section  4788-1  sets  forth  that  the  newly-cre- 
ated districts  are  effective  as  of  September  1st  following  their 
creation.  Have  these  new  districts  power  to  elect  a  super- 
intendent before  that  date  as  provided  by  Section  4742,  or  in 
any  other  manner.  If  not  power  to  elect  before  that  time 
may  the  county  board  elect  a  district  superintendent  for  such 
district  as  provided  in  Section  4741  before  the  new  district 
has  an  opportunity  to  act. 

In  one  of  the  Mercer  county  districts  thus  newly  created 
a  district  superintendent  was  elected  a  month  ago  and  was 
later  found  to  be  unqualified  for  the  position.  May  this  board 
now  act  under  Section  4742  and  call  another  meeting  or  have 
they  no  power  to  a6t  until  September  1st?  The  president  of 
the  district  having  the  most  teachers  refuses  to  call  another 
meeting,  claiming  he  has  already  called  the  only  meeting  re- 
quired by  law.  The  county  board  seems  to  want  to  have  the 
district  to  elect  their  own  superintendent  if  there  is  any  provi- 
sion by  law  whereby  it  may  be  properly  done." 

It  is  noted  you  refer  to  Section  4738-1, 107  O.  L.,  622.  An  ex- 
amination of  the  act  appearing  on  page  622,  107  0.  L.,  shows  that 
Section  4788,  G.  C,  was  supplemented  in  that  act  by  the  enactment 
of  Section  4738-1,  but  such  supplementary  section  on  examination  is 
found  to  be  exactly  the  same  language  as  that  occurring  in  Section 
4788,  G.  C.  itself.  Therefore,  since  the  supplemental  section  is  ex- 
actly the  same  language  as  the  main  Section  (4738)  itself,  reference 
will  be  made  herein  to  Section  4738,  as  regards  prior  holdings  of  this 
department,  the  language  of  both  sections  enacted  being  identical. 

Section  4738  (106  0.  L.,  396),  reads  in  part  as  follows: 

"The  county  board  of  education  shall  divide  the  county 
school  district,  any  year,  to  take  effect  the  first  day  of  the  fol- 
lowing September,  into  supervision  districts,  each  to  contain 
one  or  more  village  or  rural  school  districts  *  *  *." 

The  important  part  as  regards  the  question  at  hand,  appearing 
in  Section  4738,  is  that  the  county  board  of  education  can  divide  the 
county  school  district  in  any  year,  but  that  such  division  when  once 
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made  shall  not  take  effect  until  the  first  day  of  the  following  Sep- 
tember. In  providing  for  the  election  of  a  district  superintendent 
to  supervise  the  school  territory  provided  for  in  Section  4738,  the 
intent  of  the  General  Assembly  as  to  who  should  select  this  district 
superintendent  is  set  out  in  Section  4739,  G.  C,  which  reads  as  fol- 
lows: 

Sec.  4739.  "Each  supervision  district  shall  be  under  the 
direction  of  a  district  superintendent.  Such  district  superin- 
tendent shall  be  elected  by  the  presidents  of  the  village  and 
rural  boards  of  education  within  such  district,  except  that 
'  where  such  supervision  district  contains  three  or  less  rural  or 
village  school  districts  the  boards  of  education  of  such  school 
district  in  joint  session  shall  elect  such  superintendent.  The 
district  superintendent  shall  be  employed  upon  the  nomination 
of  the  county  superintendent,  but  the  board  electing  such  dis- 
trict superintendent  may  by  a  majority  vote  elect  a  district 
superintendent  not  so  nominated. 

Sec.  4741.  "The  first  election  of  any  district  superintend- 
ent shall  be  for  a  term  not  longer  than  one  year,  thereafter 
he  may  be  re-elected  in  the  same  district  for  a  period  not  to 
exceed  three  years.  Whenever  for  any  cause  in  any  district  a 
superintendent  has  not  been  appointed  by  September  first,  the 
county  board  of  education  shall  appoint  such  superintendent 
for  a  term  of  one  year." 

Sec.  4742.  "Not  less  than  sixty  days  before  the  expira- 
tion of  the  term  of  any  district  superintendent,  the  presidents 
of  the  boards  of  education  within  such  supervision  district,  or 
in  supervision  districts  which  contain  three  or  less  village 
or  rural  districts,  the  boards  of  education  of  such  district  shall 
meet  and  elect  his  successor.  The  president  of  the  board  in 
the  village  or  rural  district  having  the  largest  number  of 
teachers  shall  issue  the  call  giving  at  least  ten  days'  notice  of 
the  time  and  place  of  meeting.  He  shall  also  act  as  chairman 
and  certify  the  results  of  such  meeting  to  the  county  board 
of  education." 

Your  question  is  whether  Section  4742,  supra,  governs  in  the 
case  of  a  new  district  in  the  election  of  its  district  superintendent, 
having  in  mind  that  Section  4738,  supra,  says  that  "the  county 
board  of  education  shall  divide  the  county  school  district  ♦  *  ♦  to 
take  effect  the  first  day  of  the  following  September,  in  supervision 
districts  ♦  *  ♦/'  It  may  be  said  that  a  strict  construction  of  these 
three  sections  might  show  that  if  the  action  of  the  county  board 
of  education  in  dividing  the  county  school  district  was  "to  take 
effect  the  first  day  of  the  following  September,"  then  such  district 
newly  created  would  not  be  in  existence  at  all  for  any  purpose,  prior 
to  such  first  day  of  the  following  September.    This  construction 
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would  mean,  then,  that  even  though  the  county  board  of  education 
had  divided  the  county  school  district  as  early  as  January  in  any 
year,  the  choice  of  a  superintendent  for  that  district  might  have  to 
wait  until  the  first  day  of  the  following  September  if  it  was  intended 
that  the  presidents  of  the  boards  of  education,  located  in  such  su- 
pervision district,  should  elect  the  district  superintendent  for  that 
district.  As  heretofore  pointed  out,  it  seems  apparent  in  several 
sections  that  the  whole  plan  was  that  there  should  be  a  measure  of 
local  self  government  in  the  local  supervision  district  in  providing 
that  the  district  superintendent  should  be  elected  by  the  presi- 
dents of  the  village  and  rural  boards  of  education  within  such  dis- 
trict, except  that  where  such  supervision  district  contains  three 
or  less  rural  or  village  school  districts  then  all  of  the  members  of 
the  boards  of  education,  located  in  such  school  districts  comprising 
the  supervision  district,  shall  meet  in  joint  session  and  elect  the 
district  superintendent.  (4739).  This,' then,  seems  to  have  been 
the  intent  of  the  general  assembly,  that  even  though  Section  4738 
says  that  the  division  shall  take  effect  the  first  day  of  the  following 
September,  it  possibly  did  not  mean  that  all  arrangements  for  the 
schools  in  that  supervision  district,  starting  with  the  first  day  of 
September,  should  be  put  off  until  that  date.  If  it  were  put  off  until 
that  time,  it  would  be  contrary  to  good  school  administration  in 
having  the  organization  of  the  district  ready,  because  it  must  be 
admitted  that  if  the  district  went  into  effect  on  September  1st  and 
the  district  presidents  received  their  power  from  that  date,  then 
they  would  have  to  elect  a  district  superintendent  immediately  in 
order  to  have  such  official  ready  with  the  opening  of  the  schools, 
which  might  start  in  the  very  first  week  of  September,  that  is, 
within  a  few  days.  That  view  certainly  was  not  the  intent  of  the 
General  Assembly  when  it  enacted  the  sections  which  you  cite.  The 
idea  seems  to  have  been  that  the  county  board  of  education,  as  men- 
tioned in  Section  4741,  G.  C,  should  act  only  when  the  proper  per- 
sons in  the  district  itself  had  failed  for  some  reason  or  other  prior 
to  September  1st. 

"Whenever  for  any  cause  a  district  superintendent  has 
not  been  appointed  by  September  1st  in  the  manner  provided 
in  Section  4739,  G.  C,  *  *  *  the  county  board  of  education,  act- 
ing under  authority  of  Section  4741,  G.  €.,***  shall  appoint 
such  superintendent  for  a  term  of  one  year."  (Opinion  913, 
Vol.  2,  page  1956,  Opinions  of  the  Attorney  General,  1915.) 

"*  *  *  it  will  readily  appear  that  the  election  of  district 
superintendents  devolves  primarily  upon  the  presidents  of  the 
boards  of  education  of  the  several  village  and  rural  school  dis- 
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tricts  constituting  the  supervision  district,  *  *  *. 

District  superintendents  are  therefore  not  subject  in  the 
first  instance  to  election,  appointment  or  employment  by  the 
county  board  of  education.  It  is  only  when  by  reason  of  the 
failure  of  the  presidents  of  the  boards,  or  the  boards  of  educa- 
tion fail  or  refuse  for  any  cause  to  elect  or  appoint  a  district 
superintendent  for  any  supervision  district,  that  the  county 
board  of  education  is  authorized,  ex  officio,  to  exercise  that 
function.  When  so  acting,  the  county  board  of  education  is 
rather  acting  instead  of  the  otherwise  constituted  authority, 
and  when  a  district  superintendent  is  so  elected  and  his  com- 
I)ensation  determined,  ♦  ♦  ♦  the  county  board  of  education  then 
loses  all  authority  or  jurisdiction  in  the  matter.  *  *  ♦."  (Opin- 
ion 1747,  Vol,  2,  page  1128,  Opinions  of  the  Attorney  General, 
1916.) 

"Section  4742,  G.  C,  supra,  clearly  requires  that  all  dis- 
trict superintendents  shall  be  elected  prior  to  sixty  days  be- 
fore September  1  each  year,  so  that  it  is  contemplated  that  on 
August  1  of  each  year  the  number  and  compensation  of  dis- 
trict superintendents  will  have  been  finally  determined.  ♦  ♦  ♦ 
All  elections  of  district  superintendents  should  be  made  before 
July  2  of  each  year,  and  it  is  upon  the  election  so  made  that 
the  certification  on  or  before  August  1,  required  by  Section 
4744-2,  G.  C,  supra,  is  required  to  be  made.'*  (Opinion  4069, 
Vol  2,  page  1858,  Opinions  of  the  Attorney  General,  1916.) 

"Money  paid  to  a  district  superintendent  for  services  ren- 
dered prior  to  the  beginning  of  school  for  which  he  was  hired, 
is  an  illegal  payment  and  should  be  recovered.'*  (Opinion  No. 
334,  Vol.  1,  p.  891,  Opinions  of  the  Attorney  General,  1917.) 

The  language  of  the  above  syllabus  of  opinion  354  indicates  that 
there  was  no  objection  to,  and  that  it  was  intended  for  the  district 
superintendent  to  be  employed  prior  to  the  beginning  of  the  school 
year,  that  is,  September  1st,  but  even  though  employed  prior  to 
that  time,  he  is  not  entitled  to  any  payments  for  services  rendered 
during  the  period  of  time  of  his  contract  and  the  actual  beginning 
of  his  work  on  September  1st.  The  inference  to  be  drawn  from  the 
opinion  above  quoted  is  that  it  was  proper  for  the  district  presi- 
dents to  choose  a  district  superintendent,  for  in  this  case  in  Hardin 
county  the  county  board  of  education  divided  the  county  into  super- 
vision districts  on  June  19,  1915,  thus  creating  new  supervision 
districts.  Thereafter,  between  silid  June  19,  1915,  and  August  1, 
1915,  the  presidents  of  the  boards  of  education  met  and  elected  dis- 
trict superintendents  in  each  of  the  four  supervision  districts  newly 
created.  More  than  likely  had  this  been  error  in  the  opinion  of  the 
Attorney  General,  at  that  time,  it  would  have  been  pointed  out  that 
such  elections  were  illegal  on  the  ground  that  the  provision  was 


456  Department  Reports 

effective  as  of  September  1st.  On  the  contrary,  the  action  of  the 
presidents  of  the  boards  of  education  in  the  districts  interested  ap- 
pears to  have  been  approved  by  the  Attorney  General  as  being 
entirely  regular. 

In  Opinion  No.  1252,  appearing  at  page  769,  Vol.  1,  Opinions  of 
the  Attorney  General,  1918,  the  following  language  occurs : 

"*  *  *  the  new  supervision  district,  as  formed  by  the 
county  board  of  education  must  employ  a  district  super- 
intendent for  such  new  supervision  district  *  *  *,  and  the  next 
question  to  be  determined  is  whether  or  not  such  new  supervi- 
sion district  may  hire  a  sui)erintendent  for  more  than  one  year 
*  *  *.  Whenever  a  supervision  district  is  changed  either  by 
adding  to  such  district  or  by  taking  from  such  district  any 
territory  of  the  county  school  district,  then  the  supervision  dis- 
trict is  a  new  district,  that  is,  it  is  a  different  district  from 
what  it  was  before  such  re-districting  was  had.  ♦  *  ♦  each  su- 
pervision district  when  so  formed  ^hall  elect  a  district  superin- 
tendent *  *  *.  When,  then,  a  new  supervision  district  is  formed 
by  adding  to  an  old  supervision  district  another  district,  the 
electing  body  is  a  new  electing  body  and  it  will  be  the  first 
election  for  such  new  electing  body.  That  some  of  the  electing 
body  had  participated  in  a  previous  election  of  a  district  super- 
intendent cannot,  in  any  manner,  affect  the  status  of  the  body 
as  a  whole." 

"Where  a  district  superintendent  is  not  elected  by  the 
electing  body  of  a  supervision  district  for  any  reason  prior  to 
September  1st  in  any  year,  then  the  county  board  shall  appoint 
a  district  superintendent  for  such  district  for  the  term  of  one 
year." ,   (Opinion  1461,  Vol.  2,  page  1182,  1918.) 

In  arriving  at  the  above  sirllabus  the  Attorney  General  also 

said  in  the  body  of  such  opinion : 

"If  the  schools  *  *  *  contain  not  less  than  thirty  teachers, 
and  if,  when  Lucas  county  school  district  was  redistricted  into 
supervision  districts,  it  was  the  intention  of  the  county  board 
to  create  a  supervision  district  of  said  rural  and  village  dis- 
tricts, then  and  in  that  event  the  boards  of  education  of  said 
districts  could  select  the  district  superintendent,  provided  the 
s§me  was  done  prior  to  the  first  day  of  September.  If,  how- 
ever, for  any  cause  a  district  superintendent  has  not  been  ap- 
pointed by  September  first  by  the  local  boards,  then  under  Sec- 
tion 4741  the  county  board  of  education  must  appoint  such 
superintendent  for  a  term  of  one  year." 

In  Opinion  No.  176,  issued  by  this  department  on  April  9,  1919^ 
and  appearing  at  page  298,  Vol.  1,  Opinions  of  the  Attorney  General, 
1919,  the  following  language  occurs  in  two  branches  of  the  syllabus 
of  such  opinion,  to  wit : 
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"3.  Following  a  redistricting:  of  a  county  school  district, 
the  meeting  of  the  presidents  of  village  and  rural  school  boards 
in  any  supervision  district  for  the  purpose  of  choosing  a  dis- 
trict superintendent  must  be  called  by  the  president  of  the  local 
district  having  the  most  teachers  in  such  supervision  district, 
and  not  less  than  ten  days'  notice  of  such  meeting  shall  be 
given  to  all  presidents  in  such  sui)ervision  district. 

"5.  A  county  school  district  cannot  be  redistricted  into 
supervision  districts  and  district  superintendents  in  such  new 
districts  chosen  on  the  same  day,  and  the  election  of  district 
superintendents  on  the  same  date  as  the  redistricting,  is  ille- 
gal." 

In  Opinion  No.  705,  issued  under  date  of  October  15,  1917,  and 

appearing  at  page  1912,  Vol.  2,  Opinions  of  the  Attorney  General 

for  1917,  the  syllabus  reads : 

"Where  a  vacancy  occurs  in  the  position  of  a  district  su- 
perintendent the  same  is  filled  by  the  electing  power,  that  is, 
by  the  presidents  of  the  boards  of  education,  or  the  members 
thereof,  as  the  case  may  be,  and  is  not  filled  by  the  county 
board  of  education  in  the  first  instance." 

In  the  body  of  such  opinion  this  language  occurs: 

"It  is  the  duty  of  the  county  board  of  education  to  act  in 
the  election  of  a  district  superintendent  only  when  the  act  is 
not  performed  by  those  persons  whose  duty  it  is  to  perform 
same.  In  other  words,  when  a  supervision  district  is  formed, 
the  presidents  of  the  board  of  education  of  such  district  ♦  •  ♦ 
shall  elect  a  district  superintendent.  If  for  any  cause  such  dis- 
trict superintendent  is  not  elected  by  the  first  day  of  Septem- 
ber *  *  *  then  the  county  board  of  education  shall  perform  the 
duty  which  the  presidents  or  members  of  the  various  boards 
should  have  performed." 

"*  *  *  Aside  from  more  supervision  during  the  school  ses- 
sion, it  must  be  held  that  his  (the  district  superintendent)  po- 
sition was  created  for  the  purpose,  in  part,  of  having  the  or- 
ganization ready  for  reopening  after  September  first  ♦  ♦  ♦." 

(Op.  104,  p.  195,  Vol.  I,  Opinions  of  the  Attorney  General, 
1919.) 

"4.  *  *  *  the  electing  body  in  such  supervision  district  shall 
fix  the  compensation  of  the  district  superintendent  as  well  as 
his  term,  which  may  be  for  a  period  not  to  exceed  three  years 
following  his  contract  for  one  year."  (Opinion  542,  p.  941, 
Vol.  1,  1919.) 

From  the  above  holdings  of  this  department  on  several  occa- 
sions, though  the  specific  question  set  out  by  you  has  never  been 
passed  upon  directly  by  this  department  in  an  official  opinion,  it 
would  appear  that  if  the  presidents  of  the  local  boards  of  education 
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in  a  supervision  district  should  elect  a  superintendent  of  such  dis- 
trict prior  to  September  1st,  such  election  would  be  legal,  as  they 
are  the  personnel  which  is  contemplated  by  the  law  to  do  the  elect- 
ing of  district  superintendents ;  if  they  have  not  performed  this  duty 
by  September  1st,  then  the  county  board  of  education  must  appoint 
a  district  superintendent  for  a  term  of  one  year. 

In  the  closing  paragraph  of  your  letter  you  indicate  that  in 
one  of  these  supervision  districts  of  your  county  a  district  superin- 
tendent was  elected  by  the  presidents  of  the  boards  of  education 
in  that  supervision  district,  but  that  later  the  district  superintend- 
ent elected  was  found  to  be  unqualified  for  the  position.  The  stat- 
utes set  out  what  are  the  qualifications  for  a  district  superintend- 
ent (4744-6,  G.  C.),  and  a  person  elected  to  such  position  who  could 
not  qualify  under  the  law  as  to  its  requirements  for  such  position, 
would  therefore  be  illegally  elected,  that  is,  the  presidents  of  the 
boards  of  education  in  the  district  had  committed  an  error,  possi- 
bly later  discovered,  and  now  desire  to  correct  the  matter.  You  in- 
dicate further  that  the  county  board  of  education  desires  to  have 
the  district  to  elect  its  own  superintendent,  which  view  is  believed 
to  have  been  the  one  in  the  mind  of  the  general  assembly  when 
the  present  school  code  was  enacted.  It  is  true  that  this  gathering 
of  the  presidents  of  the  boards  of  education  in  a  supervision  dis- 
trict is  not  a  board  of  education,  in  fact  it  has  no  particular  name 
in  the  statutes,  but  it  is  at  least  an  electing  body  for  that  particular 
occasion  and  for  the  performance  of  those  duties  set  out  in  the 
law,  and  it  is  a  well-recognized  rule  that  where  a  board  or  body 
finds  it  has  committed  error  and  desires  to  correct  its  records,  it 
has  the  full  power  so  to  do  by  a  majority  vote  of  all  of  those  who 
a  place  in  such  body  and  if  all  have  been  properly  notified  of  any 
and  all  meetings. 

In  your  closing  paragraph  you  also  say: 

''The  president  of  the  district  having  the  most  teachers 
refuse  to  call  another  meeting," 

Such  officer  being  the  person  who  is  to  call  together  these  presi- 
dents of  the  various  boards  of  education  in  the  district  for  the  pur- 
pose of  choosing  a  district  superintendent,  should  such  official  re- 
fuse to  call  this  meeting  or  a  subsequent  one  to  correct  the  records, 
such  presidents  of  the  local  boards  would  thus  have  no  opportunity 
prior  to  September  1st  to  carry  out  the  intent  of  the  general  as- 
sembly that  the  selection  of  a  district  superintendent  should  be 
made  in  the  first  instance  by  the  presidents  of  such  local  supervi- 
sion district.    Some  opportunity  or  some  method  should  exist  for 
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bringing  them  together  for  this  purpose,  where  the  president  of 

the  board  in  the  village  or  rural  district  having  the  largest  number 

of  teachers  has  failed  to  issue  such  call. 

Should  such  local  board  of  education  president  fail  to  call  this 

meeting,  the  presidents  of  the  boards  of  education  in  the  district 

could  call  themselves  together  for  necessary  purposes  as  decided 

in  Opinion  515,  issued  July  25,  1919,  and  appearing  at  page  877, . 

Vol.  I,  Opinions  of  the  Attorney  General   for    1919,  the  second 

branch  of  the  syllabus  of  such  opinion  reading  as  follows : 

"Where  the  county  superintendent  of  schools  has  neg- 
lected and  refused  to  call  a  meeting  of  the  presidents  of  the 
village  and  rural  boards  of  education  after  January,  for  the 
purpose  of  electing  the  successor  of  a  county  board  member 
whose  term  has  expired,  such  district  presidents  can  issue  th^ 
own  call  for  a  meeting,  giving  reasonable  notice  to  all  district 
presidents  in  the  county  school  district,  and  a  person  receiving 
a  majority  vote  of  all  the  village  and  rural  districts  of  the 
county  school  district,  for  the  office  of  member  of  the  county 
board  of  education,  is  a  legally  elected  member  of  such  county 
board  of  education/' 

In  arriving  at  such  conclusion  the  following  language  also  ap* 
pears  in  the  body  of  said  opinion : 

"  ♦  *  *  The  group  of  presidents  is  a  continuing  body  that 
can  be  called  into  action  on  short  notice,  and  the  presidents 
come  direct  from  the  districts,  that  is,  the  people  themselves/' 

«  ♦  ♦  ♦  Every  opportunity  should  be  given  to  these  district 
presidents  to  elect  the  members  of  the  county  board  rather 
than  to  retard  them,  for  they  come  direct  from  the  people,  far 
more  so  than  a  county  board  *  ♦  ♦/' 

In  the  above  opinion  it  appears  that  the  presidents  in  the  su- 
pervision district  can  issue  their  own  call  for  a  meeting  for  the 
purpose  of  electing  a  member  of  the  county  board  of  education,  and 
it  would  be  only  right  and  proper  that  in  a  supervision  district 
where  the  president  of  the  district  having  the  most  teachers  had 
failed  to  call  such  meeting,  such  presidents  could  issue  a  similar 
caU  for  a  meeting  to  choose  a  district  superintendent  prior  to  Sep- 
tember 1st  in  order  that  the  intent  of  the  general  assembly  should 
be  carried  out,  that  is,  that  the  local  community  should  in  the  first 
instance  have  the  selection  of  the  district  superintendent  rather 
than  that  the  matter  should  go  after  September  1st  to  the  action 
of  the  county  board  of  education. 

It  is  therefore  the  opinion  of  the  Attorney  General  that : 

(1)  Where  a  county  board  of  education  has  redistricted  the 
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county  school  district  into  new  supervision  districts,  such  division 
is  effective  as  of  the  following  September  1st,  but  there,  is  no  pro- 
hibition in  the  law  against  the  presidents  of  the  boards  of  educa- 
tion in  such  supervision  district  electing  the  district  superintendent 
in  the  new  district  soon  after  such  new  district  has  been  created  by 
the  county  board  of  education.  The  contemplation  of  the  law  is 
that  this  duty  should  be  performed  by  the  electing  body  in  the 
new  supervision  district  and  the  county  board  of  education  shall 
perform  such  duty  only  where  such  electing  body  has  failed  to 
elect  a  district  superintendent  before  the  first  day  of  September. 

(2)  Where  a  person  has  been  elected  as  a  district  superintend- 
ent by  the  electing  body  provided  for  in  Section  4739,  G.  C,  and 
such  person  is  thereafter  found  not  qualified  for  such  position  as 
required  by  the  statutes  (4744-5,  G.  C.)^  it  is  the  duty  of  such 
electing  body  prior  to  the  beginning  of  the  school  year  on  Septem- 
ber 1st  to  elect  a  new  district  superintendent,  who  is  qualified,  and 
a  meeting  for  this  purpose  should  be  called  in  the  manner  provided 
for  in  Section  4742,  G.  C. 

(3)  Where  the  president  of  the  board  of  education  in  a  village 
or  rural  district  having  the  largest  number  of  teachers  in  a  super- 
vision district,  refuses  to  issue  a  call  for  the  meeting  of  the  presi- 
dents of  the  boards  of  education  in  such  supervision  district  as 
provided  for  in  Section  4742,  G.  C,,  then  a  majority  of  the  person- 
nel in  such  electing  body  in  such  district  can  call  themselves  to- 
gether for  the  purpose  of  performing  the  duties  placed  upon  them 
by  the  statutes. 

To  Find  the  Total  Expenses  of  Conducting  the  Elementary  Schoob 
of  a  District,  the  Following  Sums  Are  to  Be  Subtracted  From 

.  the  Sum  Total  of  All  Expenses  Had  in  Such  District.— 1.  The 
Cost  of  Permanent  Improvements  and  Repairs.  2.  The  Amount 
of  the  State  Common  School  Fund.  3.  The  Amount  of  the  State 
School  Levy  Retained  in  the  County,  Apportioned  to  the  Ele- 
mentary Schools  on  Account  of  Teachers  and  Other  Employes 
and  the  Transportation  of  Pupils.  4.  The  Amount  Apportioned 
Thereto  on  Account  of  Aggregate  Days  of  Attendance. — ^What 
These  Include  Are  Discussed  in  the  Opinion. 


No.  1471— (Opinion  Dated  July  29,  1920.) 

Hon.  Lewis  Stout,  Prosecuting  Attorney,  Wapakoneta,  Ohio: 

Dear  Sir — ^The  receipt  of  your  request  of  recent  date  for  the 
opinion  of  this  department  is  acknowledged,  and  is  as  follows : 
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"In  figuring  the  expenses  of  conducting  the  elementary 
schools  of  a  district,  under  Code  Section  No.  7736,  would  the 
items  of  interest  on  indebtedness,  foreign  tuition,  insurance 
on  buildings,  salaries  of  board  members  and  special  tax  be 
regarded  as  a  part  of  the  expenses  of  conducting  the  schools  ? 

The  contention  is  made  that  the  word  'conducting*  simply 
means  the  cost  of  heating  the  buildings,  janitor  service,  teach- 
ers' salaries  and  supervision/' 

The  law  which  is  concerned  in  your  question  is  found  in  the 
following  sections  of  House  Bill  No.  615  (108  O.  L.)  : 

Sec.  7736.  "Such  tuition  shall  be  paid  from  either  the 
tuition  or  the  contingent  funds  and  the  amount  per  capita 
must  be  ascertained  by  dividing  the  total  expenses  of  conduct- 
ing the  elementary  schools  of  the  district  attended,  exclusive 
of  permanent  improvements  and  repairs,  by  the  total  enroll- 
ment in  the  elementary  schools  of  the  district,  such  amount 
to  be  computed  by  the  month.  In  computing  such  total  ex- 
penses of  conducting  the  elementary  schools  of  such  district, 
the  amount  of  the  state  common  school  fund  and  the  proceeds 
of  the  state  school  levy  retained  in  the  county,  apportioned 
to  such  district  on  account  of  teachers  and  other  persons  em- 
ployed in  such  elementary  schools,  the  amount  of  said  state 
common  school  fund  apportioned  thereto  on  account  of  trans- 
portation of  pupils,  and  the  amount  of  such  funds  apportioned 
thereto  on  account  of  aggregate  days  of  attendance  of  pupils 
shall  be  deducted  from  the  gross  expenses  of  conducting  such 
schools.  An  attendance  any  part  of  a  month  will  create  a 
liability  for  the  whole  month." 

Sec.  7747.  "The  tuition  of  pupils  who  are  eligible  for 
admission  to  high  school  and  who  reside  in  rural  districts,  in 
which  no  high  school  is  maintained,  shall  be  paid  by  the  board 
of  education  of  the  school  district  in  which  they  have  legal 
school  residence,  such  tuition  to  be  computed  by  the  month. 
An  attendance  any  part  of  the'  month  shall  create  a  liability 
for  the  entire  month.  No  more  shall  be  charged  per  capita 
than  the  amount  ascertained  by  dividing  the  total  expenses  of 
conducting  the  high  school  of  the  district  attended,  exclusive 
of  permanent  improvements  and  repair,  by  the  average 
monthly  enrollment  in  the  high  school  of  the  district. 

In  computing  such  total  expenses  of  conducting  such  high 
school,  the  amount  of  the  state  common  school  fund  and  the 
proceeds  of  the  state  school  levy  retained  in  the  county,  ap- 
portioned to  such  district  on  account  of  teachers  and  other 
persons  employed  in  such  high  school,  the  amount  of  said* 
common  school  fund  apportioned  thereto  on  account  of  trans- 
portation of  high  school  pupils  and  the  amount  of  such  funds 
apportioned  thereto  on  account  of  aggregate  days  of  attend- 
ance of  pupils  shall  be  deducted  from  the  gross  expenses  of 
conducting  such  schools.     The  district  superintendent  shall 
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certify  to  the  county  superintendent  each  year  the  names  of 
all  pupils  in  his  supervision  district  who  have  completed  the 
elementary  school  work,  and  are  eligible  for  admission  to  high 
school.  "Die  county  superintendent  shall  thereupon  issue  to 
each  pupil  so  certified  a  certificate  of  promotion  which  shall 
entitle  the  holder  to  admission  to  any  high  school.  Such 
certificates  shall  be  furnished  by  the  superintendent  of  public 
instruction.*' 

It  will  be  observed  that  to  find  the  total  expenses  of  conduct- 
ing the  elementary  schools  of  a  district,  the  following  sums  are  to 
be  subtracted  from  the  sum  total  of  all  expenses  had  in  such  dis- 
trict: 

1.  The  cost  of  permanent  improvements  and  repairs; 

2.  The  amount  of  the  state  common  school  fund ; 

3.  The  amount  of  the  state  school  levy  retained  in  the 
county,  apportioned  to  the  elementary  schools  on  account  of 
teachers  and  other  employes  and  the  transportation  of  pupils ; 

4.  The  amount  apportioned  thereto  on  account  of  aggre- 
gate days  of  attendance. 

The  diif  erence  thus  obtained  will  be  the  total  expenses  of  con- 
ducting the  elementary  schools. 

The  amount  of  this  difference  must  contain  no  item  that  may 
be  properly  charged  in  the  total  of  items  one,  two,  three,  and  four. 
A  special  tax,  however,  raised,  is  to  be  applied  to  the  purpose  for 
which  such  tax  was  levied,  and  only  that,  if  anything,  which  re- 
mains after  the  special  purpose  for  which  the  tax  was  levied  has 
been  fully  paid  may  be  transferred  to  the  contingent  fund  of  the 
board.  So  that  if  such  tax  was  used  to  repair  the  building  or  pur- 
chase anything  belonging  to  the  permanent  equipment  of  the  dis- 
trict, it  should  be  charged  in  item  one  above.  See  Section  7603, 
House  Bill  615  (108  0.  L.).  The  same  may  be  said  of  items  of  in- 
terest if  the  interest  accrues  from  bonds  sold  or  taxes  levied  for 
permanent  improvement  or  repairs.  The  other  items  you  name,  to 
wit,  foreign  tution,  i.  e.,  tuition  paid  for  the  teaching  of  the  pupils 
of  the  elementary  district  at  a  school  other  than  its  own,  insurance, 
and  salaries  of  board  members  are  properly  charged  to  the  business 
of  conducting  a  school. 

To  use  an  ordinary  example  from  the  business  world,  it  is  as 
if  the  buildings,  grounds,  their  equipment  and  repairs,  and  the 
funds  coming  to  the  school  from  the  taxes  levied  by  the  state  are 
regarded  as  the  educational  plant  and  capital  stock  of  the  educa- 
tional activities  of  the  district;  and  the  other  items  mentioned 
above,  together  with  the  salaries  of  employes,  cost  of  heat,  light 
and  supplies,  etc.,  are  the  operating  expenses  and  overhead  charges, 
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with  no  allowance  for  depreciation.  No  allowance  can  be  made  for 
depreciation  since  the  statute  expressly  excludes  permanent  im- 
provement and  repairs.  Salaries  of  board  members^  with  necessary 
contingent  expenses  and  supplies,'  are  part  of  the  overhead  neces- 
sary to  carry  on  the  business  and  are  to  be  included  in  the  cost  of 
the  output  of  this  educational  enterprise. 

The  total  expense  in  conducting  an  elementary  school  of  the 
district,  divided  by  the  total  enrollment  in  the  school,  is  by  law  the 
per  capita  cost  of  running  it  and  is  the  amount  to  be  charged  for  the 
tuition  of  each  pupil,  separated  into  monthly  instaDments.  The  law 
provides  that  attendance  for  part  of  a  month  incurs  liability  for  the 
whole  month. 

The  same  method  is  to  be  followed  in  computing  the  total  ex- 
penses in  conducting  a  high  school  except  that  the  divisor  is  the 
"average  monthly  enrollment."  Section  7747  has  been  quoted  to 
show  the  same  deductions  are  to  be  made  and  to  call  attention  to  the 
different  divisor  to  be  used.  Care  must  be  taken  that  items  charge- 
able to  the  conduct  of  an  elementary  school  are  separated  from 
those  chargeable  to  conducting  high  schools. 

It  is  apparently  the  intent  of  this  new  law  to  establish  pains- 
taking business-like  care  in  running  either  an  elementary  or  a  high 
school  and  in  the  conduct  of  all  the  affairs  of  the  public  schools  to 
the  end  that  an  equitable  and  just  distribution  of  the  cost  of  either 
kind  of  school  shall  be  had.  In  this  way  all  schools  may  be  as  good 
and  as  efficient  as  the  capital  of  each  district  and  the  enterprise  of 
its  school  authorities  can  make  them,  as  a  result  of  such  a  careful, 
efficient  and  business-like  management. 

In  the  construction  of  these  sections  of  the  school  law  the  legis- 
lative intent  and  the  plain  meaning"  of  the  language  used  is  to  be 
observed.    In  Scheu  vs.  State,  83  0.  S.,  146,  the  court  says : 

"In  the  construction  of  a  statute  the  questioir  is,  what  did 
the  legislature  mean  by  what  it  said;  and.  not,  what  did  it 
mean  to  say." 

These  statutes  are  unambiguous  and  clear  in  phrase  and  it  is 
the  intention  to  set  out  herein  what  is  their  meaning.  Such  dis- 
cretion may  be  exercised  in  the  items  that  are  charged  to  what  is 
known  as  cost  of  permanent  improvement  and  repairs  as  circum- 
stances in  each  case  seem  fairly  to  allow.  But  the  items  numbered 
two,  three  and  four  herein,  which  are  to  be  deducted  from  the  total 
expenditures  for  the  school,  allow  of  no  discretion  and  must  be 
copied  from  the  county  auditor's  certificate  of  apportionment  as 
furnished  to  the  treasurer  and  clerk  of  each  school  district. 


SUPREME  COURT 


The  state,  ex  rel.  Andrews  et  al.,  Board  of  Commissioners,  v.  Zan- 
gerle,  Auditor. 

Statutes — Amendment  or  Repeal — ^Pending  Proceedings  Unaffected 
—Section  26,  General  Code— Act  of  February  20,  1920,  (108  0. 
L.,  1188) — Increasing  Interest  Rate  of  Road  Bonds — Effect  on 
Pending  Improvements  and  Assessments^^Troceeding"  and 
"Elxpressly*'  Construed. 


1.  An  order  or  resolution  declaring  for  or  in  favor  of  a  county  road  improve- 
ment, or  fixing  the  assessment  therefor,  is  a  ''proceeding"  within  the  contem- 
plation of  Section  26,  General  Code. 

2.  Section  26,  General  Code,  is  a  rule  of  legislative  interpretation  and  is  to  be 
construed  as  a  part  of  any  amended  act,  unless  such  amendment  otherwise 
expressly  provides. 

3.  The  word  ''expressly,"  as  used  in  the  statute,  carries  its  usual  and  customary 
meaning,  to  wit:  Clear,  definite,  plain,  direct;  as  stated  or  written  in  the 
statute,  and  not  left  to  inference  or  implication. 

No.  16578— (Decided  May  11,  1920.) 

In  mandamus. 

This  is  an  action  in  mandamus  heard  before  this  court  upon 
demurrer  to  the  petition. 

The  petition  sets  forth  the  various  steps  taken  by  the  board 
of  county  commissioners  of  Cuyahoga  county  for  the  improvement 
of  Drake  Road  between  certain  termini  in  said  county,  under  the 
provisions  of  Section  6910  et  seq.,  General  Code.  The  initial  reso- 
lution of  the  county  commissioners,  required  by  Sections  6910  and 
6911,  was  passed  on  the  25th  day  of  January,  1919,  and  the  assess- 
ments were  levied  on  the  12th  day  of  July,  1919 ;  on  the  23d  day  of 
July,  1919,  the  board  authorized  the  issuance  and  sale  of  bonds  in 
the  aggregate  amount  of  $37,849.50,  of  which  $5,677.43  was  to  be 
issued  in  anticipation  of  the  collection  of  assessments,  and  the  bal- 
ance for  the  i)ortion  of  the  estimated  cost  of  the  improvement  to 
be  borne  by  the  county  at  large.  Upon  the  same  date  the  commis- 
sioners certified  the  assessments  to  the  county  auditor  with  a  cer- 
tificate that  the  bonds  would  draw  interest  at  the  rate  of  5%. 

The  road  bonds  were  subsequently  advertised  for  sale  and  no 
bids  received,  5%  bonds  not  being  marketable  at  par  and  accrued 
interest. 

The  present  session  of  the  general  assembly  by  house  bill  No. 
699,  passed  February  4,  1920  (108  0.  L.,  1188),  approved  February 
16,  1920,  and  filed  in  the  office  of  the  secretary  of  state  February 
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17,  1920,  amended  Sections  1223,  relating  to  inter-county  highway 
bonds,  3298-15e,  relating  to  township  road  bonds,  3298-45,  relating 
to  road  district  bonds,  and  6929,  relating  to  county  road  bonds,  by 
increasing  the  rate  of  interest  which  such  bonds  might  bear  from 
5%  to  6%,  no  other  chance  being  made  in  any  of  said  sections. 
The  act  is  entitled  "An  Act  to  amend  Sections  1223,  3298-15e, 
3298-45  and  6929  of  the  General  Code,  relative  to  road  bonds." 

Subsequent  to  February,  1920,  to  wit,  on  the  10th  day  of 
March,  1920,  the  board  of  commissioners  amended  their  resolution 
adopting  and  confirming  the  assessments  by  changing  the  declared 
intention  of  issuing  bonds  at  the  rate  of  5%  to  bonds  bearing  in- 
terest at  the  rate  of  5V^% ;  amended  the  resolution  authorizing  the 
issuance  of  bonds,  whereby  the  same  should  bear  interest  at  the 
rate  of  5^%  instead  of  5%,  and  should  bear  date  the  1st  day  of 
March,  1920,  instead  of  the  date  originally  fixed;  and  ordered  the 
clerk  of  said  board  to  certify  such  changed  rate  of  interest  to  the 
county  auditor. 

The  auditor  of  Cuyahoga  county,  being  the  defendant  John  A. 
Zangerle,  refused  to  receive  said  amended  certificate  or  to  enter 
upon  his  special  duplicate  the  increased  rate  of  interest  upon  said 
assessments,  or  to  certify  the  same  to  the  county  treasurer  for 
collection.    Whereupon,  this  petition  was  filed. 

Messrs.  Squire,  Sanders  &  Dempsey  and  Mr.  R.  F.  Dennison, 
for  relators. 

Mr.  Samuel  Doerfler,  prosecuting  attorney,  and  Mr.  Roland  A. 
Baskin,  assistant  prosecuting  attorney,  for  defendant. 

Mr.  John  G.  Price,  Attorney  General;  Mr.  Hanby  R.  Jones 
and  Mr.  William  J.  Meyer,  amici  curiae. 

Wanamaker,  J.  The  sole  question  in  this  case  is  as  to  whether 
or  not  the  amendments  to  the  various  sections  of  the  statutes  relat- 
ing to  county  road  bonds,  passed  by  the  general  assembly  February, 
1920,  whereby  the  maximum  rate  of  interest  was  changed  from  five 
per  cent  to  six  per  cent,  were  or  were  not  applicable  to  certain  road 
improvements  of  Cuyahoga  county  theretofore  ordered  by  the 
board  of  county  commissioners. 

Is  a  "road  improvement,"  as  used  in  the  statutes,  a  "proceed- 
ing," as  that  term  is  used  in  Section  26,  General  Code ;  and,  if  it  is 
such  a  proceeding,  then  do  the  amended  statutes  under  said  Section 
26  "otherwise  expressly"  provide  in  the  amending  acts  ? 

These  statutes  must  all  be  construed  in  connection  with  the 
legislative  limitation  provided  and  prescribed  by  the  Ohio  Consti- 
tion  in  Article  II,  especially  Section  28  thereof,  which,  so  far  as 
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pertinent  here,  reads :     "The  general  assembly  shall  have  no  power 
to  pass  retroactive  laws/' 

The  Supreme  Court  of  Ohio  in  Miller  et  al.  v.  Hixson,  Treas., 
64  Ohio  St.,  39,  had  before  it  this  identical  provision  of  the  consti- 
tution pertaining  to  retroactive  laws.  The  first  paragraph  of  the 
syllabus  defines  what  is  meant  by  the  word  "retroactive,"  as  fol- 
lows: 

"A  statute  which  imposes  a  new  or  additional  burden,  duty, 
obligation,  or  liability,  as  to  past  transactions,  is  retroactive,  and 
in  conflict  With  that  part  of  Section  28,  article  two  of  the  constitu- 
tion, which  provides  that,  ^the  general  assembly  shall  have  no 
power  to  pass  retroactive  laws/  ** 

The  question  before  the  court  in  the  Miller  case  related  to  an 
extension  of  time  during  which  taxes  might  be  levied  for  road  im- 
provements, as  appears  from  paragraph  2  of  the  syllabus,  which 
reads : 

"The  amendment  of  Section  4812,  Revised  Statutes,  83  O.  L., 
85,  passed  April  17, 1886,  adding  five  years  to  the  period  for  which 
extra  taxes  might  be  levied  under  the  One  Mile  Pike  Law,  is  retro- 
active and  void  as  to  such  pikes  as  had  been  constructed  before 
the  passage  of  that  amendment/' 

The  general  assembly  of  Ohio  in  enacting  Section  26  of  the 
General  Code  evidently  believed  it  wise  to  extend  that  doctrine  as 
a  legislative  policy  to  all  pending  improvements,  unless  it  was  ex- 
pressly otherwise  provided  in  the  statutes  providing  for  such  im- 
provements, and  therefore  enacted  Section  26  as  a  limitation  upon 
all  future  legislation,  so  long  at  least  as  said  section  remained  in 
force. 

This  brings  us  to  the  purpose  and  scope  of  Section  26  as  gath- 
ered from  the  context  of  the  act  and  the  judicial  constructionB,  if 
any,  that  have  been  placed  upon  it  by  our  courts. 

Section  26,  General  Code,  reads: 

"Whenever  a  statute  is  repealed  or  amended,  such  repeal  or 
amendment  shall  in  no  manner  affect  pending  actions,  prosecutions, 
or  proceedings,  civil  or  criminal,  and  when  the  repeal  or  amend- 
ment rdates  to  the  remedy,  it  shall  not  affect  pending  actions, 
prosecutions,  or  proceedings,  unless  so  expressed,  nor  shidl  any  re- 
peal or  amendment  affect  causes  of  such  action,  prosecution,  or 
proceeding,  existing  at  the  time  of  such  amendment  or  repeal,  un- 
less otherwise  expressly  provided  in  the  amended  or  repealing  act.'' 

This  section  in  substance  and  effect  has  been  in  effect  for  more 
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than  half  a  century,  and  has  been  before  this  court  for  interpreta- 
tion in  several  cases. 

It  is  urged  on  behalf  of  the  relator  that  this  question  has  been 
decided  in  Commissioners  of  Union  County  v.  Greene,  40  Ohio  St., 
318;  that  it  was  there  held  that  a  county  road  improvement  was 
not  a  proceeding  within  the  meaning  of  that  section,  and  that  this 
case  has  never  been  expressly  overruled,  and  therefore  must  be 
applied  as  the  law  of  Ohio. 

The  syllabus  of  that  case  as  reported  by  the  Supreme  Court 
reads: 

''Afterwards  and  before  any  contract  was  made  or  assessment 
ordered.  Section  4842  of  said  act  providing  for  the  apportionment 
of  the  expense  upon  the  real  property,  was  amended  by  the  act  of 
April  15,  1880,  which  took  effect  upon  its  passage,  and  by  which 
the  rule  of  apportionment  was  materially  changed. 

''Held:    That  the  amendatory  act  applied  to  the  proceedings, 
and  the  assessment  made  in  conformity  to  its  provisions,  is  right." 
No  authority  whatsoever  is  cited  in  support  of  his  doctrine. 

This  case  is  considered  in  the  later  case  of  Cincinnati  et  al.  v. 
Davis  et  al.,  58  Ohio  St.,  225,  the  syllabus  of  which  clearly  holds 
that  the  word  "proceeding"  is  broad  enough  to  include  improve- 
ment of  streets  and  alleys.    The  syllabus  thereof  reads: 

"Where  a  resolution,  declaring  the  necessity  of  an  improve- 
ment of  an  alley,  is  made  by  the  proper  board  of  a  city,  at  the  time 
the  resolution  is  adopted,  the  subsequent  amendment  of  the  law, 
whereby  the  making  of  such  improvements  as  to  alleys  of  a  certain 
width,  is  conferred  on  another  board,  does  not  work  a  discontin- 
uance of  the  pending  proceeding,  though  it  be  of  such  an  alley; 
and  the  improvement  should  be  prosecuted  to  completion  by  the 
board  that  adopted  the  resolution,  unless  otherwise  expressly 
provided  in  the  amendment.  Cincinnati  v.  Seasongood,  46  Ohio 
St.,  296,  distinguished." 

This  case  is  of  the  same  general  nature  as  the  case  at  bar,  in 
that  it  relates  to  the  improvement  of  streets  and  alleys.  Judge 
Minshall  in  the  opinion,  at  page  234,  discusses  that  section  as  fol- 
lows : 

"This  section  as  first  adopted  did  not  contain  the  second 
clause  as  to  repeals  or  amendments  affecting  the  remedy;  but  as 
there  was  a  disposition  to  hold  that  it  did  not  apply  to  such 
changes  in  the  law,  this  clause  was  inserted,  so  that,  a  repeal  or 
amendment  affecting  the  remedy  should  not  apply  to  pending  pro- 
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ceedings,  'unless  so  expressed';  so  that  the  amendment  of  March 
30,  1893,  does  not  apply  to  this  case,  if  it  is  within  the  provisions 
of  the  above  section,  whether  it  relates  to  the  remedy  or  not,  for 
the  amendment  contains  no  express  provision  to  that  effect.  There 
seems  to  be  the  same  reason  for  applying  the  provisions  of  this 
section  to  a  pending  proceeding  for  the  improvement  of  a  road  or 
street  that  there  is  for  its  application  to  a  pending  proceeding  in 
the  nature  of  a  suit,  where  the  change  in  tiie  law  simply  applies 
to  lihe  mode  of  procedure.  In  either  case  it  must  be  assumed  that 
the  proceeding  was  commenced  with  reference  to  the  provisions  of 
the  existing  law;  and  it  is  neither  wise  nor  just,  as  a  general  rule, 
to  disappoint  the  parties  in  this  regard  by  a  change  of  the  law, 
and,  as  must  frequently  happen,  after  a  considerable  amount  of 
costs  and  expenses  have  been  incurred." 

Judge  Minshall  continues : 

"The  section  announces  the  permanent  policy  of  the  legisla- 
ture as  to  the  operation  of  its  statutes;  and,  where  there  are,  in 
its  opinion,  sufficient  reasons  for  a  departure  from  this  policy  in 
a  particular  instance,  it  has  declared  that  the  departure  shall  be 
expressed  in  the  amendatory  statute.  In  so  far  as  Commissioners 
V.  Green,  40  Ohio  St.,  318,  conflicts  with  this  view  it  is  not  ap- 
proved." 

Surely  this  disapproval  of  Commissioners  v.  Green,  taken  in 
conjunction  with  the  syllabus  of  this  case,  heretofore  quoted, 
clearly  recognizes  the  word  "proceeding,"  as  used  in  Section  26,  as 
sufficiently  comprehensive  to  include  any  road  improvements,  and 
to  make  all  such  subject  to  the  limitation  of  that  section. 

In  Raymond  v.  Cleveland,  42  Ohio  St.,  522,  this  court  had  be- 
fore it  the  same  section  for  construction,  relating  likewise  to 
"street  improvements,"  and  held,  so  far  as  pertinent  here,  in  the 
third  paragraph  of  the  syllabus,  as  follows: 

That  the  various  steps  in  council  and  before  the  boards,  with 
respect  to  such  street  improvement,  constituted  a  proceeding, 
within  the  meaning  of  the  above  provision  (present  Section  26  of 
the  Code)." 

Judge  Okey  yi  his  opinion,  at  page  529,  meets  the  contention 
of  counsel  in  this  cause,  that  Section  26  relates  only  to  "judicial" 
proceedings,  in  the  following  language : 

"Counsel  for  plaintiffs  in  error,  contend  that  the  provision  has 
relation  to  vested  and  property  rights,  pending  actions,  proceed- 
ings in  the  nature  of  actions,  and  the  like,  and  does  not  extend  to 
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or  embrace  the  right  to  make  such  an  assessment  or  re-assess- 
ment. But  we  are  unwilling  to  place  any  such  limitation  upon  the 
provision." 

"Counsel  for  plaintiffs  in  error,  contend  that  the  provision  has 
relation  to  vested  and  property  rights,  pending  actions,  proceed- 
ings in  the  nature  of  actions,  and  the  like,  and  deos  not  extend  to 
or  embrace  the  right  to  make  such  an  assessment  or  re-assessment. 
But  we  are  unwilling  to  place  any  such  limitation  upon  the  provi- 
sion." 

In  the  case  of  Cincinnati  v.  Seasongood,  46  Ohio  St.,  296,  cited 
by  Judge  Minshall  in  his  opinion  in  Cincinnati  et  al.  v.  Davis  et  al., 
supra,  this  same  doctrine  is  approved,  though  the  same  identical 
Question  was  not  before  the  court.  Judge  Dickman  in  his  opinion, 
at  page  306,  uses  this  language : 

"But  we  may  refer  to  the  case  Raymond  v.  Cleveland,  42  Ohio 
St.,  522,  in  which  it  is  held,  upon  forcible  reasoning,  that  the  suc- 
cessive steps  to  make  an  assessment  or  re-assessment  for  a  street 
improvement,  constitute  a  proceeding  within  the  following  saving 
clause  of  Section  1589  of  the  Revised  Statutes :  'No  suit,  prosecu- 
tion, or  proceeding  shall  be  in  any  manner  affected  by  such  change, 
but  the  same  shall  stand  or  proceed  as  if  no  such  change  had  been 
made.' " 

This  comprehensive  scope  given  to  the  word  "proceeding"  is 
clearly  supported  by  the  weight  of  authority  in  Ohio,  and  is  in  en- 
tire harmony  with  substantial  justice  to  all  property  owners  af- 
fected by  such  improvement,  and  likewise  to  the  public. 

New  proceedings  can  be  speedily  taken  by  the  proper  authori- 
ties without  any  substantial  delay,  and  the  rights  of  all  private 
I>ersons,  as  well  as  the  public,  will  be  thereby  abundantly  safe- 
guarded. 

In  principle  such  a  construction  is  reinforced  by  the  fact  that 
the  amendments  in  question  in  this  case  change  the  interest  rate 
on  the  assessments  to  conform  to  the  interest  rate  on  the  bonds, 
thereby  enlarging  the  liability  of  property  owners,  and  giving  the 
laws,  the  amended  acts,  the  character  of  retroactive  legislation 
as  affecting  obligations  predetermined  by  former  proceedings  and 
assessments  under  pre-existing  laws. 

We  come  now  to  the  remaining  question  as  to  whether  or  not 
the  amended  acts,  agreeable  to  said  Section  26,  otherwise  expressly 
provide ;  that  is,  do  the  amendments  expressly  include  pending 
road  improvements?    Bouvier  defines  the  word  "express"  as  fol- 
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lows :  "Stated  or  declared,  as  opposed  to  implied.  That  which  is 
made  known  and  not  left  to  implication." 

It  is  defined  in  19  Cyc,  at  page  21:  "Given  in  direct  terms; 
definite;  explicit;  manifest;  not  implied;  not  dubious;  directly 
stated;  not  implied  or  left  to  inference;  distinctly  and  pointedly 
given;  *  *  *  that  which  is  made  known  ^d  not  left  to  implica- 
tion." 

But  the  word  itself  is  in  such  common  use  in  law  that  there  is 
no  room  for  doubt  as  to  its  clear  meaning.  If  the  legislature  had 
intended,  in  view  of  said  Section  26  (  to  include  pending  improve- 
ments theretofore  ordered,  or  assessments  theretofore  made,  it 
could  have  easily  and  clearly  so  expressed  its  plain  purpose,  and  not 
left  it  to  mere  implication,  which  under  the  statute  is  obviously 
insufficient. 

The  language  pointed  out  in  the  act  as  "expressly"  providing 
for  its  application  to  pending  improvements,  if  there  be  any  such 
express  provision,  is  conceded  to  be  in  Section  3  of  the  bill.  That 
section  reads: 

"This  act  is  hereby  declared  to  be  an  emergency  act  necessary 
for  the  immediate  preservation  of  the  public  health,  peace  and 
safety,  by  reason  of  the  fact  certain  >  districts  in  the  state  are  un- 
able to  sell  their  bonds  at  the  rate  of  interest  provided  by  the  pres- 
ent law  and  if  the  operation  is  delayed  until  the  end  of  the  ninety 
days'  period  provided  by  the  constitution,  the  funds  from  such 
sales  will  not  be  available  for  carrying  out  the  program  of  road 
construction  during  the  current  year." 

It  is  nowhere  here  declared  that  the  necessary  resolutions  have 
been  passed  for  the  improvement,  or  the  assessments  made,  but 
merely  that  the  general  scheme  or  plan  of  road  improvements  will 
be  unreasonably  delayed,  and  in  many  cases  may  be  impossible 
under  the  existing  rate  of  interest  provided  for  in  the  bonds.  This 
Section  3  clearly  was  intended  merely  to  exempt  the  act  from  the 
referendum,  by  declaring  it  to  be  an  emergency  act. 

The  writ  therefore  is  denied. 

Writ  denied. 

Jones,  Matthias  and  Johnson,  JJ.,  concur. 

Nichols,  C.  J.,  dissents. 
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NEW  INCORPORATIONS 

The    Shafer    Milling    Co.,   Hilliard, 

t 60,000.    A.  J.  Shafer,  C.  Shafer,  A. 
ihafer,  T.  J.  Abemethy,  C.  W.  Cash- 
ner. 

The  Smith-Vining  Co.,  Cleveland, 
$25,000.  J.  A.  Elden,  C.  Smith,  M. 
Uhlyarik,  F.  E.  Bubna,  F.  W.  Mc- 
Lean. 

The  Kane  Coal  and  Gas  Co.,  Se- 
bring,  $100,000.  Geo.  Kane,  Joseph 
Kane,  J.  F.  Crossley,  J.  H.  Leitschuh, 

F.  J.  .Slaughter. 

The  Shea-McCallum  Co.,  Cleveland, 
$10,000.  J.  A.  Elden,  W.  H.  McCal- 
lum,  Mrs.  A.  P.  Shea,  M.  Sheia,  Helen 
O'Connor. 

The  Wakeman  Grange  No.  1399, 
Wakeman,  $5,000.  N.  J.  Weeks,  E. 
Holmes,  C.  F.  Knott,  N.  Beecher,  J. 
Breisch,  C.  T.  Todd,  F.  Elmes.' 

The  Wright  Tire  &  Rubber  Co., 
Bedford,  $100,000.  G.  Willerd,  J. 
Miller,  J.  H.  Schom,  G.  C.  Hafley,  M. 
L.  Dilley. 

'The  Universal  Engraving  and  Col- 
orplate  Co.,  Cleveland,  $25,000.  G. 
C.  Hansen,  V.  L.  Stanford,  W.  H. 
Chapman,  H.  E.  Miller,  L.  Garman. 

The  Martin  Candy  Co.,  Cleveland, 
$10,000.  E.  Martin,  L.  Martin,  H.  W. 
Martin,  F.  E.  Martin,  C.  E.  Martin. 

The  Harrison  Tire  Service  Co.,  Cin- 
cinnati, $50,000.  A.  Reis,  H.  M. 
Maier,  E.  Heile,  J.  L.  Stettinius,  J.  B. 
HoUister. 

The  H. ,  &  T.  Spring  Co.,  Elyria, 
$25,000.     B.  C.  Heacock,  H.  E.  Hall, 

G.  Gantose,  H.  A.  Quayle,  S.  Q.  Ker- 
ruish. 

The  Fifty  City  Steel  Co.,  Cleve- 
land, $10,000.  A.  E.  Bemsteen,  I.  G. 
Shaw,  F.  Mairsoh,  S.  Urdang,  I.  Nun- 
gesser. 

The  Amherst  Eagles'  Home  Co., 
Amherst,  $10,000.  J.  J.  Smyther,  G. 
M.  Parker,  D.  Rosie,  J.  Bruce,  Jr., 
C.  Zilch. 

The  Waite  Radiant  Heater  Co., 
Middleton,  $30,000.  J.  L.  Waite,  J. 
M.  Jenefskt,  B.  B.  Infeld,  F.  A. 
Knorr,  C.  S.  Mclntire,  J.  C.  Davis,  A. 
E.  Miersch. 

The  Barriball  Brothers  Co.,  Cleve- 
land, $25,000.  R.  H.  Barriball,  F.  S. 
Barriball,  L.  G.  Hood,  J.  Barriball, 
A.  C.  Williams. 


The  Shippers'  Packet  Co.,  Gallipo- 
lis,  $50,000.  D.  G.  Gill,  H.  M.  Wolfe, 
E.  S.  Reegle,  A.  G.  McDade,  J.  C. 
Sheets. 

The  Atkinson  Printing  Co.,  Akron, 
$25,000.    J.  Flynn,  J.  C.  Lauritzer,  J. 

A.  Shattuck,  R.   S.  Atkinson,   H.   D. 
Andress. 

The  Superior  Casting  Co.,  Dayton, 
$20,000.  R.  F.  Shields,  W.  Hicks,  A. 
W.  Newman,  Wm.  O'Brien,  S.  None- 
man. 

The  Empire  Tool  Co.,  Dayton,  $25,- 
000.  C.  H.  A.  Lange,  A.  M.  Ibaugh, 
W.  S.  Taylor,  C.  B.  Kinzig,  J.  L. 
Frahn. 

The  Woodsfield  Elagle  Home  Co., 
Woodsfield,  $5,000.  F.  E.  Diehl,  E.  J. 
Westerman,  C.  L.  Diehl,  F.  Archer,  F. 
R.  Jackson. 

The  C.  L.  Dawson  Coal  Co.,  Crooks- 
ville,  $25,000.  F.  T.  Eagleson,  J.  W. 
Madden,  M.  Spencer,  J.  C.  Erwin,  B. 

B.  Haddox. 

The  Lephart  Motor  Car  Co.,  Green- 
ville, $10,000.  A.  J.  Marling,  J.  W. 
Lephart,  J.  Lephart,  H.  W.  Rush,  A. 
T.  Marker. 

The  Wemco  Products  Co.,  Cleve- 
land, $10,000.  W.  E.  Malm,  R.  D. 
Malm,  M.  C.  Haerman,  W.  H.  C.  Tow- 
ler,  H.  Ahlberg. 

The  Manufacturers  Electro  Plating 
and  Material  Co.,  Cleveland,  $25,000. 
L.  Nally,  E.  Blackett,  R.  Verderber, 
H.  Blackett,  H.  A.  Miner. 

The  Groch-Wyman  Coal  and  Trad- 
ing Co.,  Cleveland,  $50,000.  M.  B. 
Valis,  C.  B.  Bayly,  C.  DeWitt,  R.  L. 
McCarthy,  M.  T.  Gorton. 

The  Window  Art  Co.,  Cleveland, 
$25,000.  D.  J.  Zinner,  D.  A.  Levine, 
E.  S.  Spumey,  A.  W.  Haiman,  0.  J. 
Zinner. 

The  Oliver-Shufelt  Co.,  Cleveland, 
3500  shares,  no  par  value.  Raymond 
B.  Oliver,  George  W.  Shufelt,  H.  H. 
Lowes,  A.  C.  Weaks,  W.  L.  Berges. 

The  City  Club,  Cincinnati,  $25,000. 
August  Marx,  Chas.  J.  Hunt,  Alfred 
Lowenberg. 

The  International  Oil  Corporation, 
Cleveland,  $5000,000.  C.  E.  Terrill,  F. 
S.  Crane,  E.  L.  Campbell. 

The  Credit  Protective  Co.,  Cleve- 
land, $1,000.  Bernard  G.  Timen,  S. 
Lewin,  Louis  Goodman,  Betty  Reiner 
Loeb,  Louis  Loveman. 


471 


472 


Department  Reports 


The  Harmon  Building  and  Invest- 
ment Co.,  Cleveland,  $60,000.  Fred 
A.  Harmon,  Frank  X.  Harmon,  Theo- 
dore R.  Kimman,  Henrietta  T.  Har- 
mon. 

The  Folmar-Romine  Co.,  Cam- 
bridge, 0.,  $50,000.  E.  S.  Romine, 
George  P.   Folmar,  Fred  C.  Folmar, 

A.  L.  Simon,  C.  E.  Morris. 

The  Indian  Trail  Development  Co., 
Akron,  $100,000.  James  W.  Brown, 
J.  D.  Thomas,  Roy  Pelton,  J.  F.  Zim- 
merman, William  J.  Zinmierman. 

The  American  Piston  Co.,  Bowling 
Green,  $100,000.  H.  H.  Elwood,  C. 
C.  Freeman,  J.  C.  White,  W.  A.  Cook, 
Earl  D.  Bloom. 

The  Central  Rubber  Reclaiming 
Co.,  Findlay,  $50,000.  J.  F.  Schaef- 
er.  D.  E.  Reynolds,  F.  C.  Burk,  L.  B. 
Hart,  M.  H.  Schaefer. 

The  Clipper  Co.,  Cincinnati,  $5,000. 
Charles  E.  Domette,  Carl  W.  Frey, 
George  A.  Dornette,  W.  A.  Rinckhoff, 
John  G.  Robinson,  Jr. 

The  Rocky  River  Motor  Sales  Co., 
Rocky  River,  $1,500.  D.  B.  Fishbum, 
C.  A.  Bailey,  O.  C.  Burton,  Frank  F. 
Gentsch,  L.  Q.  Lawson. 

The  Crescent  Coal  Co.,  Columbus, 
$50,000.  R.  B.  Hurst,  R.  E.  Swei- 
gart,  Ralph  J.  Kramer,  A.  R.  Jones, 
W.  I.  Jones. 

The  Brossman  Coal  Co.,  Canton, 
$50,000.  W.  G.  Brossman,  Frank  B. 
Melchior,  Helen  Nelius,  Gertrude 
Kellogg,  H.  B.  McNiece. 

The  Euclid-Edgehill  Construction 
Co.,  Cleveland,  $25,000.  Florence 
Chapin,  B.  D.  Zieve,  Asher  Leving,  J. 
N.  Calvin,  Lad  E.  Krejci. 

The  Miamisbure  Vulcanizing  Co., 
Miamisburg,  $5,000.  J.  E.  Kohl,  R. 
L.  Eminger,  V.  M.  Knobloch,  C.  L. 
Deniston,  Fred  Chalk. 

The  Modem  Home  Builders  of  Co- 
lumbus, Columbus.  $150,000.  Herold 
E.  Dusenberry,  Abraham  L.  Ebright, 
Leroy  W.  Tussing,  Timothy  Vance, 
Lew  W.  Innis. 

The  Frank  A.  Stallman  Trunk  Co., 
Columbus,  $50,000.  Wayne  A.  Stall- 
man.  Howard  P.  Stallman.  T.  R.  Lea- 
hy, W.  J.  Newlon,  S.  A.  Bazler. 

The  Franklin  Atomized  Fuel  Co., 
Columbus,  $1,000.     L.  W.  Winchester, 

B.  H.  Loveless.  S.  E.  Hurless,  Jay  R. 
Clutter,  E.  D.  Rockwell. 

.  The  Pyorrhpa  Treatment  Co.,  Co- 
lumbus. $10,000.  A.  S.  Hillhouse, 
Frank  C.  Dunbar.  M.  C.  Bums,  Frank 
B.   O'Blenness,  W.   S.  Crater. 


The  Rose  Cloak  Co.,  Hamilton,  O., 
$10,000.  B.  R.  Shaman,  Florence 
Bernstein,  Charles  Bernstein. 

Increases 

The  City  Supply  Co.,  Cleveland, 
$100,000  to  $150,000. 

The  Frankel  Restaurant  Co.,  Cleve- 
land, $10,000  to  $50,000. 

The  Ohio  Ice  Machine  Co.,  Cleve- 
land, $10,000  to  $50,000. 

The  Douglass  &  Walkley  Co., 
Cleveland,  $100,000  to  $200,000. 

The  Bruening  Wind  Shield  Co., 
Cleveland,  $20,000  to  $200,000. 

James  Leffel  &  Co.,  Springfield, 
$250,000  to  $750,000. 

The  A.  C.  Miller  Co.,  Columbus, 
$25,000  to  $50,000. 

The  Gramm-Bemstein  Motor  Truck 
Co.,  Lima,  Ohio,  $1,000,000  to  $5,- 
000,000. 

The  John  C.  King  Lumber  Co., 
Cleveland,  $25,000  to  $100,000. 

The  People's  Lumber  Co.,  Salem, 
O.,  $200,000  to  $300,000. 

The  Workingmen*s  Co-operative 
Co.,  Cleveland,  $10,000  to  $25,000. 

The  Fhidley  Lumber  &  Supply  Co., 
Weems,  Jefferson  Co.,  $10,000  to  $50,- 
000. 

The  Miami  Farm  Co.,  Hamilton, 
$300,000  to  $350,000. 

The  E.  F.  Hauserman  Co.,  Cleve- 
land, $150,000  to  $1,000,000. 

The  Progressive  Coal  Co.,  Bellaire, 
O.,  $10,000  to  $30,000. 

The  Wood  &  Spencer  Co.,  Cleve- 
land, $50,000  to  $100,000. 

The  Kirkland  Bond  Co.,  Lima,  O., 
$25,000  to  $100,000. 

The  Edgewater  Lumber  and  Supply 
Co.,   Lakewood,  $100,000  to  $150,000. 

The  Columbus  Mutual  Agency  Co., 
Columbus,  $20,000  to  $50,000. 

The  Miller  Brothers  Coal  Co., 
Youngstown,  0.,  $50,000  to  $150,000. 

The  Youmans  Machine  Co.,  Cleve- 
land, 0.,  $50,000  to  $200,000. 

The  Martin  Furniture  Co.,  Defiance, 
O.,  $20,000  to  $30,000. 

The  J.  A.  Church  Box  Co.,  Cleve- 
land, 0.,  $10,000  to  $50,000. 

The  Cellar  Lumber  Co.,  Wester- 
ville,  O.,  $20,000  to  $30,000. 

The  Mead  Pulp  &  Paper  Co..  Day- 
ton, 0.,  $1,500,000  to  $6,300,000. 

The  C.  &  M.  Amusement  Co.,  Ma- 
rietta, 0.,  $160,000  to  $200,000. 

Decrease 

The  S.  &  L.  Meyer  Co.,  Akron,  from 
$100,000  to  $10,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1824 — In  the  Matter  of  the  Application  of  The  New  Bremen- 
Minster  Gas  Company  and  J.  F.  Arnold,  an  Individual,  for  Leave 
to  Withdraw  Its  Natural  Gas  Service  and  Facilities  From  the  Mu- 
nicipalities of  New  Bremen  and  Minster,  Both  in  Auglaize  County, 
Ohio,  and  All  Natural  Gas  Consumers  Therein  That  Have  Been 
Supplied  by  Either  of  the  Parties  Hereto.    Prayer  Granted. 


(Dated  July  7,  1920.) 

By  the  Commission : 

Applicants,  The  New  Bremen-Minster  Gas  Company  and  J.  F. 
Arnold  filed  with  the  commission  their  joint  application  for  leave  to 
withdraw  natural  gas  service  and  facilities  therefor  from  the  mu- 
nicipalities of  New  Bremen  and  Minster,  both  in  Auglaize  County, 
Ohio,  under  the  authority  vested  in  this  commission  by  Sections 
504-2  and  504-3  of  the  General  Code  of  Ohio,  for  the  reason  that  the 
available  supply  of  natural  gas  which  applicant  company  had  prior 
to  September  1st,  1918,  and  from  which  supply  it  had  theretofore 
furnished  gas  to  the  villages  of  New  Bremen  and  Minster  and  the 
inhabitants  thereof,  had  become  completely  exhausted,  and  that 
every  reasonable  effort  to  procure  natural  gas  for  said  municipali- 
ties, including  the  contracting  for  a  supply  from  The  New  Knoxville 
Gas  Company  which  from  September,  1918,  to  February  1st,  1919, 
when  the  supply  of  the  said  The  New  Knoxville  Gas  Company  also 
became  exhausted,  has  been  ineffective,  with  the  result  that  the  at- 
tempt to  furnish  gas  to  said  municipalities  was  abandoned  on  Feb- 
ruary 1st,  1919. 

The  applicants  further  allege  that  applicant  company  has  made  . 
every  effort  by  drilling  and  otherwise  to  find  a  gas  supply  for  said 
municipalities,  but  has  failed  so  to  do  for  the  reason  that  there  is 
no  gas  to  be  procured,  in  that  vicinity. 

The  villages  of  New  Bremen  and  Minster  filed  a  motion  asking 
the  dismissal  of  the  application  setting  forth  five  separate  grounds, 
which  motion  was  duly  heard  and  on  the  13th  day  of  January,  1920, 
overruled,  and  the  cause  assigned  for  hearing. 

A  finding  was  made  as  to  said  motion  and  is  a  part  of  the 
record  in  this  cause,  and  therefore  need  not  be  made  a  part  of  this 
finding. 
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The  villages  of  New  Bremen  and  Minster  each  filed  their  sepa- 
rate answers,  each  alleging  that  certain  contracts  exist  between 
them  and  the  applicant  company  as  to  the  sui^y  of  gas  to  them 
and  their  inhabitants,  also  alleging  that  said  contracts  provide  that 
the  pipe  lines  of  the  pompany  that  are  under  and  in  the  «paved 
streets  of  each  of  said  villages  shall  become  the  property  of  the  re- 
spective village  free  of  charge  in  the  event  that  the  obligation  of 
the  company  to  furnish  gas  to  said  villagres  is  terminated  or  re- 
leased, and  the  right  to  purchase  on  the  part  of  each  municipality 
aforesaid  the  remainder  of  the  distributing  plants  in  said  village 
or  villages  according  to  the  terms  of  said  contract  (a  copy  of  which 
are  attached  to  said  answers),  that  the  rights  of  said  villages  under 
said  contracts  and  their  franchises  are  protected  by  both  federal 
and  state  constitutional  provisions,  and  denying  the  allegations  of 
applicant  company  as  to  the  reasons  for  its  alleged  inability  to  ob- 
tain a  sufficient  supply  of  natural  gas  to  furnish  said  municipalities 
and  their  inhabitants,  and  alleging  that  said  company's  failure  to 
furnish  gas  to  said  villages  was  not  due  to  the  exhausted  conditions 
of  its  gas  field  and  the  New  Knoxville  Company's  gas  field,  but 
solely  to  the  neglect  by  applicant  company  of  its  equipment  and 
gas  facilities,  and  that  there  is  a  sufficient  or  ample  supply  of 
natural  gas  in  the  field  of  the  applicant  company  and  the  New 
Knoxville  Company  to  enable  the  applicant,  The  New  Bremen- 
Minster  Gas  Company  to  furnish  natural  gas  to  their  respective 
villages  and  inhabitants,  and  prajdng  that  the  application  be  dis- 
missed. 

A  reply  was  filed  by  the  applicants,  being  a  general  denial  of  the 
allegations  of  the  answers  of  the  said  villages  and  upon  the  issues 
joined  public  hearings  were  held,  and  at  the  close  of  the  testimony 
in  behalf  of  applicants,  the  villages  renewed  their  motion  to  dismiss 
the  application,  basing  their  motion  upon  five  grounds,  viz. : 

"(1)  The  applicant,  The  New  Bremen-Minster  Gas  Company, 
is  not  the  real  party  in  interest,  but  one  J.  F.  Arnold  is  the  real  party 
in  interest. 

"  (2)  The  applicant,  under  the  evidence,  is  not  a  public  utility, 
that  at  the  time  of  the  commencement  of  this  proceeding,  nor  at 
the  present  time  is  furnishing  a  service  or  facility  within  the  State 
of  Ohio. 

(3)  This  proceeding  is  not  one  cognizable  by  this  commission 
under  the  terms  of  the  Miller  act,  108  Ohio  Laws,  372,  and  the  pow- 
ers of  ihe  commission  cannot  be  invoked  to  legalize  any  sale  of  an 
abandoned  plant. 
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"  (4)  The  evidence  shows  that  the  sales  of  the  pipe  lines  of  the 
applicant  company  were  made  November  8th,  1919,  without  any  or- 
der or  authority  of  this  commission  and  in  violation  of  the  provi- 
sions of  Section  504-2  of  the  General  Code,  which  is  taken  from  the 
Miller  act. 

The  legality  of  such  sales  is  now  involved,  according  to  the  evi- 
dence, in  the  Court  of  Appeals  of  Auglaize  County,  Ohio,  and  this 
commission  should  leave  the  parties  hereto  to  the  remedies  in  law 
And  equity  which  have  been  invoked  in  said  court. 

"(5)  The  evidence  shows  that  the  parties  hereto  have  under 
an  agreement  of  about  August  1st,  1918,  agreed  upon  a  method  of 
arbitrating  the  purchase  of  said  property  by  the  villages  aforesaid  * 
in  the  event  that  the  obligation  of  the  company  to  furnish  gas  to 
said  villages  is  terminated  or  released.  Should  the  commission  make 
any  order  herein  except  a  dismissal  of  these  proceedings,  the  same 
would  destroy  the  right  of  arbitration  and  would  substitute  therefor 
a  method  in  opposition  to  that  which  has  been  agreed  to  in  writing 
by  the  villages  and  said  gas  company." 

Said  motion  to  dismiss  the  application  was  duly  overraled  for 
the  reasons  hereinafter  set  forth  and  said  cause  finally  submitted 
for  determination  and  is  now  ready  for  decisiofi. 

The  first  ground  of  the  motion  raises  the  issue  that  applicant. 
The  New  Bremen-Minster  Gas  Company  is  not  the  real  party  in  in- 
terest, but  that  J.  F.  Arnold  is  the  real  party  in  interest. 

Both  the  parties  have  joined  in  the  application  and  as  under 
the  Public  Utilities  act,  either  may  be  a  utility,  and  as  both  have 
submitted  to  the  jurisdiction  of  this  commission  by  joining  as  part- 
ies (applicant)  and  as  said  property  sought  to  be  abandoned  by  this 
proceeding  belongs  to  one  or  the  other  of  applicants,  the  law  in  rela- 
tion to  the  proper  parties  in  interest  instituting  the  action  is  in  the 
opinion  of  the  commission  fully  satisfied. 

The  second  ground  of  the  motion  viz :  "That  the  evidence  shows 
that  applicant  is  not  a  public  utility,  that  at  the  time  of  the  com- 
mencement of  this  proceeding,  nor  at  the  present  time  is  furnishing 
a  service  or  facility  within  the  state  of  Ohio" — ^is  based  upon  a  false 
construction  of  the  law. 

The  testimony  discloses  the  fact  that  applicant  company  had 
been  operating  its  plants  in  the  villages  of  New  Bremen  and  Minster, 
Ohio,  for  more  than  five  (5)  years  prior  to  February  1st,  1919,  the 
date  of  the  suspension  of  gas  service  to  these  villages. 

The  respondents  contend  that  the  Miller  act  is  not  available  to 
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a  company  or  individual  which,  as  in  this  case,  had  already  aban- 
doned its  service  and  facilities  a  short  time  or  period  previous  to 
making  its  application  to  this  commission  to  do  so. 

The  applicant  company  had  suspended  on  February  1st,  1919, 
for  lack  of  gas  to  furnish  through  its  facilities  so  used,  and  being  a 
utility,  it  could  not  of  its  own  act,  without  having  first  obtained  con- 
sent of  this  commission,  relieve  itself  of  its  public  duties  as  such 
and  thus  change  its  legal  status. 

The  same  question  was  raised  in  the  case  of  the  village  of 
Northfield  et  al.  vs.  The  Public  Utilities  Commission  No.  16384,  Su- 
preme Court  of  Ohio,  and  that  court  held : 

The  fact  that  a  railroad  has  discontinued  service  over  a 
part  of  its  main  track  for  a  short  period  immediately  prior  to 
its  application  to  abandon,  will  not  deprive  it  of  that  right, 
provided  such  track  has  been  operated  for  five  years  previous 
to  such  application. 

Judge  Jones  in  his  opinion  says : 

"This  construction  of  the  statute  is  too  narrow.  The  stat- 
ute does  not  in  terms  require  that  the  tracks  shall  be  operated 
for  a  period  of  five  years  or  more  immediately  prior  to  the  ap- 
plication for  abandonment. 

Therefore,  the  commission  was  and  is  of  the  opinion  that  said 
second  ground  of  the  motion  was  not  well  taken. 

The  third  ground  of  the  motion  was  based  upon  the  claim  that 
this  proceeding  is  not  one  cognizable  by  this  commission  under  the 
terms  of  the  Miller  act,  108  Ohio  Laws  372,  and  the  powers  of  the 
commission  cannot  be  invoked  to  legalize  any  sale  of  an  abandoned 
plant. 

A  discussion  of  this  ground  appears  needless ;  the  question  of 
the  commission's  power  to  legalize  a  sale  of  an  abandoned  plant  is 
not  an  issue.  The  plant  had  not  been  legally  abandoned  at  the  time 
of  the  commencement  of  this  action,  the  petition  is  for  an  order  au- 
thorizing the  abandonment  of  the  plant — ^not,  under  Section  614-60, 
for  approval  of  a  sale  of  the  same — ^and  therefore  no  request  M'as 
made  that  this  commission  legalize  something  that  was  impossible. 
This  commission  has  no  doubt  of  its  authority  to  entertain  juris- 
diction of  an  application  to  abandon  a  plant  still  in  existence. 

• 

The  fourth  ground  of  the  motion  is  based  upon  the  claim  that 
the  applicant  company  sold  its  pipe  lines  without  any  order  of  this 
commission,  and  that  the  legality  of  said  sale  is  now  involved  in 


Public  Utilities  Commissiun  477 

certain  litigation  pending  in  the  court  of  Auglaize  county,  Ohio. 
This  is  a  wholly  unrelated  matter,  governed  by  a  separate 
statute,  and  the  commission  in  its  finding  on  the  original  motion 
held  that  since  the  Miller  act  under  which  this  action  was  brought, 
confers  exclusive  jurisdiction  upon  this  commission  in  the  matter 
of  abandoning  service  by  a  public  utility,  there  could  not  be  an- 
other action  pending  in  any  other  tribunal  involving  said  cause 
which  could  bar  this  commmission  of  its  original  jurisdiction. 

The  fifth  ground  of  the  motion  alleges  that  the  evidence  shows 
that  the  parties  hereto  have  under  the  agreement  of  August  1st, 
1918,  agreed  upon  a  method  of  arbitrating  the  purchase  of  said 
property  by  the  villages  aforasaid  in  the  event  that  the  obligation 
of  the  company  to  furnish  gas  to  said  villages  is  terminated  or  re- 
leased, and  that  should  this  commission  make  any  order  herein  ex- 
cept a  dismissal  of  the  proceedings,  the  same  would  destroy  said 
right  of  arbitration  and  substitute  therefor  a  method  in  opposition 
to  that  which  has  been  agreed  to  in  writing  by  the  villages  and  said 
applicant  company. 

The  answer  to  the  claim  set  forth  in  the  aforesaid  ground  of 
the  motion  seems  plain  to  the  commission.  Before  the  applicant 
company  could  permanently  abandon  its  pipe  lines  and  facilities  it 
must  obtain  the  consent  of  this  commission  so  to  do,  under  the  Mil- 
ler act  heretofore  referred  to,  regardless  of  the  disposition  of  the 
property  so  authorized  to  be  abandoned,  if  such  authority  be  granted 
after  due  hearing  and  order  made.     ' 

The  granting  of  the  application  simply  is  a  condition  precedent 
placed  upon  the  utility  by  the  Miller  act,  before  it  can  abandon  the 
public  use  to  which  said  property  has  been  theretofore  devoted,  re- 
gardless of  the  disposition  of  the  physical  property  when  so  aban- 
doned for  the  public  usie  or  benefit.  If  the  villages  in  question  have 
any  contractual  rights  as  to  the  purchase  of  the  property  sought  to 
be  abandoned,  wherein  would  or  could  the  order  of  this  commis- 
sion in  any  way  impair  such  vested  contractual  rights?  The 
courts  are  open  to  the  villages  to  protect  said  rights,  both  in  equity 
and  law.  This  commission  is  not  asked  to  make  any  order  relative 
to  the  disposition  of  the  property,  but  to  authorize  the  abandonment 
of  the  same  for  public  use  in  supplying  gas  to  these  villages.  If  the 
villages  did  not  care  to  carry  out  said  alleged  contract  and  the  ap- 
plicant company  should  attempt  to  remove  its  pipe  lines  from  the 
jstreets  and  alleys  of  said  villages  without  first  i^ecuring  the  consent 
of  this  commission,  could  not  any  citizens  invoke  the  aid  of  a  court 
of  equity  to  prevent  it  ? 
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The  fifth  ground  of  the  motion  seems  to  be  contradictory  of 
other  grounds  of  said  motion,  in  that  the  villages  claim  to  have 
certain  litigation  pending  relative  to  the  sale  of  the  property  by 
the  applicant  company.  If  so,  wherein  would  the  order  of  this 
commission  interfere  with  any  pending  litigation  involving  future 
title  to  said  property  authorized  to  be  withdrawn  from  public  serv- 
ice ?    The  answer  is  plain  and  needs  no  further  comment. 

Having  discussed  the  legal  question  involved  in  this  cause,  and 
coming  now  to  a  discussion  of  the  merits  of  the  application  from 
the  facts  as  presented  by  the  testimony,  the  commission  is  of  the 
opinion  that  the  testimony  conclusively  substantiates  the  claims  of 
the  applicants,  namely,  that  the  available  gas  supply  from  the  fields 
of  the  company  and  the  supply  available  from  the  New  Knoxville 
Company,  became  so  completely  exhausted  prior  to  the  filing  of  the 
application  herein  that  the  applicant  or  applicants  could  not  furnish 
said  villages  or  the  inhabitants  a  sufficient  supply  if  any  gas  at  all ; 
that  the  applicants  cannot,  after  having  made  diligent  efforts 
so  to  do,  obtain  a  sufficient  supply  of  gas  to  warrant  a  resumption 
of  the  services  which  had  been  abandoned  on  February  1st,  1919, 
and  that  the  retention  of  said  facilities  in  place,  without  a  sufficient 
supply  of  gas  to  enable  applicants  to  furnish  service,  is  of  no  benefit 
to  the  public. 

The  testimony  discloses  the  further  facts  that  certain  wells 
were  still  producing  a  small  amount  of  gas  at  the  time  the  same 
were  abandoned,  but  such  supf)ly  was  not  sufficient  to  warrant  the 
attempt  to  furnish  gas  to  the  villages  and  the  inhabitants  thereof, 
that  the  cost  of  such  attempt  would  exceed  the  revenues  derived 
from  the  sale  of  said  gas,  and  result  in  a  great  financial  loss  to  said 
applicants. 

The  applicant  company,  through  its  officers,  made  every  effort 
to  further  develop  its  own  gas  field  and  met  with  reverses  in  drill- 
ing for  gas,  and  it  is  evident  from  the  testimony  offered  by  the  ap- 
plicants and  not  satisfactorily  contradicted,  that  any  attempt  to 
continue  to  furnish  gas  to  these  villages  would  be  useless  on  ac- 
count of  the  lack  of  an  available  natural  gas  supply. 

The  commission  has  taken  into  consideration  every  phase  of  the 
situation  presented  in  this  case,  and  after  due  consideration  being 
given  thereto,  and  having  due  regard  for  the  welfare  of  the  public 
and  the  cost  of  operating  said  facilities  and  the  hopelessness  of  an 
attempt  by  the  applicants  to  find  gas  in  sufficient  quantities  in  said 
vicinity  to  perform  their  public  functions  in  relation  to  the  public, 
and  is  of  the  opinion  and  satisfied  that  the  permanent  abandonment 
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of  said  facilities  by  the  present  owners  is  reasonable  and  that  con- 
sent and  authority  should  be  granted. 

An  order  will  issue  accordingly. 
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The  Public  Utilities  Commission,  having  under  consideration 
the  inability  of  natural  gas  companies  to  furnish  an  adequate  sup- 
ply to  all  their  consumers  during  severe  weather,  and  the  neces- 
sity of  formulating  more  definite  rules  for  the  guidance  of  such 
public  utility  companies  in  disconnecting  industrial  an^  other  con- 
sumers from  the  service,  when  necessary,  during  an  emergency,  to 
conserve  the  supply  for  domestic  consumers,  and  the  order  in  which 
disconnections  should  be  made,  as  well  as  the  order  in  which  the 
service  should  be  restored  when  the  emergency  is  passed,  hereby 
adopts  the  following  rules  and  regulations,  to-wit : 

1.  That  for  the  purpose  of  disconnecting  or  curtailing  serv- 
ice to  consumers  during  an  emergency,  all  consumers  of  natural 
gas  are  divided  into  two  general  classes,  namely:  Do'mestic  con- 
sumers and  industrial  consumers. 

2.  That  domestic  consumers,  for  such  purposes,  include  the 
users  of  natural  gas  for  heating,  lighting  and  cooking  in  private 
homes,  boarding  hous,es,  and  apartment  houses ;  the  users  of  nat- 
ural gas  for  lighting  and  cooking  only,  in  hotels,  restaurants,  baker- 
ies, eating  places,  club  houses,  hospitals  and  other  charitable  insti- 
tutions, and  in  places  of  like  kind  where  the  element  of  human  wel- 
fare is  the  predominating  requirement. 

3.  That  all  other  consumers  shall  be  designated  as  "indus- 
trial consumers" ;  but  for  the  purposes  of  disconnecting  or  curtail- 
ment during  an  emergency,  the  following  subdivisions  of  industrial 
consumers  may  be  made,  in  cases  where  there  is  more  than  a  suffic- 
ient supply  of  gas  for  domestic  consumers  as  herein  specified,  but 
not  a  sufficient  supply  for  all  industrial  consumers : 

a.  Users  who  are  not  included  in  tlie  domestic  consumers  class, 
as  herein  specified,  but  who  are  engaged  in  preparing  or  preserving 
foodstuffs,  or  food  producing  plants,  for  such  purposes  only. 

b.  Users  of  gas  in  gas  engines.  (1)  Those  using  150,000  cubic 
feet  or  less  per  month.  (2)  Those  using  more  than  150,000  cubic 
feet  per  month. 
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c.    All  other  industrial  consumers. 

When  there  is  not  sufficient  gas  for  all  industrial  consumers,  as 
herein  defined,  the  surplus  shall  be  furnished  to  industrials  in  the 
order  above  named. 

4.  This  classification  is  subject  to  the  following  exceptions: 
Where  natural  gas  is  being  used  in  limited  quantities  for  scientific, 
experimental  or  mechanical  purposes,  and  where  other  means  of 
producing  light  and  heat  for  such  purposes  cannot  be  reasonably 
substituted,  an  amount  essential  to  such  use,  but  not  to  exceed  ten 
thousand  (10,000)  cubic  feet  per  month  to  each  consumer  so  en- 
gaged may  be  used  for  such  purposes  only,  and  as  if  they  w^ere  in- 
cluded in  the  class  of  domestic  consumers  herein  specified. 

5.  If,  after  disconnecting  all  industrial  consumers,  there  is 
not  a  sufficienjt  supply  of  gas  for  the  domestic  consumers,  then  all 
boilers  and  furnaces  not  provided  with  gas  fixtures 'and  appliances 
primarily  designed  for  burning  natural  gas  as  a  fuel  shall  shall  be 
disconnected,  and  if  it  becomes  necessary  to  further  restrict  the 
use  of  gas  to  meet  the  emergency,  domestic  consumers  may  be  lim- 
ited to  the  use  of  thirty-five  thousand  (35,000)  cubic  feet  per  month, 
in  one  home,  or  for  one  family. 

6.  Realizing  the  necessity  of  conserving  natural  gas,  and  that, 
to  do  so,  it  should  be  used  in  the  most  economical  manner,  the  com- 
mission recommends  that  all  distributing  companies  make  a  special 
study  of  the  best  methods  of  using  the  same,  and  of  the  most  eco- 
nomical appliances  which  have  been  designed  for  such  use,  and  that 
they  notify  their  consumers  of  their  willingness  to  make  free  in- 
spection of  premises  and  give  free  advice  as  to  such  changes,  if  any, 
in  their  present  fixtures  and  appliances  as  will  accomplish  that  pur- 
pose, together  with  an  estimate  of  the  cost  of  the  same ;  but  no  such 
company  shall  have  authority  to  require  any  such  changes  to  be 
made.  Any  gross  wasteful  use  of  gas  by  a  consumer  should  be  re- 
ported to  the  commission. 

7.  A  copy  of  these  regulations  shall  be  furnished  by  each  nat- 
ural gas  company  to  its  consumers  not  later  than  September  1, 1920. 

8.  Consumers  who  do  not  promptly  disconnect  or  curtail,  in 
accordance  with  these  rules  and  regulations,  when  notified  by  the 
utility  that  it  is  necessary  so  to  do,  shall,  upon  discovery,  be  wholly 
disconnected  from  the  service  until  the  emergency  is  passed. 


Public  Utilities  Commission  481 

No.  1953 — The  Northeastern  Oil  &  Gas  Company:  Application  to 
Abandon  Service  to  Ashtabula  Gas  Company  and  the  Townships 
of  Geneva,  Saybrook,  Ashtabula,  Plymouth,  Kingsville,  Conneaut, 
Jefferson,  Austinburg  and  Morgan,  in  the  County  of  Ashtabula, 
and  State  of  Ohio.    Prayer  Granted  as  Modified. 


(Dated  August  12,  1920.) 

By  the  Commission  : 

This  is  an  application  by  The  Northeastern  Oil  &  Gas  Company 
for  consent  and  authority  to  discontinue  natural  gas  service  to  The 
Ashtabula  Gas  Company,  Ashtabula,  Ohio,  and  to  abandon  natural 
gas  service  and  remove  lines,  stations  and  connections  in  the  mu- 
nicipalities of  Geneva,  Conneaut,  East  Conneaut,  Jefferson,  Amboy, 
Kingsville  and  North  Kingsville,  and  in  the  townships  of  Geneva, 
Saybrook,  Ashtabula,  Plymouth,  Kingsville,  Conneaut,  Sheffield, 
Jefferson,  Austinburg  and  Morgan,  in  Ashtabula  County,  Ohio. 

The  complainant  alleges  for  its  reason  for  such  abandonment 
that  it  has  been  serving  consumers  in  said  towns  and  townships 
with  natural  gas  for  more  than  five  years  last  past ;  that  its  sole 
source  of  supply  is  the  local  fields  principally  in  Saybrook  and  Aus- 
tinburg townships  in  said  county,  and  that  its  production  has  been 
rapidly  diminishing  until  it  is  unable  long  to  "furnish  any  supply  at 
all."  It  avers  that  it  has  been  diligent  in  its  effort  to  supplement 
the  failing  supply  of  gas,  both  by  purchase  and  by  exploration,  but 
notwithstanding  these  efforts,  its  production  is  almost  entirely  ex- 
hausted. 

From  the  testimony  at  the  hearing,  it  appears  that  since  about 
the  year  1901,  the  Northeastern  Oil  &  Gas  Company  has  been  serv- 
ing these  towns  and  townships  with  natural  gas,  distributing  di- 
rect to  the  consumers  except  in  the  town  of  Ashtabula,  where  it 
furnishes  to  The  Ashtabula  Gas  Company,  which  company  dis- 
tributes to  the  consumers. 

In  all  of  these  towns  and  townships  there  are  approximately 
eleven  thousand  consumers,  of  which  six  thousand  are  in  the  town 
of  Ashtabula. 

Formerly  the  Northeastern  Oil  &  Gas  Company  procured  gas 
from  a  field  in  Pennsylvania,  but  some  years  ago  that  supply  failed 
and  the  furnishing  of  natural  gas  to  these  towns  and  townships 
would  have  been  necessarily  abandoned  at  that  time,  but  for  the  fact 
that  a  field  had  been  discovered  in  Ashtabula  county,  Ohio,  which 
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field  has  since  been  developed  and  has  been  producing  gas  with 
which  to  serve  these  localties. 

'  In  former  years  as  much  ss  seven  million  cubic  feet  of  gas  per 
day  was  used  by  these  consumers,  but  the  supply  has  for  a  long 
time  been  declining  until  it  is  wholly  inadequate  to  meet  the  de- 
mands of  the  domestic  consumers  alone  for  lighting  and  cooking. 
As  indicating  the  rapid  decline  during  the  last  year,  the  testimony 
shows  that  the  consumption  in  the  month  of  March,  1919,  was  149,- 
569,000  cubic  feet,  v/].:L  ...  ..  i.o.ich  of  March,  1920,  it  was  but 
59,093,000  cubic  feet. 

The  present  supply  comes  from  the  Saybrook  field,  laying  about 
three  miles  southwest  of  Ashtabula,  and  from  the  Eagleville  field, 

_____  • 

laying  about  eleven  miles  southwest  of  Ashtabula.  The  Saybrook 
field  is  now  producing  an  open  flow  of  approximately  one  million 
cubic  feet  per  day,  and  the  Eagleville  field  approximately  one-half 
million  cubic  feet  per  day,  which  is  all  of  the  supply  now  available 
for  these  towns  and  townships. 

By  the  routes  this  gas  must  travel  through  the  mains  of  the 
company,  that  which  is  produced  in  the  Saybrook  field  must  be 
transported  approximately  25  miles  to  Conneaut,  20  miles  to  Kings- 
ville,  10  miles  to  Jefferson,  15  miles  to  Geneva,  and  6  miles  to  Ash- 
tabula; and  that  produced  from  the  Eagleville  field  must  be  trans- 
ported approximately  71/4  miles  to  Jefferson,  and  13  miles  to  Geneva, 
11  miles  to  Ashtabula,  17  miles  to  Kingsville,  and  24  miles  to  Con- 
neaut. 

The  Saybrook  field  is  owned  by  the  Commercial  Oil  &  Gas  Com- 
pany, and  the  Northeastern  Company  secures  the  product  of  nine 
wells  from  that  field  by  purchase  from  the  Commercial  Company. 
The  Northeastern  Company  has  seven  wells  in  the  Eagleville  field, 
five  of  which  seem  to  be  practically  exhausted. 

In  the  development  of  the  gas  fields  in  Ashtabula  county,  there 
have  been  drilled  one  hundred  and  sixty-five  wells,  sixty-four  of 
which  were  dry.  Seventy-six  of  those  which  were  producing  wells 
have  since  been  abandoned,  leaving  twenty-five  wells  still  produc- 
ing, of  which  The  Commercial  Oil  &  Gas  Company  owns  nine  now 
leased  to  the  Northeastern  Company,  and  the  Northeastern  Com- 
pany owns  seven  wells  in  the  Eaglesville  field,  these  sixteen  produc- 
ing wells  now  producing  approximately  one  and  one-half  million 
cubic  feet  of  open  flow  per  day.  The  rock  pressure  in  these  fields, 
which  was  originally  eight  hundred  pounds,  is  now  about  one  hun- 
dred pounds. 
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The  testimony  of  those  familiar  with  the  field  and  of  Mr.  Bow- 
nocker,  state  geologist  of  Ohio,  who  has  made  a  careful  study  of  the 
same,  is  that  the  territory  has  been  fully  developed  and  that  there 
is  no  indication  of  a  further  supply.  During  the  last  two  years 
twelve  wells  have  been  drilled,  eight  of  which  came  in  dry  and  four 
of  which  were  small  producers. 

It  is  evident  from  this  showing  that  The  Northeastern  Oil  & 
Gas  Company  cannot  longer  furnish  these  towns  and  townships. 
To  continue  to  attempt  to  do  so  would  be  useless.  It  is  doubtful  if 
there  is  sufficient  for  either  of  the  towns  for  any  considerable 
length  of  time,  but  there  is  yet  one  and  one-half  million  cubic  feet 
per  day  of  open  flow,  of  which  perhaps  sixty  to  seventy-five  per 
cent  could  be  delivered  to  consumers  near  at  hand.  If  the  com- 
pany should  continue  to  distribute  this  small  quantity  of  gas 
throughout  the  entire  system,  the  service  would  be  of  no  value  to 
any  consumer.  During  the  last  winter  neither  Conneaut  nor  Jef- 
ferson had  an  adequate  supply,  even  for  lighting. 

The  Northeastern  Oil  &  Gas  Company  is  insisting  that,  under 
the  circumstances,  it  should  be  permitted  to  withdraw  its  service 
from  all  the  towns  and  townships,  remove  its  mains,  stations  and 
connections,  and  abandon  the  enterprise.  But  thft  commission  does 
not  think  that  because  all  cannot  be  served,  none  should  be.  Nor 
does  it  think  that  a  gas  company  should  be  permitted  to  entirely 
abandon  the  field  so  long  as  there  is  a  remnant  of  gas  which  can  be 
utilized  by  any  considerable  ix)rtion  of  its  consumers  on  a  basis 
which  will  remunerate  the  company  even  to  a  moderate  degree. 

It  is  a  very  unpleasant  task  which  the  commission  has  to  per- 
form in  determining  which  of  the  consumers  are  to  be  given  the 
remnant  of  this  waning  supply.  However,  in  this  present  case,  the 
testimony  shows  that  approximately  one-half  of  the  consumers  arei 
in  the  town  of  Ashtabula ;  that  The  Ashtabula  Gas  Company  is  dis- 
tributing natural  gas  through  an  artificial  gas  plant  which  has 
larger  mains  than  a  plant  originally  designed  for  the  distribution  of 
natural  gas,  and  capable  of  distributing  it  at  a  lower  pressure ;  that 
of  its  six  thousand  consumers  only  a  few  hundred  ever  used  natural 
gas  for  any  other  purpose  than  lighting,  cooking  and  heating  water ; 
that  Ashtabula  is  much  nearer  the  principal  source  of  supply  than 
any  of  the  other  towns,  and  that  a  greater  per  cent  of  the  open  flow 
can  be  delivered  through  the  meters  to  Ashtabula  consumers  than 
to  the  consumers  at  any  of  the  other  points. 

For  these  reasons  we  think  that  the  company  should  be  per- 
mitted to  abandon  the  service  and  remove  its  lines  and  stations  in 
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such  portions  of  the  territory  as  will  not  interfere  with  its  service 
to  Ashtabula,  and  that,  for  the  present  at  least,  it  should  continue 
to  furnish  such  supply  as  it  has  or  can  obtain  to  Ashtabula  for  light- 
ing, cooking  and  heating  water  only,  and  through  appliances  de- 
signed especially  for  the  use  of  gas ;  that  notice  should  be  given  for 
sixty  days  of  its  purpose  to  abandon  service  in  the  territory  in  which 
the  order  permits  abandonment. 

This  restricted  use  necessarily  means  that  the  consumers  in 
Ashtabula  must  pay  a  price  which  will  warrant  such  a  service.  It 
is  the  hope  of  the  commission  that  the  parties  can  agree  upon  a  rate 
which  will  be  fair  to  both.  If  they  cannot  so  agree,  they  can  pro- 
ceed in  the  usual  and  lawful  way  to  bring  the  matter  before  the 
commission. 

Realizing  that  even  this  limited  service  to  Ashtabula  must  be 
short  lived,  and  to  avoid  the  necessity  of  going  over  all  the  ground 
again  when  the  time  comes  for  complete  abandonment,  the  commis- 
sion will  retain  jurisdiction  of  this  proceeding  for  such  other  and 
further  orders  as  may  be  necessary  in  the  future,  and  the  same  will 
be  continued  for  that  purpose  without  day. 

An  order  will  issue  accordingly. 
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The  Limitation  Found  in  Section  12075,  General  Code,  Does  Not 
Apply  to  Refunder  of  Taxes  Under  Section  2589,  General  Code, 
and  Where  Buildings  Were  Removed  Ten  Years  Ago  From  Cer- 
tain Premises,  But  Have  Been  Erroneously  Carried  on  the  Du- 
plicate Ever  Since,  a  Clerical  Error  Exists  Which  May  Be  Cor- 
rected by  the  County  Auditor  Under  Section  2588  of  the  Gen- 
eral Code,  and  May  Become  the  Basis  of  a  Refunder  Under  Sec- 
tion 2589  of  the  General  Code  of  the  Tkxes  So  Erroneously 
Charged  and  Collected  in  the  Five  Years  Next  Prior  to  the  Dis- 
covery of  the  Mistake  by  the  Auditor. 


No.  1439 -X Opinion  Dated  July  19,  1920.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio  : 

Gentlemen — Receipt  is  acknowledged  of  your  letter  of  recent 
date  requesting  the  opinion  of  this  department,  as  follows: 

"The  Assistant  General  Solicitor  of  the  Baltimore  &  Ohio 
Railroad  Company  has  submitted  the  following  inquiry: 

In  1910  certain  buildings  were  removed  from  off  of  prem- 
ises in  Mad  River  Township,  Montgomery  County.  However, 
assessments  have  continued  to  be  levied  upon  a  valuation  of 
$1500,  so  that  a  total  of  $149.40  has  been  paid.  Application 
was  made  by  the  railroad  for  the  return  of  this  under  favor 
of  Section  2589  of  the  General  Code.  The  auditor,  acting  un- 
der instructions  from  the  county  prosecutor,  refused  to  make 
any  payment  on  account  of  Section  12075.  Please  advise 
whether,  in  your  opinion,  the  county  authorities  are  correct." 

The  sections  referred  to  in  your  communication  are,  in  part, 
as  follows: 

"Sec.  2589.  *  ♦  ♦  If  at  any  time  the  auditor  discovers  that 
erroneous  taxes  or  assessments  have  been  charged  and  col- 
lected in  previous  years,  he  shall  call  the  attention  of  the 
county  commissioners  thereto  at  a  regular  or  special  session 
of  the  board.  If  the  commissioners  find  that  taxes  or  assess- 
ments have  been  so  erroneously  charged  and  collected,  they 
shall  order  the  auditor  to  draw  his  warrant  on  the  county 
treasurer  in  favor  of  the  person  paying  them  for  the  full 
amount  of  the  taxes  or  assessments  so  erroneously  charged 
and  collected.  *  *  *" 

"Sec.  12075.  Common  pleas  *  *  *  courts  may  enjoin  the 
illegal  levy  or  collection  of  taxes  ♦  ♦  *  and  entertain  actions 
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to  recover  them  back  when  collected,  *  ♦  *  but  no  recovery 
shall  be  had  unless  the  action  be  brought  within  one  year  after 
the  taxes  *  *  *  are  collected." 

It  is  assumed  that  the  ground  on  which  the  prosecutor's  opin- 
ion was  based  was  that  the  one  year  limitation  found  in  Section 
12075  is  applicable  to  the  administrative  relief  known  as  a  "re- 
f  under"  under  Section  2589  of  the  General  Code.  If  this  is  so,  the 
prosecutor  is  in  error.  The  error  sufficiently  appears  from  the  fol- 
lowing quotation  of  a  part  of  Section  2590  of  the  General  Code, 
which  is  found  in  the  same  context  with  Section  2589: 

"No  taxes  *  *  *  shall  be  so  refunded  except  as  have  been 
so  erroneously  charged  or  collected  in  the  five  years  next  prior 
to  the  discovery  thereof  by  the  auditor." 

In  other  words,  the  ref under  sections  contain  their  own  limi- 
tation provision;  and  accordingly  the  limitation  found  in  Section 
12075  must  be  held  applicable  only  to  the  action  to  recover. 

It  may  be  added  that  there  is  a  wide  distinction  between  the 
nature  of  the  recovery  under  Section  12075  and  that  of  the  ref  under 
under  Section  2589.  Section  12075  has  been  quoted.  It  may  be 
now  pointed  out  that  in  order  to  lay  the  basis  for  action  thereunder 
the  tax  must  be  illegally  levied  or  its  collection  must  be  illegal.  We 
turn  now  to  Section  2588  of  the  General  Code  and  to  Section  2588-1, 
which  is  practically  a  repetition  of  the  former  section.  These  sec- 
tions introduce  the  subject-matter  which  runs  through  Section 
2590,  previously  referred  to,  and  includes  Section  2589.  They  show 
the  kinds  of  errors  which  may  form  the  basis  of  a  refunder,  as  fol- 
lows: 

"Sec.  2588.  From  time  to  time  the  county  auditor  shall 
correct  all  errors  which  he  discovers  in  the  tax  list  and  dupli- 
cate, either  in  the  name  of  the  person  charged  with  taxes  or 
assessments,  the  description  of  lands  or  other  property  or 
when  property  exempt  from  taxation  has  been  charged  with 
tax,  or  in  the  amount  of  such  taxes  or  assessment.  If  the  cor- 
rection, is  made  after  the  duplicate  is  delivered  to  the  treas- 
urer, it  shall  be  made  on  the  margin  of  such  list  and  duplicate 
without  changing  any  name,  description  or  figure  in  the  du- 
plicate as  delivered,  or  in  the  original  tax  list,  which  shall 
always  correspond  exactly  with  each  other." 

"Sec.  2588-1.  The  county  auditor  from  time  to  time  shall 
correct  any  clerical  errors  which  he  discovers  in  the  tax  list, 
in  the  name  of  the  person  charged  with  taxes,  the  valuation, 
description  or  quantity  of  any  tract,  lot  or  parcel  of  land  or 
improvements  thereon,  or  minerals  or  mineral  rights  therein. 
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or  in  the  valuation  of  any  personal  property,  or  when  property 
exempt  from  taxation  has  been  listed  therein,  and  enter  such 
corrections  upon  the  tax  list  and  duplicate." 

By  repeated  decisions  of  the  Supreme  and  other  courts  of  this 
state  the  kinds  of  errors  which  may  be  corrected  under  these  sec- 
tions, and  on  account  of  which  refunders  may  be  made,  must  be 
(excepting  as  to  exempt  property)  what  are  designated  as  "clerical" 
errors  as  distinguished  from  "fundamental"  errors.    . 

Humphreys  v.  Safe  Deposit  Co.,  29  0.  S.,  608 ; 
Lewis  V.  State,  59  0.  S.,  37 ; 
Brooks  V.  Lander,  13  0.  D.  (N.  P.),  634; 
State  ex  rel.  v.  Brewster,  11  W.  L.  B.,  39. 

In  short,  the  one  section  provides  a  judicial  remedy  for  recov- 
ery of  illegal  taxes ;  while  the  other  group  provides  an  administra- 
tive remedy  for  the  ref under  of  taxes  charged  and  collected  by  mere 
mistake.     The  distinction  is  believed  to  be  clear.    • 

In  the  case  under  consideration  a  mere  mistake  has  been  com- 
mitted. Not  upon  any  theory  could  it  be  claimed  that  what  is 
known  as  a  "fundamental"  error  has  been  committed.  This  fol- 
lows because  land  and  buildings  are  required  to  be  and  are  sepa- 
rately valued  and  listed  for  taxation  (see  Section  5554  of  the  Gen- 
eral Code).  If  this  were  not  so,  and  the  value  of  the  buildings 
merely  entered  into  the  value  of  the  whole  tract  on  which  they  were 
located,  the  exercise  of  judgment  and  discretion  would  be  necessary 
in  order  to  determine  how  much  less  valuable  the  tract  was  after 
the  removal  of  the  buildings.  The  carrying  over  of  the  original 
assessment  from  year  to  year  without  allowance  for  such  diminu- 
tion in  value  would  then  be  a  fundamental  error,  and  not  a  clerical 
one,  and  could  not  be  corrected  under  Sections  2588  et  seq.  of  the 
General  Code,  or  be  the  basis  of  a  refunder  under  Section  2589  of 
the  General  Code.  But  because  the  buildings  are  separately  listed 
it  would  seem  clear  that  upon  their  removal  the  continued  presence 
of  their  valuation  on  the  duplicate  is  a  mere  clerical  error.  As  au- 
thority for  this  the  case  of  Commissioners  v.  Brashear,  6  Dec.  Rep., 
1027,  may  be  cited.  In  that  case  land  which  had  no  existence  what- 
soever was  listed  and  valued  for  taxation.  It  was  held  that  a  cleri- 
cal error  had  been  committed.  See  also  Section  5571  of  the  General 
Code  authorizing  the  correction  of  valuation  by  the  county  auditor. 
This  conclusion  seems  to  be  justified  by  reading  together  the  lan- 
guage of  Section  2588,  wherein  it  refers  to  "the  description  of  lands 
or  other  property"  and  "the  amount  of  such  taxes  or  assessment." 
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Had  the  question  arisen  entirely  under  the  present  statutes 
difficulty  would  have  been  encountered  because  of  the  peculiar  con- 
dition of  those  statutes.  The  destruction  of  property  between  cer- 
tain dates  may,  upon  affidavit  of  the  owner,  become  the  basis  of  a 
correction  of  the  duplicate  (Section  2591,  (General  Code) ;  but  there 
does  not  seem  to  be  any  way  to  get  buildings  not  destroyed  or  re- 
moved between  the  dates  specified  in  the  Section  cited  off  the  dupli- 
cate. That  is  to  say,  it  is  not  made  the  specific  duty  of  any  public 
officer  to  note  the  destruction  or  removal  of  such  buildings,  nor 
(otherwise  than  as  a  complainant  before  the  board  of  revision)  is 
the  owner  given  any  remedy  other  than  that  afforded  by  Sections 
2588  et  seq.  of  the  General  Code  for  such  purpose.  Manifestly, 
however,  it  would  be  erroneous  to  tax  property  which  has  no  ex- 
istence; and  it  would  seem  that  the  continued  listing  and  assess- 
ment of  non-existent  property  would  constitute  a  clerical  error  in 
the  duplicate,  even  though  it  would  be  difficult  to  say  that  any  par- 
ticular officer  had  made  a  mistake  in  leaving  it  there. 

However,  this  difficulty  disappears  when  it  is  considered  that 
the  initial  error  whereby  the  buildings  in  question  were  placed 
upon  the  first  duplicate  made  up  after  their  removal  occurred  in  the 
year  1910.  At  thg^t  time  the  following  sections  of  the  General  Code 
were  in  effect : 

Section  5575,  Gfeneral  Code  of  1910 : 

"At  the  time  of  making  the  lists  of  personal  property,  the 
assessor  of  personal  property  shall  make  a  list  of  real  property 
which  has  become  subject  to  taxation,  *  *  ♦.  He  shall  also 
make  and  return  a  list  of  all  new  buildings  or  other  structures 
over  one  hundred  dollars  in  value,  *  *  *." 

Section  5578,  General  Code  of  1910 : 

"In  case  of  the  destruction  by  fire,  flood,  cyclone,  storm 
or  otherwise,  of  a  new  structure,  or  of  orchards,  timber,  orna- 
mental trees  or  groves,  over  one  hundred  dollars  in  value,  the 
value  of  which  had  been  included  in  a  former  valuation  of  the 
tract  on  which  they  stood,  such  assessor  shall  determine,  as 
near  as  practicable,  how  much  less  valuable  such  tract  or  lot 
is  in  consequence  of  such  destruction  and  make  return  thereof. 
If  the  assessor  fails  or  neglects  so  to  do,  the  county  or  city 
board  of  equalization  shall  perform  such  duty  and  the  auditor 
shall  deduct  the  losses  from  the  value  of  such  property  as  it 
stands  on  the  tax  list." 

Section  5571  of  the  General  CodQ  has  been  previously  referred 
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to.     It  was  in  the  statutes  in  1910,  in  company  with  Section  5572, 

which  then  provided  as  follows : 

"A  county  auditor  shall  correct  the  valuation  of  any  par- 
cel of  real  property  on  which  any  new  structure  of  over  one 
hundred  dollars  in  value  has  been  erected,  or  on  which  any 
structure  of  like  value  has  been  destroyed,  agreeably  to  the 
•  return  thereof  made  in  accordance  with  the  provisions  of  this 
title  by  the  assessor." 

There  is  a  slight  discrepancy  between  Sections  5572  and  5578 
as  above  quoted,  in  that  the  latter  refers  only  to  a  "new  structure," 
whereas  Section  5572  spoke  of  "any  structure."  Quite  obviously 
the  word  "new"  is  out  of  place  in  Section  5578  and  should  be  dis- 
regarded. The  scheme,  then,  under  these  sections  (which  have 
since  been  repealed  for  reasons  which  need  not  now  be  discussed) 
was  that  the  assessor  of  personal  property  should  note  the  destruc- 
tion of  buildings  and  other  improvements  or  natural  enhancements 
of  the  value  of  real  property,  and  that  the  auditor  should  correct 
the  duplicate  in  accordance  with  the  returns  of  the  assessor.  Lit- 
erally, the  assessor  under  Section  5578  must  exercise  judgment  and 
discretion  as  to  "how  much  less  valuable  such  tract  *  *  *  is  in  con- 
sequence of  such  destruction."  But,  as  previously  noted,  where 
all  the  buildings  on  a  tract  are  totally  destroyed,  as  seems  to  be 
the  case  here,  so  that  the  tract  becomes  entirely  vacant  of  buildings, 
there  would  be  nothing  for  the  assessor  to  do  except  to  subtract  the 
assessed  value  of  the  buildings;  for  to  do  otherwise  would  consti- 
tute  a  reappraisement  of  the  land  itself,  which  could  not  have  been 
the  intention  of  the  general  assembly.  Therefore,  in  a  case  of  this 
kind  it  would  seem  that  the  omission  of  officers  charged  by  Sections 
5578  and  5572  would  be  a  mere  clerical  error,  for  the  correction  of 
which  ample  warrant  was  found  in  the  statutes  providing  for  the 
correction  of  errors,  which  were  then  in  force. 

The  repeal  of  these  sections,  together  with  the  abolition  and 
subsequent  reinstatement  of  the  office  of  personal  property  assessor 
under  clearly  modified  statutes  undoubtedly  destroyed  the  exact 
machinery  by  which  these  corrections  could  have  been  made  in  1910. 
Nevertheless,  the  substantial  right  which  arose  at  that  time  by 
virtue  of  Section  26  of  the  General  Code  was  preserved,  especially 
in  view  of  the  fact  that  the  power  of  the  auditor  to  correct  errors 
has  not  been  taken  away. 

It  may  be  added  that  certain  early  nisi  prius  decisions  seem  to 
be  out  of  harmony  with  the  view  which  has  been  expressed,  in  hold- 
ing in  substance  that  a  clerical  error  can  not  occur  unless  the  evi- 
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dence  of  it  can  be  established  by  comparing  one  written  record  with 

another. 

See,  for  example: 

Brooks  V.  Lander,  13  O.  D.  N.  P.,  634; 
Mitchell  V.  Commissioners,  10  Dec.  Rep.,  628; 
Chatfield  v.  Commissioners,  10  Dec.  Rep.,  511; 
Sandheger  v.  Commissioners,  8  Dec.  Rep.,  569. 

This  principle,  however,  was  repudiated  in  Lewis  vs.  State,  59 
O.  S.,  37,  subsequently  decided,  which  expressly  holds  that  an  error 
may  exist  on  the  tax  list  in  the  office  of  the  county  auditor  and  be 
susceptible  to  correction  by  him  under  the  sections  under  discus- 
sion, even  when  the  existence  of  the  error  must  be  partly  estab- 
lished by  parol  evidence. 

For  the  foregoing  reasons,  then,  the  Commission  is  advised 
that  it  is  the  opinion  of  this  department  that  the  limitation  found 
in  Section  12075  of  the  General  Code  does  not  apply  to  refunders 
under  Section  2589  of  the  General  Code;  and  that  where  buildings 
were  removed  ten  years  ago  from  certain  premises,  but  have  erron- 
eously carried  on  the  duplicate  ever  since,  a  clerical  error  exists 
which  may  be  corrected  by  the  county  auditor  under  Section  2588 
of  the  General  Code,  and  may  become  the  basis  of  a  ref  under  under 
Section  2589  of  the  General  Code  of  the  taxes  so  erroneously 
charged  and  collected  in  the  five  years  next  prior  to  the  discovery 
of  the  mistake  by  the  auditor.  In  this  instance  the  auditor  prob- 
ably did  not  discover  the  mistake  until  his  attention  was  called 
thereto  by  the  company,  which  may  have  been  in  the  year  1920. 
If  this  is  so,  then  the  entire  amount  of  the  erroneous  taxes  col- 
lected in  the  ten-year  period  can  not  be  refunded,  but  only  such 
taxes  as  were  collected  in  the  five  years  next  prior  to  the  discovery-' 
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Underwood  et  al.  v.  Rutan  et  al. 

Wills — Validity — Devise  Contingrent  Upon  Recovery — Execution — 
Attestation  or  Acknowledgement  SuflScient,  When — ^Witnesses  to 
Signature  by  Mark. 


1.  A  testamentary  clause  -in  a  will  disposing  of  the  testatrix's  property 
after  death,  in  case  she  does  not  recover,  is  a  contingent  will,  and  valid  if  re- 
covery does  not  occur. 

2.  Where  two  subscribing  witnesses  have  seen  a  testatrix  subscribe  her 
name  to  a  will  by  directing  another  to  sign  her  name  thereto  in  her  presence, 
the  testatrix  attaching  her  mark  thereto  and  the  signature  so  made  is  then 
attested  and  subscribed  by  said  witnesses  in  the  testatrix's  presence,  the  will 
is  properly  executed.  In  such  case  it  is  not  necessary  that  the  testatrix  de- 
clare that  the  instrument  in  her  will  or  that  she  has  signed  it.  (Keyl  et  al.  v. 
Feuchter  et  al.,  56  Ohio  St.,  424  distinguished.) 


No.  16340— (Decided  June  8,  1920.) 

Error  to  the  Court  of  Appeals  of  Logan  County. 

The  following  instrument  was  admitted  to  probate  by  the  pro- 
bate court  of  Logan  county,  Ohio,  as  the  last  will  and  testament  of 
Rebecca  R.  Williams,  deceased : 

"I  [In]  case  I  do  not  recover  I  want  my  undivided  half  of  all 
the  Peoples  Bank  Block  &  other  Buildings  extending  across  the 
Alley — &  my  Bank  Stock  to  be  put  in  Trust  The  dividends  &  rents  to 
go  toward  the  endowment  fund  of  the  Mary  Rutan  Hospital — I  also 
want  my  Library  to  go  to  the  Y.  M.  C.  A. — In  memory  of  Earnest 
P.  Williams 

"Rebecca  R.  Williams  (X) 
"Miss  Pearl  Corbett, 
"Elizabeth  D.  Lee." 
Suit  was  brought  by  plaintiffs  in  error  to  contest  the  paper 
writing,  asking  that  an  issue  be  made  to  determine  whether  it  was 
the  last  will  and  testament  of  the  deceased.    Upon  the  issue  joined 
the  jury  returned  a  verdict  sustaining  the  will.    The  judgment  of 
the  trial  court  sustaining  the  will  was,  on  error,  affirmed  by  the 
court  of  appeals ;  whereupon  error  was  prosecuted  to  this  court. 

This  paper  writing  was  executed  on  October  16,  1916,  during 
the  last  sickness  of  the  testatrix.  She  did  not  recover  from  illness 
which  had  overtaken  her  at  the  date  of  the  alleged  execution  of  the 
instrument.    There  was  no  attestation  clause  embodied  in  the  paper 
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writing.  While  the  instrument  itself  was  not  dated,  it  was  placed, 
at  the  time,  in  an  envelope,  which  was  marked  "Statement  of  Re- 
becca Williams.  Oct.  16th,  1916."  Among  others  who  testified  in 
the  contest  proceedings  were  Pearl  Corbett  and  Elizabeth  D.  Lee, 
the  two  subscribing  witnesses  to  the  paper  writing.  The  former 
had  been  acting  as  a  day  nurse"  for  a  period  of  about  eight  months, 
and  the  latter  was  an  old  friend  visiting  the  deceased.  Both'  of  these 
witnesses  testified  that  at  the  time  of  the  execution  of  the  paper 
writing  the  deceased  was  ill  in  bed ;  that  Mrs.  Lee  signed  the  name 
of  Rebecca  R.  Williams  to  the  instrument  and  made  the  parenthesis 
in  which  the  crossmark  was  placed ;  that  testatrix  with  the  support 
of  these  two  witnesses  placed  the  cross-mark  in  the  parenthesis. 
While  the  evidence  does  not  distinctly  disclose  a  direct  request  that 
the  two  witnesses  subscribe  as  such,  there  is  sufficient  testimony 
to  indicate  that  the  decedent  desired  both  to  witness  the  signature 
to  the  instrument.  The  testimony  further  discloses  that  Mrs.  Lee 
suggested  to  the  decedent  that  she  make  a  will  or  some  testamentary 
disposition  of  her  property  to  take  effect  in  case  of  death ;  that  the 
testatrix  dictated  to  Mrs.  Lee  what  disposition  she  desired  to  make 
of  her  property  and  the  latter  wrote  the  instrument  as  quoted  above. 
In  this  connection  the  record  gives  the  testimony  of  Elizabeth  D. 
Lee,  relating  to  a  conversation  with  testatrix,  as  follows : 

"  'Well,  have  you  any  other  bequest  you  want  to  make  ?'  'Not 
now.'  Then  I  said,  'Well,  now  this  is  all  right.'  'Well,*  she  says,  'now 
this  has  to  be  signed  and  you  know  I  can't  write.'  'Well,'  I  said,  'I 
can  write  your  name,  and  would  you  be  willing  to  make  your  mark  ?' 
'Yes,'  she  says,  'I  will  make  my  mark,  but  you  will  have  to  get 
Gretchen,'  that's  the  nurse,  she  called  her  Gretchen — 'have  the 
nurse  come  in  and  raise  me  up.'  So  I  called  the  nurse ;  she  raised 
her  up  in  bed,  and  I  held  her,  stood  at  her  back  and  the  nurse  gave 
her  the  pen  and  ink,  and  then  she  slipped  her  hand  under  her  elbow, 
like  this,  (illustrating)  to  just  kind  of  support  it,  just  as  though  she 
would  lay  it  down  this  way ;  and  with  her  own  hand  she  made  that 
cross  in  the  parenthesis  that  I  had  made  for  it,  just  as  plainly  as 
anybody ;  and  then  she  laid  down.  'Now,'  I  said,  'Rebecca' — 'Now,' 
she  says,  'but  you  must  sign  this ;  it  requires  two  signatures.'  Well,' 
I  said,  *I  will  sign  it,  but  I  will  let  the  nurse  sign  first.'  So  Miss 
Corbett  signed ;  then  I  signed ;  and  'Now'  I  said,  'Rebecca,  1  am  go- 
ing to  fold  this  up  and  put  it  in  an  envelope,  and  what  shall  I  do  with 
it  ?  I  don't  want  the  responsibility  of  it.'  'Well,'  she  said,  'You  call 
Mary  Reese  and  have  her  unlock  the  middle  drawer  and  put  it  right 
in  the  drawer  there.'    So  I  put  it  in  the  envelope  and  sealed  it ;  then 
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I  wrote  on  it,  in  a  hurried  way,  'Statement  of  Rebecca  R.  Williams^ 
October  16, 1916.'  It's  written  on  the  envelope,  and  I  read  it  to  her^ 
'Now,  I  have  written  this  is  a  statement,'  and  she  looked  at  me ;  she 
didn't  say ;  that  was  my  doings ;  she  didn't  tell  me  what  to  write  on 
the  envelope.  And  so  the  housekeei>er  unlocked  the  drawer  and  we 
put  it  in  there.  'Now,'  I  said,  'You  understand,  if,  when  you  get 
well,  if  you  want  to  make  a  more  extensive  will,  you  can  either  em- 
body this  in  it  or  you  can  destroy  this  and  make  another.'  'Well,' 
she  says,  'don't  you  think  I  have  made  a  mighty  good  start?'  'Yes, 
I  think  you  have.'  And  so  then  I  left  the  room." 

The  witness  Pearl  Corbett  also  testified  that  she  saw  the  words 
"Rebecca  R.  Williams"  written  by  Mrs.  Lee  and  that  she  also  saw 
the  cross-mark  attached  thereto  by  the  deceased ;  she  also  testified 
that  Mrs.  Williams  requested  Mrs.  Lee  to  write  her  name  to  the  will 
and  that  she  herself  would  make  a  cross-mark,  and  that  deceased 
said  at  the  time  that  Mrs.  Lee  and  herself  should  both  sign. 

Messrs.  Owen,  Ware  &  Owen  and  Messrs.  Johnson  &  Miller,  for 
plaintiffs  in  error. 

Mr.  John  E.  West  and  Messrs.  Miller  &  Middleton  for  defendant 
in  error. 
Jones,  J. 

While  the  usual  testamentary  words  are  not  utilized  in  this  in- 
strument, the  language  used,  supplemented  by  the  testimony  of  the 
witnesses,  is  sufficient  to  disclose  that  the  instrument  in  question 
was  intended  to  be  a  will  and  a  testamentary  disposition  of  the,  prop- 
erty in  case  of  death.  40  Cyc,  995,  and  Bailey  v.  Bailey  et  aL,  8 
Ohio,  239. 

If  otherwise  valid,  the  fact  that  a  testator  has  made  a  testa- 
mentary disposition  dependent  upon  the  contingency  of  failure  to 
recover  from  illness  does  not  invalidate  the  instrument  in  the  event 
such  recovery  does  not  occur.  In  this  case  the  disposition  of  the 
property  was  to  be  made  at  her  death,  and  upon  the  contingency  that 
she  did  not  recover.  The  authorities  uniformly  hold  that  contingent 
wills  of  this  character  are  always  upheld  in  the  event  of  non-re- 
covery, as  they  display  the  evident  intention  of  the  testator.  Mor- 
row Appeal,  116  Pa.  St.,  440 ;  Robnett  et  al.  v.  Ashlock,  49  Mo.,  171 ; 
In  re  Todd's  Will,  2  Watts  &  S.  (Pa.),  145;  Dougherty  &c.  v.  Dough- 
erty &c.,  61  Ky.  (4  Met.),  25,  and  Magee  et  al.  v.  McNeil  et  dl.,  41 
Miss.,  17. 

The  complaint  is  now  made,  however,  that  the  trial  court  erred 
m  charging  the  jury  that  it  was  not  necessary  for  the  subscribing 
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witnesses  to  hear  the  testatrix  declare  that  it  was  her  will,  or  that 
she  had  signed  her  name  thereto,  if  the  witnesses  actually  saw  the 
testatrix  sign  her  name  to  the  writing.  The  charge  upon  that  sub- 
ject given  by  the  trial  court  is  as  follows : 

"The  testator  may  sign  his  own  name  or  another  may  sign  in 
his  presence  and  at  his  express  direction.  A  testator  may  sign  by 
mark  and  direct  the  signing  of  his  name  by  another.  When  wit- 
nesses, two  or  more,  who  are  competent,  see  the  testator  sign  his 
name  to  the  writing,  it  is  not  necessary  that  they  hear  him  declare 
that  it  is  his  will  or  that  he  has  signed  his  name  thereto." 

It  is  now  claimed  that  this  charge  is  in  direct  conflict  with  the 
law  of  this  court  as  stated  in  the  syllabus  of  Keyl  et  al.  v.  Feuchter, 
56  Ohio  St.,  424.  In  respect  to  the  execution  of  wills,  Section  10505, 
General  Code,  is  as  follows  : 

"Such  will  must  be  signed  at  the  end  by  the  party  making  it,  or 
by  some  other  person  in  his  presence,  and  by  his  express  direction, 
and  be  attested  and  subscribed  in  the  presence  of  such  party,  by  two 
or  more  competent  witnesses,  who  saw  the  testator  subscribe,  or 
heard  him  acknowledge  it.** 

The  case  of  Keyl  et  al.  v.  Feuchter,  supra,  was  reported  in  a 
per  curiam  to  which  the  following  syllabus  was  attached :  "One  es- 
sential to  the  admission  of  a  paper  writing  purporting  to  be  a  will 
to  probate  is  that  it  shall  have  been  acknowledged  by  the  maker  as 
his  will,  and  his  signature  also  acknowledged,  in  the  presence  of  the 
two  subscribing  witnesses."  , 

Undoubtedly  if  the  broad  and  natural  significance  be  given  to 
the  quoted  syllabus  it  is  there  held  that  in  Ohio  a  will  to  be  valid 
must  be  acknowledged  by  the  maker  as  his  will  in  the  presence  t>f 
two  subscribing  witnesses,  even  if  they  were  present  and  saw  him 
subscribe  it.  Under  the  practice  of  this  court  syllabi  are  infre- 
quently attached  to  these  per  curiams,  and  in  the  case  of  Keyl  et  al. 
V.  Feuchter,  supra,  the  quoted  syllabus  undoubtedly  has  gone  beyond 
the  scope  which  the  facts  in  the  case  and  the  per  curiam  warrant. 
While  the  language  of  the  syllabus  states  that  one  essential  to  the 
admission  of  a  will  is  that  it  should  be  acknowledged  by  the  maker 
as  his  will,  an  examination  of  the  case  discloses  that  the  real  issue 
involved  was  whether  the  signature  of  a  testator,  made  in  the  ab- 
sence of  a  subscribing  witness,  was  acknowledged  in  the  presence  of 
the  latter.  And  at  the  close  of  the  per  curiam  that  feature  of  the 
case  was  the  only  one  disposed  of  by  the  court,  for  the  court  there 
finds  that  there  was  no  acknowledgement  by  the  maker  "either  of 
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the  paper  as  his  will,  or  of  his  sigrnature  thereto,  in  the  presence  of 
that  subscribing  witness." 

The  language  of  the  Ohio  statute  relating  to  the  execution  of 
wills  is  somewhat  different  from  that  found  in  other  states  of  the 
Union.  Our  statute  requires  the  attestation  and  subscription  of  two 
witnesses,  who  (a)  saw  the  testator  subscribe,  (b)  heard  him  ac- 
knowledge it.  The  last  phrase  is  peculiar  to  the  Ohio  code  and  is  not 
generally  found  elsewhere. 

In  this  case  the  subscribing  witnesses  actually  saw  and  helped 
the  testatrix  attach  her  signature  to  the  instrument  in  question. 
The  statute  was  therefore  complied  with  by  the  attestation  and  sub- 
scription of  two  witnesses  "who  saw  the  testator  subscribe."  This 
feature  of  the  case  distinguishes  the  following  Ohio  cases  where  the 
will  was  executed  by  the  testator  in  the  absence  of  the  subscribing 
witnesses  and  where  it  was  held  that  an  acknowledgment  was  ne- 
cessary :  Raudebaugh  v.  Shelley,  6  Ohio  St.,  307 ;  Haynes  v.  Haynes, 
33  Ohio  St.,  598,  and  Keyl  et  al.  v.  Feuchter,  supra. 

The  charge  of  the  court,  in  respect  to  the  execution  of  this  will 
is,  therefore,  not  erroneous.  The  charge  of  the  court  is  challenged 
in  other  respects,  but,  upon  examination  of  the  whole  charge,  we 
find  no  prejudicial  error  therein. 

The  judgment  of  the  court  of  appeals  is  affirmed. 

Judgment  affirmed. 

Matthias,  Johnson  and  Merrell,  JJ.,  concur.  Nichols,  C.  J.,  not 
participating. 
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NEW  INCORPORATIONS 

The  Cleveland  Decorative  Works 
Co.,  Cleveland,  $20,000.  Leo  M. 
Friedman,  Jack  Friedman,  Joseph 
Friedman,  Roal  Friedman,  Rose 
Friedman. 

The  Guernsey  Electric  Co.,  Cam- 
bridge, O.,  $25,000.  C.  B.  Hershey, 
John  B,  Nicholson,  George  D.  Nichol- 
son, W.  L.  Stewart,  Edith  M.  Her- 
shey. 

The  Union  Laundry  Co.,  Ports- 
mouth, O.,  $50,000.  Charles  R.  Heab- 
erlin,  James  W.  Fitch,  S.  Anselm 
Skelton,  David  Mitchell,  Sherrard  M. 
Johnson. 

The  Burroughs  Photo-Play  Co., 
Cleveland,  $10,000.  H.  C.  Burroughs, 
F.  Seaborn,  Mrs.  Charles  Villwock, 
Nellie  M.  Printy,  L.  M.  Perry. 

The  Guardian  Discount  Co.,  Cleve- 
land, $1,000.  James  P.  Hansen,  E.  J. 
Paul,  Adam  Gresser,  J.  A.  Fetterman, 
John  Gresser. 

The  Hess-Cook  Co.,  $50,000.  Jay 
R.  Hess,  Thomas  F.  Cook,  Herbert  B. 
Woodling,  J.  V.  Bunker,  L.  A.  Maha- 
tede,  Daniel  Macfie,  Eric  R.  Hoover, 
James  A.  Grady,  Hazel  R.  Miller. 

The  Heam  Construction  Co.,  Cleve- 
land. $500,000.  J.  A.  Heam,  C.  D. 
Friebolon.  C.  L.  Swearingen.  Law- 
rence H.  Snyder,  Joseph  H.  Mellen. 

The  Mutual  Bond  Co.,  Dayton, 
$100,000.  Harry  Bloch,  Isaac  Eisen- 
berger,  Rasalie  Eisenberger,  Hannah 
Bloch,  Sidney  G.  Kusworm. 

The  Universal  Realty  Co.,  Cleve- 
land, $25,000.  John  A.  Royce,  C.  F. 
Franks.  Edward  A.  Roob,  A.  C.  Lor- 
man,  R.  L.  Gottfried. 

The  Plumbers'  Specialty  Sales 
Aepncy,  Cincinnati,  $5,000.  Edna  M. 
McKinnev,  Lawrence  R.  Lytle,  A.  A. 
Weingflrtner,  Alma  M.  Budd,  Maris 
A.  Hoffmeister. 

The  Lee  Au*;omobile  Sal^s  Co.. 
Clevpland,  $200,000.  John  E.  Palmer. 
H.  W.  Kage.  Riilph  B.  Lee,  Robert 
Dase.  Wm.  Xweiirart. 

North  West  Threshinor  Co.,  Wind- 
ham, 0..  $3,600.  A.  W.  Messpnger, 
O.  C.  Miller.  A.  G.  Stanley.  W.  P. 
P^^avenger,  John  W.  Waltz,  Freeman 
Kine. 

Thp  C.  L.  Tavlor  Co.,  Canton,  O  . 
^?.^  000.  C.  L.  T«vlor,  B.  L.  Hawk.  H. 
Nelius,  G.  B.  Kellogg,  F.  B.  Melchior. 


The  Harmon  Garage  Co.,  Cleveland, 
$10,000.  L:  J.  Kohn,  J.  S.  Kohn,  C. 
E.  Phipps,  Norma  E.  Baer,  T.  J. 
Eraser. 

Queen  Esther  Lodge,  Cleveland. 
Jacob  Klein,  Hulda  Sey,  Jennie  Els- 
offer,  Ettie  Neuvirth,  Sarah  Ungar, 
Mali  Moskovitz,  Sarah  Langman, 
Fannie  Folkman,  Fannie  Kohn. 

The  Celina  Equity  Exchange  Co., 
Celina,  Ohio,  $50,000.  C.  W.  Riley, 
Joseph  B.  Andrews,  Cal  Staeger,  W. 
L.  Trenary,  Joseph  Pax. 

The  Columbus  Aerial  Transporta- 
tion Co.,  Columbus,  $20,000.  D.  E. 
Hamiel,  Fred  Pickering,  F.  D.  Hen- 
derson, S.  M.  Turpie,  William  F.  Cent- 
ner. 

The  Vacuette  Suction  Sweeper  Co., 
Columbus,  $15,000.  Harold  G.  Mo- 
sier,  C.  F.  Reavis,  Jr.,  W.  B.  Cockley, 
Joseph  B.  Marsh,  Leslie  Nichols. 

The  Portsmouth  Publishing  Co.. 
Portsmouth,  O..  $5,000.  Harry  E. 
Taylor,  Vallee  Harold,  Leah  Pauline 
Grimes  Taylor,  George  M.  Taylor, 
Clara  Davis  Taylor. 

Increases 

The  Booher-Pieper  Co.,  Dayton;  $5,- 
000  to  $15,000. 

The  Toledo  Associates  Co.,  Toledo; 
$25,000  to  $100,000. 

The  Yarder  Manufacturing  Co.,  To- 
ledo; $15,000  to  $50,000. 

The  M.  S.  Ramseyer  Co.,  Toledo; 
$10,000  to  $1,000,000. 

The  Lampkovitz  Store  Fixture  Co.. 
Cleveland;  $10,000  to  $20,000 

The  Harrold  Tool  &  Force  Co.,  Co- 
lumbiana; $25,000  to  $50,000. 

The  Consolidated  Oil  Co.,  Cleveland: 
$150,000  to  $300,000. 

The  Cuyahoga  Falls  Mason i«*  Tem- 
ple Co.,  Cuyahoga  Falls;  $10.')00  to 
$50,000. 

The  Clemmer  &  Johnson  Cp.,  Ak- 
ron: $30,000  to  $100,000. 

The  London  Creamery  Co.,  lytndon; 
$10,000  to  $50,000. 

The  Middlebranch  Elevator  ^  Suo- 
nlv  Co.,  Middlebranch;  $15,000  t3»i  $40,- 
000. 

Decreases 

The  Gramm -Bernstein  Motor  Truck 
Co.,  Lima;  $6,500,000  to  $500,000. 

The  Consolidated  Iron-Steel  Manu- 
facturing Co.,  Cleveland;  $1,750,000  to 
$1,207,000. 
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No.  288 — ^In  the  Matter  of  the  Joint  Petition  for  the  Approval  of 
the  Agreement  for  the  Consolidation,  Under  the  Name  of  the  Ohio 
State  Telephone  Company,  of  the  United  States  Telephone  Com* 
pany  and  Fourteen  Other  Companies.    Rates  Fixed. 


(Dated  August  20,  1920) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
further  consideration  upon  the  application  of  The  Ohio  State  Tele- 
phone Company  praying  for  such  further  modification  and  amend- 
ment of  the  order,  made  and  entered  herein  as  of  date  July  23d, 
1914,  in  so  far  as  it  fixes  and  prescribes  the  maximum  rates  and 
charges  for  the  furnishing  of  long  distance  telephone  service  by 
said  The  Ohio  State  Telephone  Company,  as  will  permit  and  author- 
ize it  to  establish,  maintain,  impose  and  collect,  in  lieu  of  the  rates, 
charges,  tolls  and  rentals  for  said  service  prescribed  and  fixed  by 
said  order,  the  rates,  charges,  tolls  and  rentals  set  forth  in  the 
schedule  appended  to  said  application  and  marked  for  indentifica- 
tion  "Toll  Rates  P.  U.  C.  O.  No.  1,  Original  Sheets  1,  2,  3,  4,  5,  6,  7, 
and  8,"  and  the  evidence  submitted  upon  the  hearing  thereupon : 

Upon  consideration  whereof  the  Commission  (having,  by  en- 
try made  and  entered  herein  as  of  date  November  26th,  1919,  to 
enable  itself  to  conclude  its  consideration  of  said  application,  pend- 
ing the  final  determination  of  said  matter,  authorized  the  said  The 
Ohio  State  Telephone  Company  to  continue  in  effect,  as  emergency 
rates,  its  then  effective  rates,  charges  and  tolls  for  such  service, 
which,  having  been  established  under  authority  of  the  Postmaster 
General  during  the  period  of  governmental  control  of  applicant's 
system,  are  ther  rates  now  sought  to  be  established  for  the  furnish- 
ing of  such  service,  under  the  authority  of  this  commission),  being 
fully  advised  in  the  premises,  finds  that,  taking  into  consideration 
the  value  of  the  property  used  and  useful  in  the  furnishing  of  said 
service,  the  cost  of  furnishing  the  same,  and  the  necessary  amounts 
which  should  be  set  aside  from  income  for  depreciation  and  con- 
tingencies,, the  rates,  charges,  tolls  and  rentals  for  the  furnishing 
of  long  distance  service  set  forth  in  said  schedule,  identified  as  afore- 
said and  appended  to  the  instant  application,  are  not  unjust,  un- 
reasonable or  excessive,  save   and    except   the   so-called  "Report 
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Charges"  therein  provided  for  uncompleted  or  abandoned  person-to- 
person  calls,  which,  in  so  far  as  they  apply  to  such  uncompleted  or 
abandoned  calls  in  all  but  the  following  regards,  hereby  are  found 
and  determined  to  be  unjust,  unreasonable,  and  unlawful,  viz: 

(1)  When  the  call  is  uncompleted  by  reason  of  the  neg- 
lect or  refusal  of  tjie  calling  party,  or  the  refusal  of  the  called 
party  for  any  reason,  to  talk,  but  the  calling  party  shall  not  be 
chargeable  on  account  of  his  absence  from  the  calling  station 
after  one  hour  from  time  of  filing  the  call,  or  one  hour  after 
the  expiration  of  the  delay  subject  to  which  call  was  accepted. 

(2)  When  failure  to  complete  the  call  is  due  to  the  in- 
accuracy of  the  given  location  or  address  of  the  called  party, 
and  report  is  made  within  one  hour  of  the  time  of  filing  of  call, 
or  one  after  the  expiration  of  the  delay  subject  to  which  the 
call  was  accepted. 

(3)  When  calling  party  on  request,  receives  specific  in- 
formation, if  call  cannot  be  completed, 

and  will  not  yield  a  rate  of  return  greater  than  said  The  Ohio  State 
Telephone  Company  is  entitled  to  earn  upon  its  property  so  de- 
voted to  the  service  of  the  public  in  the  furnishing  of  said  service. 
It  is,  therefore. 

Ordered,  That  the  order,  made  and  entered  herein  on  the 
twenty-third  day  of  July,  1914,  be,  and  hereby  it  is  further  modi- 
fied and  amended  to  permit  and  authorize  said  The  Ohio  State  Tele- 
phone Company  to  establish,  effective  September  1st,  1920,  and 
thereafter  to  maintain,  impose  and  collect  for  the  furnishing  of  long 
distance  service  the  rates,  charges,  tolls  and  rentals  hereinbefore 
found  and  determined  not  to  be  unjust,  excessive,  or  unreasonable, 
a^nd  instead  and  in  lieu  of  the  rates,  charges,  tolls  and  rentals,  for 
^uch  service  fixed  and  prescribed  by  said  order.    It  is  further 

Ordered,    That  schedules  be  filed  in  conformity  herewith. 


No.  885— In  the  Matter  of  the  Application  of  the  Steam  Railroad 

'    ComiMuiies  Operating  in  the  State  of  Ohio  for  Authority  to  File 

New  Schedules,  Effective  Upon  Less  Than  Thirty  Days'  Notice. 


(Dated  August  17,  1920) 

This  matter  came  on  to  be  heard,  and  wa3  heard  upon  the  ap- 
plication of  the  steam  railroad  companies  operating  within  the 
State  of  Ohio  for  special  permission  to  file,  effective  upon  five  days' 
notice,  and  not  later  than  August  26th,  1920,  supplements  to  exist- 
ing tariff  publications  effecting  certain  increases  in  the  Ohio  intra- 
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state  rates,  charjgres'and  fares  for  the  transportation  of  passengers, 
excess  baggage,  Pullman  car  service,  milk  and  cream,  and  freight  of 
all  kinds  and  classifications :  •    •'  ^       -    •  : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that,  the  maximum  rate  of  fare  for 
the  transportation  of  passengers,  whether  ixl  ordinary  coach  equip- 
ment or  Pullman  car  equipment,  having  been  prescribed  by  Section 
8977,  General  Code  of  Ohio,  as  amended  January  29,  1920,  (108 
O.  L.,  Pt.  2,  1165),  at  three  cents  per  mile,  a  rate  less  than  that  pro- 
posed to  be  established ;  and  the  charges  for  the  transportation  of 
excess  baggage  being  so  inter-related  with  the  rates  for  passenger 
service  that  an  incre^e  of  the  one  cannot  be  effected,  as  proposefi, 
without  the  increase  of  the  other,  and  this  cQmmission  having  here- 
tofore found  and  determined  that  the  classification  of  milk  as 
"milk"  and  "creaiji''  is  improper,  and  having  fixed  a  just  and  rea- 
sonable schedule  of  rates  for  the  transportation  of  milk,  within  the 
State  of  Ohio,  it  is 

Ordered,  That  said  application  for  authority  to  publish  such 
increased  rates  for  passenger  service,  the  so-called  Pullman  sur- 
charge, charges  for  the  transportation  of  excess  baggage  and 
charges  for  the  transportation  of  milk  and  cream  within  the  ^tate 
of  Ohio  should  be,  and  hereby  it  is  denied.  .       .  ^ 

And  it  appearing  further  that  the  Interstate  Commerce  Com- 
mission has  authorized  such  carriers  to  increase  forty  percentum 
the  present  rates  for  freight  and  switching  service,  together  with 
the  charges  for  transit,  weighing,  diversion,  reconsignment,  light- 
erage, loadage,  storage,  (not  including  track  storage)  and  transfer 
services,  where  the  carriers  provide  separate  charges  against  ship- 
pers for  such  services,  it  is  further  ,  !    .       , 

Ordered,  That  authority  be,  and  hereby  it  is  granted  the  stea^ 
railroad  companies  operating  within  the  Stat6  of  Ohio  to  filej  effec- 
tive upon  five  days'  notice  but  not  prior  to  August  26th,  1920,  sup- 
plements to  existing  tariffs  effecting  increases,  not  exceeding  forty 
(40)  percentum  of  the  existing  charges  and  I'ates,  in  thfe  preseht 
rates  and  charges  applsring  within  the  State  of  (Jhio  for  freight'  Aftd 
switching  service,  together  with  chiarges  for  transit,  weighing,  di- 
version, reconsignment,  lighterage,  loadage,  storage  (not  including 
track  stdrage)  and  transfer  service^,'  wliere  the  carriei^' '  brovi&e 
separate  charges  against  shippers  for  sUch  servites.  ;  But  the  coih- 
mission  reserves  the  right  to  suspend  said  tariffs  aiid  any  or  All 
rates  carried  therein,  as  provided  by  law,  anci  Upon  hearing  upon  the 
reasonableness  of  any  or  all  of  such  rates,  the  burden  of  proof  shall 
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be  and  remain  upon  the  carriers,  as  provided  by  law,  as  fully  as  if 
this  order  granting  a  less  period  than  the  statutory  time  for  filing 
of  such  schedules  had  not  been  made. 


No.  889 — ^In  the  Matter  of  the  Amplication  of  The  American  Rail- 
way Express  Company  for  Authority  to  File  Increased  Rates  and 
Classificaticm,  Effective  Upon  Less  Than  Thirty  Days'  Notice. 


(Dated  August  19,  1920.) 

This  matter  came  on  to  be  heard,  and  was  heard  upon  the  ap- 
plication of  the  American  Railway  Express  Company  for  authority 
to  file,  effective  upon  less  than  statutory  notice,  not  later  than  Sep- 
tember 1,  1920,  supplements  to  existing  tariff  publications  effecting 
certain  increases  in  the  Ohio  intranstate  rates  on  all  express  mat- 
ter, including  milk  and  cream,  as  well  as  change  in  classification. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  having  heretofore  found  and  determined 
that  a  classification  of  milk  as  ''milk"  and  ''cream''  for  transporta- 
tion purposes  is  improper,  and  having  fixed  a  just  and  reasonable 
schedule  of  rates,  f oi:  the  transportation  of  milk  within  the  State  of 
Ohio  by  carriers  operating  therein,  it  is 

Ordered,  That  rates  on  milk  be  made  equal  to  those  contem- 
poraneously applied  by  the  railroad  lines  between  the  same  points. 

And  it  appearing  further  that  the  Interstate  Commerce  Com- 
mission, after  an  exhaustive  investigation,  has  authorized  said  the 
American  •  Railway  Express  Company  to  increase  twelve  and  one- 
half  percentum  (12V^%)  the  present  rates  on  all  classes  and  com- 
modities, it  is  further 

Ordered,  That  authority  be  and  hereby  it  is  granted  the  Amer- 
ican Railway  Express  Company  to  file,  effective  on  one  day^s  notice, 
but  not  prior  to  September  1st,  1920,  supplements  to  existing 
tariffs  effecting  increases  on  all  classes  and  commodities,  except 
milk  and  cream,  but  not  exceeding  twelve  and  one-half  percentum 
(12%%)  of  the  existing  charges  and  rates.  But  the  commission 
reserves  the  right  to  suspend  said  tariffs  and  any  or  all  rates  carried 
therein  as  provided  by  law,  and  upon  hearing  upon  the  reasonable- 
ness of  any  or  all  of  such  rates  the  burden  of  proof  shall  be  and  re- 
main upon  the  express  company,  as  provided  by  law,  as  fully  as  if 
this  order  granting  a  less  period  than  the  statutory  time  for  filing 
of  such  schedule  h^d  not  been  made. 
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No.  2042 — In  the  Matter  of  the  Purchase  by  The  Defiance  Gas  & 
Electric  ComiMUiy  of  the  Electrical  Business  and  Property  of  The 
Wildwood  Service  Company  and  The  Wiltsie  Realty  Company. 
Prayer  Granted* 


(Dated  August  23,  1920.) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  that  the 
taking  of  oral  testimony  herein  is  unnecessary),  this  matter  came 
on  for  consideration  upon  the  joint  application  of  The  Defiance  Gas 
&  Electric  Company,  (a  public  utility  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  Ohio),  The  Wild- 
wood  Service  Company,  (a  public  utility  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  Ohio,,  and  The 
Wiltsie  Realty  Company,  (a  non-utility  corporation  duly  organized 
and  existing  under  the  laws  of  Ohio,  the  present  holder  of  title  to 
certain  lands,  proposed  to  be  used  as  rights-of-way  by  said  The 
Wildwood  Service  Company,  or  its  successors),  asking  the  consent 
to  and  approval,  by  this  commission,  of  the  purchase  and  acquisi- 
tion by  said  The  Defiance  Gas  &  Electric  CTompany,  and  the  sale  by 
said  The  Wildwood  Service  Company  and  said  The  Wiltsie  Realty 
Company  of  all  the  property,  rights,  franchises,  business,  etc.  of 
The  Wildwood  Service  Company  used  and  useful  in  connection  with 
the  operation  of  the  business  of  distributing  electrical  energy  for 
public  and  private  consumption,  and  certain  lands  to  be  used  as 
rights-of-way  for  the  expansion  of  said  electrical  distributing  sys- 
tem, now  held  in  the  name  of  said  The  Wiltsie  Realty  Company,  all 
of  said  property  being  situated  in  and  about  the  territory  known 
as  Wildwo6d,  Adams  Township,  Lucas  County,  Ohio: 

Upon  consideration  whereof,  and  being  fully  advised  in  the  pre- 
mises, the  commission  finds,  from  the  pleadings  and  exhibits  filed 
herein  and  its  independent  investigation  and  inquiry  thereupon, 
that  the  public  will,  upon  such  sale  and  purchase  of  said  public 
utility  property,  be  furnished  adequate  service  for  a  reasonable  and 
just  rate  or  charge  therefor,  and  is  satisfied  that  consent  and  au- 
thority for  such  purchase  and  sale  of  said  property  should  be 
granted.    It  is,  therefore. 

Ordered,  That  said  The  Wildwood  Service  Company  and  said 
The  Wiltsie  Realty  Company  (in  so  far  as  this  commission  has  the 
authority  to  authorize  and  approve  said  act  of  said  The  Wiltsie 
Realty  (Company),  be,  and  hereby  they  are  authorized  to  sell  and 
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convey  to  said  The  Defiance  Gas  &  Electric  Ck>mpany,  all  the  prop- 
erty, rights,  franchises,  business,  etc.,  composing  the  public  utility 
plant  and  business  now  owned  and  operated  by  said  The  Wildwood 
Service  Company,  together  with  certain  lands,  the  conveyance  of 
which,  to  said  The  Wildwood  Service  Company  by  said  The  Wiltsie 
Realty  Company,  for  right-of-way  purposes,  ii  one  of  the  provisions 
of  a  certain  agreement  by  and  between  said  comi)anies,  now  held  in 
the  name  of  said  The  Wiltsie  Realty  Company;  and  said  The  De- 
fiance Gas  &  Electric  Company  hereby  is  authorized  to  purchase 
and  acquire  said  property,  rights,  franchises,  business,  etc.,  and  to 
pay  therefor  the  agreed  consideration  of  thirteen  thousand  dol- 
lars.   It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  commission  schedules  pro- 
viding for  their  respective  withdrawal  from  and  inauguration  of 
service  within  the  territory  now  served  by  means  of  said  property. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
rates  and  service,  or  the  authorizing  of  the  passing  of  said  agreed 
consideration  be  binding  upon  this  commission  in  any  future  pro- 
ceeding involving  the  subjects  of  rates  or  service. 


No.  2044 — ^In  the  Matter  of  the  Application  of  The  Defiance  Gas  & 
Electric  Company  fw  Leave  to  Issue  $10,000.00  of  Its  Promis- 
sory Notes  in  Part  Payment  of  the  Purchase  Price  for  Certain 
Property  Proposed  to  be  Purchased  from  The  Wildwood  Service 
•  Company.  Prayer  Granted. 


(Dated  August  23,  1920.) 

This  day,  (it  appearing  to  the  commission  from  the  verified  al- 
legations in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evidence 
submitted,  that  the  taking  of  oral  testimony  herein  is  unnecessary) , 
this  matter  came  on  for  consideration  upon  the  application  of  The 
Defiance  Qas  &  Electric  Company  (a  corporation  duly  organized 
and  exifit;ing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio), 
s^ifnff.  thp  consent  and  authority  of  this  commission  to  make  and 
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issue  to  The  Wildwood  Service  Company,  promissory  notes,  bear- 
ing interest  at  the  rate  of  seven  percentum  per  annum,  payable 
semi-annually,  of  the  total  principal  sum  of  ten  thousand  dollars, 
($1,500.00  thereof  maturing  respectively  in  six,  twelve,  eighteen, 
twenty-four  and  thirty  and  thirty-six  months  from  date,  and  $1,- 
000.00,  in  forty-two  months  from  date),  as  evidence  of  applicant's 
indebtedness  for  and  on  account  of  the  deferred  payments  of  the 
consideration  for  the  property  to  be  acquired  from  said  The  Wild- 
wood  Service  Company  and  ITie  Wiltsie  Realty  Company  under  au- 
thority of  the  order  this  day  made  and  entered  in  Proceeding  No. 
2042: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon, that 

(1)  That  the  applicant  has  been  authorized  to  purchase, 
under  authority  of  the  order  this  day  made  in  Proceeding  No. 
2042,  for  the  agreed  consideration  of  $13,000.00,  property  rea- 
sonably worth  said  sum,  of  which  consideration  $3,000.00  is 
to  be  paid  in  cash,  and 

(2)  That  the  issue,  by  the  applicant  of  $10,000.00  prom- 
issory notes  is  reasonably  required  and  necessary  to  provide 
evidences  of  the  deferred  payments  on  account  of  the  afore- 
said acquisition  of  said  property, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  said  notes  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Defiance  Gas  &  Electric  Company  be, 
and  hereby  it  is  authorized  to  issue  promissory  notes,  bearing  inter- 
est at  the  rate  of  seven  percentum  per  annum,  payable  semi- 
annually, of  the  total  principal  sum  of  ten  thousand  dollars,  ($10,- 
000.00),  the  same  to  be  payable  in  semi-annual  installments,  be- 
ginning with  the  sum  of  $1500  which  shall  mature  upon  the  first 
six  such  maturity  dates,  and  $1,000.00,  which  shall  be  the  final 
sum  to  mature  upon  the  seventh  semi-annual  maturity  date.  It  is 
further 

Ordered,  That  said  notes  shall  be  so  issued  and  delivered  as  evi- 
dence of  applicant's  indebtedness  for  and  on  account  of  the  deferred 
payments  for  the  electrical  utility  property  to  be  acquired  from 
The  Wildwood  Service  Company  and  The  Wiltsie  Realty  Company 
under  authority  of  the  order  this  day  made  and  entered  in  Pro- 
ceeding No.  2042,  and  for  no  other  purpose  whatsoever.  It  is 
further 


498  DEFAETMENT  REPORTS 

Charges"  therein  provided  for  uncompleted  or  abandoned  person-to- 
person  calls,  which,  in  so  far  as  they  apply  to  such  uncompleted  or 
abandoned  calls  in  all  but  the  following  regards,  hereby  are  found 
and  determined  to  be  unjust,  unreasonable,  and  unlawful,  viz: 

(1)  When  the  call  is  uncompleted  by  reason  of  the  neg- 
lect or  refusal  of  the  calling  party,  or  the  refusal  of  the  called 
party  for  any  reason,  to  talk,  but  the  calling  party  shall  not  be 
chargeable  on  account  of  his  absence  from  the  calling  station 
after  one  hour  from  time  of  filing  the  call,  or  one  hour  after 
the  expiration  of  the  delay  subject  to  which  call  was  accepted. 

(2)  When  failure  to  complete  the  call  is  due  to  the  in- 
accuracy of  the  given  location  or  address  of  the  called  party, 
and  report  is  made  within  one  hour  of  the  time  of  filing  of  call, 
or  one  after  the  expiration  of  the  delay  subject  to  which  the 
call  was  accepted. 

(3)  When  calling  party  on  request,  receives  specific  in- 
formation, if  call  cannot  be  completed, 

and  will  not  yield  a  rate  of  return  greater  than  said  The  Ohio  State 
Telephone  Company  is  entitled  to  earn  upon  its  property  so  de- 
voted to  the  service  of  the  public  in  the  furnishing  of  said  service. 
It  is,  therefore. 

Ordered,  That  the  order,  made  and  entered  herein  on  the 
twenty-third  day  of  July,  1914,  be,  and  hereby  it  is  further  modi- 
fied and  amended  to  permit  and  authorize  said  The  Ohio  State  Tele- 
I^one  Company  to  establish,  effective  September  1st,  1920,  and 
thereafter  to  maintain,  impose  and  collect  for  the  furnishing  of  long 
distance  service  the  rates,  charges,  tolls  and  rentals  hereinbefore 
found  and  determined  not  to  be  unjust,  excessive,  or  unreasonable, 
and  instead  and  in  lieu  of  the  rates,  charges,  tolls  and  rentals,  for 
^uch  service  fixed  and  prescribed  by  said  order.    It  is  further 

Ordered,    That  schedules  be  filed  in  conformity  herewith. 


No.  885— In  the  Matter  of  the  Application  of  the  Steam 

:    Compaiiies  Operating  in  the  State  of  Ohio  for  Authority  to  File 

New  Schedules,  Effective  Upon  Less  Than  Thirty  Days'  Notice. 


(Dated  August  17,  1920) 

This  matter  came  on  to  be  heard,  and  wai?  heard  upon  the  ap- 
plication of  the  steam  railroad  companies  operating  within  the 
State  of  Ohio  for  special  permission  to  file,  eflfective  upon  five  days' 
notice,  and  not  later  than  August  26th,  1920,  supplements  to  exist- 
ing tariff  publications  effecting  certain  increases  in  the  Ohio  intra- 
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state  rates,  charjeres*  and  fares  for  the  transportation  of  passensrers, 
excess  baggage,  Pullman  car  service,  milk  and  cream,  and  freight  of 
all  kinds  and  classifications:  •  *      f      .11 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that,  the  maximum  rate  of  fare  for 
the  transportation  of  passengers,  whether  in  ordinary  coach  equip- 
ment or  PuUman  car  equipment,  having  been  prescribed  by  Section 
8977,  General  Code  of  Ohio,  as  amended  January  29,  1920,  (108 
O.  L.,  Pt.  2, 1165) ,  at  three  cents  per  mile,  a  rate  less  than  that  pro- 
posed to  be  established;  and  the  charges  for  the  transportation  of 
excess  baggage  being  so  inter-related  with  the  rates  for  passenger 
service  that  an  increc^e  of  the  one  cannot  be  effected,  a§  propose^^ 
without  the  increase  of  the  other,  and  this  comnussion  having  here- 
tofore found  and  determined  that  the  classification  of  milk  as 
"milk"  and  "cream"  is  improper,  and  having  fixed  a  just  and  rea- 
sonable schedule  of  rates  for  the  transportation  of  milk,  within  the 
State  of  Ohio,  it  is 

Ordered,  That  said  application  for  authority  to  publish  such 
increased  rates  for  passenger  service,  the  so-called  Pullman  sur- 
charge, charges  for  the  transportation  of  excess  baggage  and 
charges  for  the  transportation  of  milk  and  cream  within  the  State 
of  Ohio  should  be,  and  hereby  it  is  denied.  ^ 

And  it  appearing  further  that  the  Interstate  Commerce  Com- 
mission has  authorized  such  carriers  to  increase  forty  percentum 
the  present  rates  for  freight  and  switching  service,  together  with 
the  charges  for  transit,  weighing,  diversion,  reconsignment,  light- 
erage, loadage,  storage .  (not  including  track  storage)  ^d  transfer 
services,  where  the  carriers  provide  separate  charges  against  ghip- 
I>ers  for  such  services,  it  is  further 

Ordered,  That  authority  be,  and  hereby  it  is  granted  the  siiesain 
railroad  companies  operatinjgr  within  the  Stat^  of  Ohio  to  filej  effec- 
tive upon  five  days'  notice  but  not  prior  to  August  26th,  1920,  stij> 
plements  to  existing  tariffs  effecting  increases,  not  exceeding  forty 
(40)  percentum  of  the  existing  charges  and  t^tes,  in  thfe  preseht 
rates  and  charges  applying  within  the  State  of  (Jhio  for  freight'  Aftd 
switching  service,  together  with  charges  for  transit,  weighing,  di- 
version, reconsignment,  lighterage,  loadage,  storage  (not  including 
track  storage)  and  transfer  service^,' wl^ere  the  carHe^  brovi&e 
separate  charges  against  shippers  for  slich  serviteis.  But  the  coih- 
mission  reserves  the  right  to  suspend  Said  tariffs  aid  any  or  *11 
rates  carried  therein,  as  provided  by  law,  and  Upon  hearing  u0on  the 
reasonableness  of  any  or  all  of  such  rates,  the  burcfen  of  proof  shall 
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be  and  remain  upon  the  carriers,  as  provided  by  law,  as  fully  as  if 
this  order  granting  a  less  i)eriod  than  the  statutory  time  for  filing 
of  such  schedules  had  not  been  made. 


No.  889 — ^In  the  Matter  of  the  Applieation  of  The  American  Rail- 
way Express  Company  for  Authority  to  FOe  Increased  Rates  and 
Classificaticm,  Effective  Upon  Less  Than  Thirty  Days'  Notice. 


(Dated  August  19,  1920.) 

This  matter  came  on  to  be  heard,  and  was  heard  upon  the  ap- 
plication of  the  American  Railway  Express  Company  for  authority 
to  file,  effective  upon  less  than  statutory  notice,  not  later  than  Sep- 
tember 1,  1920,  supplements  to  existing:  tariff  publications  effecting 
certain  increases  in  the  Ohio  intrastate  rates  on  all  express  mat- 
ter, including  milk  and  cream,  as  well  as  change  in  classification. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  having  heretofore  found  and  determined 
that  a  classification  of  milk  as  ''milk"  and  ''cream"  for  transporta- 
tion purposes  is  improper,  and  having  fixed  a  just  and  reasonable 
schedule  of  rates,  f oi:  the  transportation  of  milk  within  the  State  of 
Ohio  by  carriers  operating  therein,  it  is 

Ordered,  That  rates  on  milk  be  made  equal  to  those  contem- 
poraneously applied  by  the  railroad  lines  between  the  same  points. 

And  it  appearing  further  that  the  Interstate  Commerce  Com- 
mission, after  an  exhaustive  investigation,  has  authorized  said  the 
American  Railway  Express  Company  to  increase  twelve  and  one- 
half  percentum  (12V^%)  the  present  rates  on  all  classes  and  com- 
modities, it  is  further 

Ordered,  That  authority  be  and  hereby  it  is  granted  the  Amer- 
ican Railway  Express  Company  to  file,  effective  on  one  dajr's  notice, 
but  not  prior  to  September  Ist,  1920,  supplements  to  existing 
tariffs  effecting  increases  on  all  classes  and  commodities,  except 
milk  and  cream,  but  not  exceeding  twelve  and  one-half  percentum 
(12V^%)  of  the  existing  charges  and  rates.  But  the  commission 
reserves  the  right  to  suspend  said  tariffs  and  any  or  all  rates  carried 
therein  as  provided  by  law,  and  upon  hearing  upon  the  reasonable- 
ness of  any  or  all  of  such  rates  the  burden  of  proof  shall  be  and  re- 
main upon  the  express  company,  as  provided  by  law,  as  fully  as  if 
this  order  granting  a  less  period  than  the  statutory  time  for  filing 
of  such  schedule  l^d  not  been  made. 
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No.  2042 — In  the  Matter  of  the  Purchase  by  The  Defiance  Gas  & 
Electric  Company  of  the  Electrical  Business  and  Property  of  The 
Wildwood  Service  Company  and  The  Wiltsie  Realty  Company. 
Prayer  Granted. 


(Dated  August  23,  1920.) 

This  day,  (it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  connec- 
tion therewith,  and  other  documentary  evidence  submitted,  that  the 
taking  of  oral  testimony  herein  is  unnecessary),  this  matter  came 
on  for  consideration  upon  the  joint  application  of  The  Defiance  Gas 
&  Electric  Company,  (a  public  utility  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  Ohio) ,  The  Wild- 
wood  Service  Company,  (a  public  utility  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  Ohio,,  and  The 
Wiltsie  Realty  Company,  (a  non-utility  corporation  duly  organized 
and  existing  under  the  laws  of  Ohio,  the  present  holder  of  title  to 
certain  lands,  proposed  to  be  used  as  rights-of-way  by  said  The 
Wildwood  Service  (!k)mpany,  or  its  successors),  asking  the  consent 
to  and  approval,  by  this  commission,  of  the  purchase  and  acquisi- 
tion by  said  The  Defiance  Gas  &  Electric  Company,  and  the  sale  by 
said  The  Wildwood  Service  CJompany  and  said  The  Wiltsie  Realty 
Company  of  all  the  property,  rights,  franchises,  business,  etc.  of 
The  Wildwood  Service  Company  used  and  useful  in  connection  with 
the  operation  of  the  business  of  distributing  electrical  energy  for 
public  and  private  consumption,  and  certain  lands  to  be  used  as 
rights-of-way  for  the  expansion  of  said  electrical  distributing  sys- 
tem, now  held  in  the  name  of  said  The  Wiltsie  Realty  Company,  all 
of  said  property  being  situated  in  and  about  the  territory  known 
'  as  Wildwood,  Adams  Township,  Lucas  County,  Ohio : 

Upon  consideration  whereof,  and  being  fully  advised  in  the  pre- 
mises, the  commission  finds,  from  the  pleadings  and  exhibits  filed 
herein  and  its  independent  investigation  and  inquiry  thereupon, 
that  the  public  will,  upon  such  sale  and  purchase  of  said  public 
utility  property,  be  furnished  adequate  service  for  a  reasonable  and 
just  rate  or  charge  therefor,  and  is  satisfied  that  consent  and  au- 
thority for  such  purchase  and  sale  of  said  property  should  be 
granted.    It  is,  therefore, 

Ordered,  That  said  The  Wildwood  Service  Company  and  said 
The  Wiltsie  Realty  Company  (in  so  far  as  this  commission  has  the 
authority  to  authorize  and  approve  said  act  of  said  The  Wiltsie 
Realty  Company),  be,  and  hereby  they  are  authorized  to  sell  and 
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cenvey  to  said  The  Defiance  Gas  &  Electric  Company,  all  the  prop- 
erty, rights,  franchises,  business,  etc.,  composing  the  public  utility 
plant  and  business  now  oMmed  and  operated  by  said  The  Wildwood 
Service  Company,  together  with  certain  lands,  the  conveyance  of 
which,  to  said  The  Wildwood  Service  Company  by  said  The  Wiltsie 
Realty  Company,  for  right-of-way  purposes,  ii  one  of  the  provisions 
of  a  certain  agreement  by  and  between  said  companies-,  now  held  in 
the  name  of  said  The  Wiltsie  Realty  Company;  and  said  The  De- 
fiance Gas  &  Electric  Company  hereby  is  authorized  to  purchase 
and  acquire  said  property,  rights,  franchises,  business,  etc.,  and  to 
pay  therefor  the  agreed  consideration  of  thirteen  thousand  dol- 
lars.   It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  commission  schedules  pro- 
viding for  their  respective  withdrawal  from  and  inauguration  of 
service  within  the  territory  now  served  by  means  of  said  property. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
rates  and  service,  or  the  authorizing  of  the  passing  of  said  agreed 
consideration  be  binding  upon  this  commission  in  any  future  pro- 
ceeding involving  the  subjects  of  rates  or  service. 


No.  2044 — In  the  Matter  of  the  Application  of  The  Defiance  Gas  & 
Electric  Company  for  Leave  to  Issue  $10,000.00  of  Its  Promis- 
sory Notes  in  Part  Payment  of  the  Purchase  Price  for  Certain 
Property  Proposed  to  be  Purchased  from  The  Wildwood  Service 
'  Company.  Prayer  Granted. 


(Dated  August  23,  1920.) 

This  day,  (it  appearing  to  the  commission  from  the  verified  al- 
legations in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evidence 
submitted,  that  the  taking  of  oral  testimony  herein  is  unnecessary) , 
tills  .matter  came  on  for  consideration  upon  the  application  of  The 
Defiance  Qas  &  Electric  Company  (a  corporation  duly  organized 
and  e39J6t4ng  underand  by  virtue  of  the  laws  of  the  State  of  Ohio), 
spkjinflf,  th/e  consent  and  authority  of  this  commission  to  make  and 
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issue  to  The  WUdwood  Service  Company,  promissory  notes,  bear- 
ing interest  at  the  rate  of  seven  percentum  per  annum,  payable 
semi-annually,  of  the  total  principal  sum  of  ten  thousand  dollars, 
($1,500.00  thereof  maturing*  respectively  in  six,  twelve,  eighteen, 
twenty-four  and  thirty  and  thirty-six  months  from  date,  and  $1,- 
000.00,  in  forty-two  months  from  date),  as  evidence  of  applicant's 
indebtedness  for  and  on  account  of  the  deferred  payments  of  the 
consideration  for  the  property  to  be  acquired  from  said  The  Wild- 
wood  Service  Company  and  The  Wiltsie  Realty  Company  under  au- 
thority of  the  order  this  day  made  and  entered  in  Proceeding  No. 
2042: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon, that 

(1)  That  the  applicant  has  been  authorized  to  purchase, 
under  authority  of  the  order  this  day  made  in  Proceeding  No. 
2042,  for  the  agreed  consideration  or  $13,000.00,  property  rea- 
sonably worth  said  sum,  of  which  consideration  $3,000.00  is 
to  be  paid  in  cash,  and 

(2)  That  the  issue,  by  the  applicant  of  $10,000.00  prom- 
issory notes  is  reasonably  required  and  necessary  to  provide 
evidences  of  the  deferred  payments  on  account  of  the  afore- 
said acquisition  of  said  property, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  said  notes  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Defiance  Gas  &  Electric  Company  be, 
and  hereby  it  is  authorized  to  issue  promissory  notes,  bearing  inter- 
est at  the  rate  of  seven  percentum  per  annum,  payable  semi- 
annually, of  the  total  principal  sum  of  ten  thousand  dollars,  ($10,- 
000.00),  the  same  to  be  payable  in  semi-annual  installments,  be- 
ginning with  the  sum  of  $1500  which  shall  mature  upon  the  first 
six  such  maturity  dates,  and  $1,000.00,  which  shall  be  the  final 
sum  to  mature  upon  the  seventh  semi-annual  maturity  date.  It  is 
further 

Ordered,  That  said  notes  shall  be  so  issued  and  delivered  as  evi- 
dence of  applicant's  indebtedness  for  and  on  account  of  the  deferred 
pajrments  for  the  electrical  utility  property  to  be  acquired  from 
The  Wildwood  Service  Company  and  The  Wiltsie  Realty  Company 
under  authority  of  the  order  this  day  made  and  entered  in  Pro- 
ceeding No.  2042,  and  for  no  other  purpose  whatsoever.  It  is 
further 
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Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  notes  pursuant  to  the 
terms  and  conditions  of  this  ordw. 

And  it  appearing  that  the  applicant  now  has  bonds  issued  and 
outstanding  in  excess  of  its  issued  and  outstanding  capital  stock, 
it  is,  therefore,  further 

Ordered,  That  the  issue  of  the  aforesaid  notes  in  excess  of  ap- 
plicant's issued  and  outstanding  capital  stock,  be,  and  hereby  it  is 
specifically  consented  to,  authorized  and  approved. 


No.  2408— -In  the  Matter  of  the  Application  of  The  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company  for  Permission 
and  Authority  to  Close  Its  Freight  and  Passenger  Station  at  Os- 
borne, Greene  County,  Ohio,  and  to  Withdraw  from  Service  a  Por- 
tion of  Its  Existing  Line  Located  Between  Dayton,  Montgomery 
County,  Ohio,  and  Enon,  Clark  County,  Ohio.    Dismissed. 


(Dated  August  16,  1920.) 

This  day  this  matter  was  submitted  upon  the  application  of 
The  Cleveland,  Cincinnati,  Chicago  &  St.  Ix)uis  Railway  Company, 
asking  the  consent  and  authority  of  this  comn^ission  to  close  for 
traffic  and  permanently  abandon  that  portion  of  its  tracks  of  its 
Cincinnati  division,  extending  from  a  point,  some  four  thousand  feet 
east  of  Findlay  Street,  in  the  city  of  Dayton,  Ohio,  to  a  point  some 
three  hundred  feet  west  of  said  compan3r's  freight  and  passenger 
station  in  the  village  of  Ehion,  Ohio,  (in  all,  a  distance  of  some  four- 
teen and  one-half  miles) ,  and  to  permanently  abandon  and  close  for 
service  its  freight  and  passenger  station  at  Osborne,  a  village  of 
Greene  county,  Ohio,  situated  about  midway  between  said  city  of 
Dayton  and  said  village  of  Enon ;  the  abandonment  of  said  tracks 
and  discontinuance  of  said  station  being  in  pursuance  of  the  plan 
of  The  Miami  Conservatory  District  for  flood  protection  throughout 
the  valley  of  the  Miami  river,  which  provides,  at  the  aforesaid 
location,  the  removal  of  the  said  village  of  Osborne  a  distance  of 
some  two  miles  from  its  present  location  and  the  relocation  of  the 
tracks  of  applicant's  said  division  without  the  boundaries  of  the 
retarding  basin  to  be  constructed  in  connection  with  the  so-called 
Huffman  dam. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  it  appearing  that  the  aforesaid  plan  of  said  the  Miami 
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Conservatory  District  was  duly  authorized  and  approved  by  the 
findings  and  decree  of  the  Court  of  Common  Pleas  of  Montgomery 
County,  OhiOy  entered  as  of  date  November  24th,  1916,  in  its  Pro- 
ceedings No.  36847,  a  day  prior  to  the  enactment  of  Sections  504-2 
And  504-3,  General  Code  of  Ohio,  conferring  jurisdiction  in  such 
matters  upon  this  commission,  and  it  appearing  further  that  the 
carrying  out  of  said  plan  of  said  the  Miami  Conservancy  District 
was  legally  provided  for  by  the  act  of  the  general  assembly  creating 
said  body,  and  the  supplementary  legal  proceeding  had  thereunder, 
as  therein  provided,  the  commission  finds  that  its  consent  and  au- 
thority are  not  required  for  the  said  abandonment  of  said  station 
and  such  tracks  and  the  closing  of  the  same  for  service  and  traffic, 
and  that,  for  want  of  jurisdiction  in  the  premises,  said  application 
should  be,  and  hereby  it  is  dismissed. 


ATTORNEY  GENERAL 


A  Village  Council  Can  Pay  no  Part  of  Any  Fine  or  Forfeiture  as 
Compensation  to  Any  OflScer  but  it  May  Allow  the  Mayor  or  the 
Marshal  to  Retain  all  or  Any  Stipulated  Part  of  Their  Legal  Fees 
as  a  Part  of  Such  Compensation.  The  Legal  Advisor  May  be  Paid 
a  Salary  or  a  Salary  and  Per  Diem  for  Services  Rendered,  but  the 
Same  Must  be  Within  the  Amount  of  the  Balances  and  the  Sum 
Appropriation  by  Council  for  That  Purpose  in  the  Appropriatimi 
Made  in  Any  Six  Months  Period. 


No.  1505— (Opinion  Dated  August  19,  1920.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:  Acknowledgment  is  made  of  the  receipt  of  your 

request  for  opinion  which  reads  as  follows: 

"(1)  Can  a  village  council  legally  fix  compensation  of 
mayor  at  $500.00  per  year  and  25%  of  all  fines  and  licenses 
collected  ? 

(2)  Can  compensation  for  legal  advisor  be  fixed  at 
$100.00  per  year  and  25%  of  all  fines? 

(3)  Can  legal  adviser  be  paid  $100.00  per  year  and  addi- 
tional for  special  improvements  and  court  trials?  If  so,  how 
should  such  compensation  be  provided  for  by  council  ? 

The  above  are  all  village  questions." 

Some  sections  of  the  municipal  code  relating  to  the  government 
of  villages  have  been  amended  and  Section  4257  G.  C,  which  re- 
lates to  your  inquiry,  has  been  repealed.  The  law  pertinent  to  a 
discussion  of  the  questions  asked  as  recently  changed  is  to  be 
found  in  108  O.  L.,  Part  II,  p.  1203,  and  is  as  follows : 

"Sec.  4270.  All  fines  and  forfeitures  in  ordinance  cases 
and  all  fees  collected  by  the  mayor,  or  which  in  any  manner 
comes  into  his  hands,  due  such  mayor  or  marshal,  chief  of 
police  or  other  officer  of  the  municipality  and  any  other  fees 
and  expenses  which  have  been  advanced  out  of  the  mimicipal 
treasury,  and  all  moneys  received  by  such  mayor  for  the  use 
of  the  municipality,  shall  be  by  him  paid  into  the  treasury  of 
the  municipality  on  the  first  Monday  of  each  month,  provided 
that  the  council  of  a  village  may,  by  ordinance,  authorize  the 
mayor  or  marshal  to  retain  their  legal  fees  in  addition  to  their 
salaries,  but  in  such  event  a  marshal  shall  not  be  entitled  to 
his  expenses.  At  the  first  regular  meeting  of  council  in  each 
and  every  month,  he  shall  submit  a  full  statement  of  all  moneys 
received,  from  whom  and  for  what  purpose  received  and  when 
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paid  into  the  treasury.  Except  as  otherwise  provided  by  law, 
all  fkies  and  forfeitures  collected  by  him  in  state  cases  together 
with  all  fees  and  expenses  collected,  which  have  been  advanced 
out  of  the  county  treasury,  shall  be  by  him  paid  over  to  thfe 
county  treasury  on  the  first  business  day  of  each  month." 

Sec.  4556.  The  fees  of  the  mayor,  in  all  cases,  shall  be 
the  same  as  those  allowed  justices  of  the  peace,  and  the  fees 
of  the  marshall,  chief  of  police,  or  other  officer  serving  the 
writs  or  process  of  the  court,  in  all  cases,  shall  be  the  same  as 
those  allowed  constables." 

It  is  provided  in  Section  4219  G.  C.  that  "the  council  shall  fix 
the  compensation  and  bonds  of  all  officers,  clerks  and  employes  in 
the  village  government,  except  as  otherwise  provided  by  law." 

The  law  as  found  in  Section  4270  G.  C,  read  in  connection  with 
Section  4219  G.  C,  authorises  a  village  council  to  fix  by  ordinance 
the  salaries  of  the  mayor  and  marshal  and  further  to  allow  these 
officers  to  retain  their  legal  fees.  These  sections  cover  both  salary* 
and  fees  and  are  not  ambiguous  and  require  no  rule  of  compensation^ 
save  what  is  the  ordinary  meaning  of  the  language  used  therein,      i 

Your  first  and  second  questions  may  be  discussed  together*.' 
It  is  noted  that  they  refer  to  fines  and  not  to  fees,  except  that  in 
the  first  question  the  word  "fees"  is  to  be  supplied  after  the  word 
"license"  so  as  to  be  read  "license  fees." 

It  is  therefore  necessary  to  distinguish  "fines"  and  "fees."       ^ 

In  Walsh  v.  Ringer,  2  Ohio,  328,  the  court  said : 

"Fines  are  debts  due  the  state,  within  the  meaning  of  the^ 
law  authorizing  the  sale  of  .lands  without  appraisement  for 
such  debts." 

In  this  case  from  the  statement  of  facts  it  appears,  among  other 

things,  that  J.  G.  Ward  was  convicted  of  assault  and  battery  in  the 

November  term  of  court,  1820.     Upon  conviction,  execution  was 

issued  for  fine  and  costs  amounting  to  about  $30.00.    The  sheriff 

took  ward  into  custody.    He,  to  obtain  his  release,  surrendered  to 

the  sheriff  seventy  acres  of  land  situated  in  Harrison  county  which 

was  sold  on  March  8,  1824  for  $31.25.    Evidently,  from  this  partial' 

statement  of  facts  and  the  decision  of  the  court,  fines  are  debts  due 

the  state  for  punishment  for  violation  of  law.  I 

In  the  opinion  in  State  v.  Auditor,  77,  0.  S.,  338,  this  language 

is  used: 

"Costs,  in  the  sense  the  word  is  generally  used  in  this 
state,  may  be  defined  as  being  the  statutory  fees  to  whicir 
officers,  witnesses,  jurors  and  others  are  entitl«Ml'  f or  their 
services  in  an  action  or  prosecution  and  which  th^  statutes 
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authorize  to  be  taxed  and  included  in  the  jud^rment  or  sentence. 
The  word  does  not  have  a  fixed  legal  sisrnification.  As  origin- 
ally used  it  meant  an  allowance  to  a  party  for  expenses  in- 
curred in  prosecuting  or  defending  a  suit.  Costs  do  not  neces- 
sarily cover  all  of  the  expenses  and  they  were  distinguishable 
from  fees  and  disbursements." 

Again,  in  State  v.  Commissioner,  6  O.  D.  N.  P.  240,  it  is  said: 

''E!xpense  is  costs  when  made  so  by  statute.  The  word 
'costs'  includes  only  those  expenditures  which  are  by  law  tax- 
able and  to  be  included  in  the  judgment." 

Fees  are  fixed  by  statute  and  a  village  mayor  is  entitled  to  such 
fees  as  are  provided  by  law  for  a  justice  of  the  peace.  Fees  for 
issuing  licenses  are  usually  provided  for  by  ordinance  of  the  village 
and  perhaps  in  some  few  cases  by  the  statutes.  License  fees  are  to 
be  included  in  the  term  ''legal  fees"  as  used  in  Section  4270  above 
and  may  by  ordinance  be  retained  by  the  mayor  in  addition  to  his 
salary. 

But  in  view  of  the  court's  decision  as  quoted  above,  no  fine 
or  forfeiture  may  be  retained  by  the  mayor  or  other  village  officers 
though  such  be  authorized  by  ordinance.  Fines  and  forfeitures 
are  not  fees  and  the  village  council  is  confined  by  law  to  an  ordi- 
nance applying  fees  only  to  the  compensation  of  the  mayor  or 
marshal. 

No  law  is  to  be  found  that  permits  the  legal  counsel  of  a  vil- 
lage to  accept  fees  as  a  part  of  his  compensation  and  the  village 
council  is  nowhere  authorized  to  pass  an  ordinance  permitting  him 
to  be  so  paid. 

In  Rosebaugh  v.  Saffin,  10  Ohio,  31,  the  court  said : 

"The  term  forfeiture  is,  undoubtedly,  distinguishable  from 
the  term  fines,  inasmuch  as  it  may  mean  the  sequestration  of 
property,  and  the  other  term  does  not  necessarily  carry  that 
signification." 

Fines  and  forfeitures  are  clearly  distinguished  from  fees,  costs 
and  expenses.  '  Fees  and  costs  include  items  to  be  distinguished 
from  expenses.  In  so  far  as  the  compensation  of  the  mayor  or 
marshal  of  a  village  is  provided  for  by  fees  the  law  uses  the  term 
legal  fees  and  when  such  legal  fees  are  a  part  of  the  marshal's  com- 
pensation, he  is  not  allowed  to  make  a  charge  for  his  expenses. 

In  Smallwood  v.  City,  75  O.  S.  339,  Judge  Summers,  delivering 

the  opinion  of  the  court,  uses  the  following  language : 

"Under  the  municipal  code  of  1869,  and  until  the  adoption 
of  the  present  code,  it  has  been  a  reproach  to  our  municipal 


Attorney  genbbal  509 

« 

corporation  laws  that  in  cases  for  the  violations  of  ordinances 
the  compensation  of  the  mayor  for  his  services  depended  upon 
a  conviction.  There  is  no  more  difficulty  in  compensating:  him 
by  a  salary  instead  of  by  fees  than  in  case  of  a  police  judge, 
and  the  same  reasons  for  it." 

The  court  is  here  speaking  of  the  municipal  code  of  1902  in 
which  mayors  of  villages  only  could  retain  certain  fees  as  part  of 
their  official  compensation  when  permitted  to  do  so  by  village  ordi- 
nance. The  municipal  code  as  now  effective  is  not  materially 
changecf  from  that  of  1902  in  so  far  as  it  affects  mayors  of  villages. 

The  law  provides  that  a  village  council  may  enter  into  a  con- 
tract with  its  legal  adviser  embodying  the  terms  and  conditions  in- 
dicated in  your  third  question. 

Section  3797  G.  C.  is  as  follows : 

"At  the  beginning  of  each  fiscal  half  year,  the  council 
shall  make  appropriations  for  each  of  the  several  objects  for 
which  the  corporation  has  to  provide,  or  from  the  moneys 
known  to  be  in  the  treasury,  or  estimated  to  come  into  it 
during  the  six  months  next  ensuing  from  the  collection  of 
taxes  and  all  other  sources  of  revenue.  All  expenditures 
within  the  following  six  months  shall  be  made  from  and 
within  such  appropriations  and  balances  thereof." 

Appropriations  of  sufficient  funds  to  provide  for  the  expenses 
incurred  for  the  services  rendered  by  a  legal  adviser  contingent 
upon  special  improvements  and  court  trials  must  be  made  by  the 
council.  The  law  is  mandatory.  If  a  council  should  make  a  contract 
with  its  legal  adviser  contingent  on  per  diem  trials,  it  must  pro- 
vide reasonable  appropriations  each  half  year  to  meet  such  obliga- 
tions and  it  is  able  to  provide  such  reasonable  sum  by  estimate 
since  it  can  know  what  improvements  are  in  immediate  contem- 
plation and  what  court  work  the  village  is  likely  to  have  based  upon 
the  expense  that  it  has  had  during  a  term  of  years. 

PYom  the  foregoing  reasons  and  the  law  this  department  is  of 
the  opinion  that  a  village  council  can  pay  no  part  of  any  fine  or  fcft^ 
f eiture  as  compensation  to  any  officer,  but  it  may  allow  the  mayor 
or  the  marshal  to  retain  all  or  any  stipulated  part  of  their  legal 
fees  as  a  part  of  such  compensation.  The  legal  adviser  may  be 
paid  a  salary  or  a  salary  and  per  diem  of  the  balances  and  the  sum 
appropriated  by  council  for  the  purpose  in  the  appropriation  made 
in  any  six  months  period. 

Your  first  and  second  questions  therefore,  except  as  to  license 
fees,  must  be  answered  in  the  negative,  and  the  third  in  the  affirma- 
tive. 
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The  Method  in  General  Use  by  Banks  of  Computing  Interest  on  the 
Basis  of  360  Days  in  a  Year,  Ouinot  be  Said  to  be  Illegal,  Until 
Such  a  Rule  is  Established  by  the  Legislature.  However,  in  Com- 
puting Interest  Where  Accuracy  is  Required,  a  Year  Should  be 
Considered  as  Consisting  of  365  Days. 


No.  1481— (Opinion  Dated  August  5,  1920.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen:     In  your  communication  of  recent  date  you  re- 
quest a  written  opinion  on  the  following  statement  of  facts : 

"It  is  a  largely  prevalent  custom  of  the  banks  of  this 
statej  in  computing  interest  on  loans  made  to  the  various 
municipalites  under  authority  of  Sections  3913  and  3915  G.  C. 
to  use  interest  tables  based  upon  a  year  of  360  days.  Thus 
if  such  loan  runs  60  days,  sixty-three  hundred  sixtieths 
(60/360)  of  a  years  interest  is. charged.  Based  upon  this 
method  the  municipalities  pay  thousands  of  dollars  more  in- 
terest upon  such  loans  than  they  would  if  the  basis  of  compu- 
tation were  taken  on  a  year  of  365  days  or  366  days. 

Question:    Is  this  legal?" 

Section  3913,  to  which  you  refer,  is  as  follows : 

"In  anticipation  of  the  general  revenue  fund  in  any  fis- 
cal year,  such  corporations  may  borrow  money  and  issue 
certificates  of  indebtedness  therefor,  signed  as  municipal 
bonds  are  signed,  but  no  loans  shall  be  made  to  exceed  the 
amount  estimated  to  be  received  from  taxes  and  revenues  at 
the  next  semi-annual  settlement  of  tax  collections  for  such 
fund,  after  deducting  all  advances.  The  sums  so  anticipated 
shall  be  deemed  appropriated  for  the  payment  of  such  certi- 
ficates at  maturity.  The  certificates  shall  not  run  for  a  longer 
I)eriod  than  six  months,  nor  bear  a  greater  rate  of  interest 
than  six  per  cent.,  and  shall  not  be  sold  for  less  than  par  with 
accrued  interest." 

The  provisions  of  this  statute  relative  to  the  maximum  rate  of 

interest  that  may  be  charged  must  be  construed  to  mean  that  not 

more  than  six  per  cent,  "annually"  may  be  charged,  otherwise  six 

per  cent,  could  be  charged  for  six  months,  which  would  be  the 

equivalent  of  twelve  per  cent,  per  annum,  which  result,  of  course, 

was  not  intended.    "Annually  refers  to  a  "year,"  which  has  been 

properly  defined  as  follows : 

"A  year  is  a  determinate  and  well  known  period  consist- 
ing  commonly  of  three  hundred  and  sixty-five  days,  and  in: 
leap  years  of  three  hundred  and  sixty-six." 
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It  therefore  will  be  seen  that  in  computing  interest  on  a  sum 
of  money  for  a  number  of  days  constituting  a  fractional  part  of  a 
year,  in  order  to  be  exact ,  it  necessarily  must  be  computed  upon  the 
basis  of  three  hundred  and  sixty-five  days  in  the  year,  or  for  leap 
years,  three  hundred  and  sixty-six  days.  In  other  words,  the  num- 
ber of  days  for  which  interest  is  due  taken  for  a  numerator,  and 
three  hundred  and  sixty-five  or  three  hundred  and  sixty-six  as  the 
case  may  be,  used  as  a  denominator,  will  indicate  the  fractional 
part  of  the  total  year's  interest  to  be  charged.  There  can  be  no 
doubt  from  a  technical  standpoint  that  this  is  the  correct  rule 
where  exactness  is  desired.  However,  your  statement  of  facts  re- 
cites that  it  is' a  largely  prevalent  custom  of  banks  of  Ohio  to  use 
three  hundred  and  sixty  days  as  the  basis  of  computation  rather 
than  the  actual  number  of  days  which  constitutes  a  given  year. 
In  arriving  at  the  proper  conclusion,  it  necessarily  requires  a  con- 
sideration of  this  phase  of  the  situation.  It  will  not  be  disputed 
that  it  is  a  universal  custom  of  long  standing  in  the  commercial 
world  to  use  three  hundred  and  sixty  days  as  the  basis  of  comput- 
ing interest  on  short  time  loans  where  the  instruments  of  indebted- 
ness express  the  period  for  which  it  is  to  run  in  "days." 

It  will  be  conceded  that  for  generations  the  rule  almost  univer- 
sally taught  in  the  public  schools,  gave  three  hundred  and  sixty  days 
as  the  basis.  The  statute  being  silent  on  the  method  of  computing, 
careful  consideration  must  be  given  in  reference  to  the  effect  of  a 
recognized,  custom  which  your  statement  of  facts  condedes  to 
exist.    It  has  been  held  that: 

"A  custom  in  order  to  be  engrafted  upon  a  written  con- 
tract, must  be  shown  to  be  certain,  uniform,  reasonable,  and 
so  generally  known  and  publicly  acquiesced  in  that  the  parties 
to  the  contract  should  have  known  of  it." 
Wald  V.  Bien,  O.  N.  P.  (N.S.)  145. 

'To  be  good,  a  custom  or  usage  must  be  in  all  respects  a 
reasonable  one." 

Page's  Ohio  Digest,  Vol.  II,  p.  4811. 

''Usages  of  banks  prevalent  in  the  vicinity  and  generally 
followed  are  presumed  to  be  reasonable,  and  the  burden  of 
showing  them  unreasonable  is  upon  the  one  who  assails  them, 
the  question  being  not  if  the  custom  is  reasonable,  but  has  it 
been  shown  to  be  unreasonable." 

Hillsinger  v.  Trickett,  86  0.  S.,  286. 

In  view  of  the  long  standing  of  the  custom  under  consideration, 
it  is  believed  that  it  can  fairly  be  assumed  that  the  legislature  had 
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knowledge  at  the  time  this  legislation  was  enacted  that  the  method 
of  computation  generally  in  use  was  based  upon  three  hundred  and 
sixty  days. 

The  legislature  in  an  act  found  in  102  O.  L.  35,  amending  Sec- 
tion 303-3  of  the  General  Code  obligated  state  depositories  to  pay  to 
the  treasurer  of  the  state  for  the  use  of  the  state,  interest  upon 
daily  balances  certain  interests  therein  stipulated  ''on  a  three  hun- 
dred and  sixty-five  days  basis."  It  is  believed  that  this  fact 
strongly  indicates  that  the  legislature  recognized  the  general  cus- 
tom of  figuring  interest  upon  a  three  hundred  and  sixty  day  basis 
and  sought  by  the  enactment  referred  to  to  make  the  bank  depos- 
itory an  exception.  The  question  of  whether  or  not  the  custom 
is  reasonable  should  be  considered.  It  will  be  observed  that  the 
interest  on  a  thousand  dollars  for  sixty  days  at  six  per  cent  com- 
puted on  the  three  hundred  and  sixty  day  basis  amounts  to  $10.00. 
The  interest  on  the  same  sum  for  the  same  period  figured  upon  the 
three  hundred  and  sixty  day  basis  amounts  to  $9,863  plus.  In 
other  words,  the  State  loses  $0,137  minus  on  a  thousand  dollars 
loaned  for  a  period  of  sixty  days  by  using  the  former  method. 
Undoubtedly,  municipalities  contract  with  reference  to  the  rules 
of  the  bank,  and  it  is  believed  your  question  could  not  arise  if  it 
were  not  for  the  fact  that  the  maximum  rate  is  charged.  In 
other  words,  the  question  is,  can  the  technical  advantage  the  bank 
receives  by  using  the  three  hundred  and  sixty  days  basis  of  com- 
putation constitute  the  payment  of  more  than  six  per  cent,  inter- 
est in  contravention  of  the  statute.  In  view  of  this  situation,  it 
is  believed  that  the  reasoning  in  the  decisions  involving  the  ques- 
tion of  usuiy  is  applicable  to  the  question  under  consideration. 

The  following  is  quoted  from  the  syllabus  in  the  case  of  La- 
fayette V.  Findlay,  1  Ohio  Dec.  49 : 

"Taking  interest  for  a  portion  of  the  year,  computed 
upon  the  principle  that  a  year  consists  of  three  hundred  and 
sixty  days,  is  not  usurious,  provided  this  rule  was  adopted  for 
convenience,  and  there  was  no  intent  to  violate  the  charter 
in  taking  more  than  six  per  cent,  per  annum." 

Also  it  has  been  held : 

"The  rules  of  the  bank,  whereby  interest  is  taken  in 
advance  and  taking  interest  on  renewals  on  the  old  and  new 
note  both,  for  the  day  of  renewal,  and  also  calculating  inter- 
est for  a  day  as  one  three  hundred  and  sixtieth  part  of  a 
year,  etc.,  are  legal,  being  sanctioned  by  universal  banking 
usage." 

See  29  L.  R.  A.,  p.  762. 
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It  has  been  noted  that  the  courts  of  Ohio  have  recognized  the 

rule  relative  to  the  computing  of  time  expressed  in  months.    In 

the  case  of  McMurchey  v.  Robinson,  10  Ohio,  496,  it  was  held : 

"If  a  negotiable  instrument  is  payable  a  certain  number 
of  months  after  date,  its  maturity  is  to  be  reckoned  by  cal- 
endar months.  If  a  note  is  given  on  March  20th  and  due  four 
months  after  date,  it  is  due  on  July  20th.'' 

Applying  the  above  rule,  it  will  be  observed  that  if  a  note  is 
dated  February  1st,  and  bearing  interest  from  date,  and  payable 
one  month  after  date,  it  would  be  payable  on  March  1st.  Under 
these  circumstances,  by  using  the  month  rule  it  is  evident  that  the 
borrower  would  owe  the  bank  one  month's  interest,  or  one-twelfth 
of  the  yearly  interest,  yet  the  borrower  would  have  only  had  the 
use  of  the  money  for  twenty-eight  days. 

It  has  been  held  that  calling  thirty  days  a  month  is  not  usur- 
ious, and  where  the  excess  amount  of  interest  received  is  significant 
it  does  not  constitute  usury;  and  it  has  been  held  that  long  con- 
tinued practice  of  banks  taking  interest  according  to  printed  tables 
not  exactly  correct  may  be  conclusive  of  good  faith.  See  Perley's 
Law  of  Interest,  page  224. 

In  view  of  the  foregoing,  and  especially  in  view  of  the  de- 
cision of  the  Supreme  Court  of  Ohio  heretofore  referred  to,  hold- 
ing that  a  rule  of  a  bank  will  be  presumed  to  be  reasonable  and  the 
burden  is  upon  those  attacking  the  rule  to  show  that  it  is  unreason- 
able, it  is  believed  that  in  the  absence  of  judicial  decisions  holding 
the  three  hundred  and  sixty  day  rule  to  be  unreasonable,  this  de- 
partment is  not  justified  in  saying  that  it  is  unlawful  to  calculate 
interest  in  accordance  with  said  rule.  However,  as  heretofore 
stated,  it  is  undoubtedly  the  proper  method  where  exactness  is 
required  to  use  the  three  hundred  and  sixty-five  day  method  when 
the  time  is  expressed  in  days.  In  this  respect  municipalities  in  the 
interest  of  efficiency  should  use  the  three  hundred  and  sixty-five 
day  method  in  those  cases  in  which  it  works  to  its  advantage. 

However,  it  may  be  observed  that  there  are  cases  in  which  the 
municipality  must  comply  with  the  rules  of  the  bank  before  they 
may  secure  a  loan.  In  such  cases,  of  course,  they  would  be  justi- 
fied in  using  the  method  to  which  you  have  referred.  Perhaps  the 
time  may  arrive  when  the  three  hundred  and  sixty  day  method 
may,  in  the  interest  of  exactness  and  efficiency,  be  supplanted  by 
the  three  hundred  and  sixty-five  day  rule,  or  legislation  may  pro- 
vide for  such  a  rule  in  all  cases ;  but  until  such  a  rule  is  established 
by  the  legislature  or  by  custom  or  usage  I  am  constrained  to  hold 
that  the  method  in  general  use  cannot  be  said  to  be  illegal. 


SUPREME  COURT 


Pennsylvania  Co.  v.  Hart 

Nesrligence— Last  C3ear  Chance — Charge  to  Jury — Attempt  to 
Withdraw  Issue — Jury  Instructed  to  Disregard  AllQ:atioiis  in 
Pleading. 

1.  It  is  error  for  the  trial  court  in  his  charge  to  the  juiy  to  charge 
the  doctrine  of  "last  clear  chance"  where  there  is  no  evidence  tending  to  prove 
a  state  of*  facts  bringing  the  case  within  the  rale. 

2.  A  withdrawal  from  the  consideration  of  the  jury  of  the  portion  of  the 
"statement  of  claim"  chargringr  negrligence  within  the  rule  of  the  "last  clear 
chance"  does  not  automatically  withdraw  instruction  theretofore  g^iven  to  the 
jury  upon  that  subject. 


No.  16378— (Decided  April  6,  1920.) 

» Certified  by  the  Court  of  Appeals  of  Cuyahoga  county. 

On  the  twenty-second  day  of  September,  1914,  the  defendant  in 
error,  Michael  Hart,  while  an  employe  of  one  Fred  Preston,  and 
while  riding  in  an  automobile  truck  owned  and  driven  by  Preston, 
over  a  highway  crossing  of  the  railroad  of  the  Pennsylvania  Com- 
pany, was  struck  by  a  locomotive  train  of  plaintiff  in  error  and  in- 
jured. Suit  was  filed  in  the  municipal  court  of  the  city  of  Cleve- 
land and  judgment  recovered,  which  judgment  was  affirmed  by  the 
Court  of  Appeals.  The  cause  is  here  upon  certification  of  the 
record. 

Messers.  Squire,  Sanders  &  Dempsey  and  Mr.  Ellis  R.  Diehm, 
for  plaintiff  in  error. 

Messrs.  Gaugham  &  Collins,  for  defendant  in  error. 

Robinson,  J.  Wliile  there  are  numerous  assignments  of  error 
urged  by  plaintiff  in  error,  in  view  of  the  conclusion  the  court  has 
reached  but  one  of  them  will  be  considered. 

The  fifth  allegation  of  negligence  of  the  fifth  amended  state- 
ment of  claim  reads  as  follows :  ''That  the  defendant  company  did 
not  stop  its  said  train  in  time  to  avoid  hitting  said  automobile 
truck  when  the  crew  in  charge  of  said  train  saw  the  automobile 
truck  on  said  railroad  crossing  in  a  helpless  and  dangerous  position, 
in  time  to  stop  said  train  and  avoid  collision,  and  that  said  defend- 
ant had  plenty  of  opportunity  to  have  stopped  said  train  or  to  haVe 
slowed  down  said  train  to  avoid  hitting  said  automobile  truck,  but 
failed  and  neglected  to  do  so."    This  attempts  to  and  does  charge 
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neifligence  <mi  the  part  of  the  plaintiff  in  error  squarely  within  the 
rule  of  the  doctrine  of  ''last  clear  chance/' 

The  evidence  disclosed  that  the  defendant  in  error  was  an  em- 
ploye of  the  owner  and  driver  of  the  truck ;  that  as  the  truck  ap- 
proached the  railroad  crossing  he  attempted  to  look  to  the  right; 
from  which  direction  the  train  was  approaching,  but  the  driver  of 
the  truck  was  in  his  line  of  vision  and  he  could  not  see  over  nor 
around  him,  and  did  not  see,  hear  or  know  a  train  was  approaching, 
but  did  observe  the  owner  and  driver  of  the  truck  to  be  looking  to 
the  right;  that  he  thereupon  looked  to  the  left  and  saw  no  train 
approaching ;  that  the  driver  of  the  truck  could  see  in  the  direction 
of  the  approaching  train  a  long  distance  and  had  he  looked  could 
have  seen  the  train  in  time  either  to  have  stopped  the  truck  or  in- 
creased its  speed  and  cleared  the  tracks,  and  thus  have  avoided  a 
collision;  that  the  fireman  of  the  approaching  train  saw  the  truck 
approaching  the  crossing  when  the  train  was  three-quarters  of  a 
mile  away  from  the  crossing,  and  had  the  truck  in  mind  and  view 
practically  all  the  time  until  the  accident  occurred;  and  that  at 
all  times  prior  to  the  actual  collision  the  defendant  in  error  could 
have  saved  himself  had  he  known  there  was  an  approaching  train. 

Giving  the  defendant  in  error  the  most  favorable  interpreta- 
tion of  the  evidence,  the  injury  was  due  to  the  concurrent  negli- 
gence of  the  driver  of  the  truck  and  the  railroad  company.  The 
negligence  of  the  driver  of  the  truck  could  not  be  imputed  to  the 
defendant  in  error,  the  employe  of  the  driver.  But  this  still  does 
not  make  a  case  coming  within  the  doctrine  of  the  "last  clear 
chance,"  for  the  reason  that  should  the  jury  find  from  the  evi- 
dence that  the  defendant  in  error  exercised  the  care  which  an 
ordinarily  prudent  man  would  exercise,  under  the  circumstances, 
and  in  the  exercise  of  such  care  was  entitled  to  rely  upon  the  driver 
of  the  truck  exercising  such  care  as  an  ordinarily  prudent  man 
would  exercise  for  his  own  safety  and  the  safety  of  his  truck  and 
employe,  and  likewise  entitled  to  rely  upon  the  driver  of  the  truck 
seeing  the  approaching  train  and  either  stopping  his  truck  or  ac- 
celeriating  its  speed  so  as  to  avoid  a  collision,  then  the  defendant 
in  error  was  guilty  of  no  negligence. 

If,  on  the  other  hand,  the  jury  should  find  that  defendant  in 
error  in  relying  upon  the  driver  of  the  truck  to  look  to  the  right  for 
approaching  trains,  and  in  rdying  upon  the  driver  of  the  truck  to 
either  stop  the  truck  or  increase  its  speed  so  as  to  avoid  a  collision, 
did  not  exercise  the  care  which  an  ordinarily  prudent  man  would 
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exercise  for  his  own  safety  under  the  circumstances,  then  he  was 
guilty  of  contributory  negli^^ence  and  the  negligence  was  concur- 
rent with  the  negligence  of  the  plaintiff  in  error  company. 

In  neither  event  would  the  doctrine  of  "last  clear  chance" 
apply. 

The  doctrine  of  "last  clear  chance"  is  not  an  extension  of  the 
doctrine  of  comparative  negligence  as  applicable  to  master  and 
servant  to  other  than  master  and  servant.  Nor  is  it  available  for 
the  purpose  of  excusing  contributory  negligence  continuing  up  to 
and  at  the  time  of  the  accident.    ' 

For  the  defendant  in  error  to  have  brought  himself  within  the 
rule  and  to  have  entitled  himself  to  a  charge  of  the  court  upon  the 
subject,  the  evidence  must  have  tended  to  show  that,  while  his 
negligence  may  have  contributed  toward  getting  him  in  the  position 
of  danger,  all  negligence  on  his  part  had  ceased  for  a  sufficient  time 
prior  to  the  accident  to  have  enabled  the  plaintiff  in  error,  after  it 
knew  of  his  situation  of  peril,  to  have  avoided  the  accident. 

The  trial  court  seems  to  have  taken  this  view,  and,  therefore, 
in  his  charge  to  the  jury,  withdrew  from  the  consideration  of  the 
jury  the  fifth  allegation  of  negligence  in  the  fifth  amended  state- 
ment of  claim,  in  the  following  language :  **You  will  observe  when 
you  have  the  pleadings  with  you  that  No.  5  is  marked  out — ^be- 
ginning with  *No.  5',  and  ending  with  the  words,  'so  to  do.'  There 
was  no  proof  offered  by  the  plaintiff  in  support  of  that  allegation, 
and  for  that  reason  the  court  removes  it  from  your  consideration. 
But  with  the  exception  of  that  that  is  marked  out,  you  will  con- 
sider those  specific  grounds  or  claims  of  negligence  on  the  part  of 
the  defendant  company."  But  prior  to  the  giving  of  the  general 
charge  and  prior  to  the*  argument,  the  court  had  given  at  the  re- 
quest of  the  defendant  in  error  the  following: 

"No.  3.  The  plaintiff  may  recover,  even  if  you  find  him  guilty 
of  negligence  and  said  negligence  exposed  him  to  risk  of  injuries 
of  which  he  complains,  if  the  defendant  after  it  became  aware  of 
the  plaintiff's  danger  fails  to  use  ordinary  care  to  avoid  injuring 
?iim  and  plaintiff  was  thereby  injured. 

"No.  4.  If  you  find  that  the  plaintiff  was  negligent  only  in 
getting  onto  the  place  and  position  wherein  he  was  struck,  and  that 
this  negligence  on  his  part  did  not  proximately  or  directly  cause  or 
contribute  to  cause  the  accident,  and  you  find  the  engineer  or  per- 
son in  charge  of  the  train,  by  the  use  of  ordinary  care  could  have 
avoided  the  accident  and  did  not,  then  the  negligence  of  the  de- 
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fendant  Railroad  Company  is  the  proximate  cause  of  the  injury, 
and  the  plaintiff  should  recover. 

''No.  5.  It  is  not  necessary  that  the  defendailt  should  actual- 
ly know  of  the  danger  to  which  plaintiff  is  exposed ;  it  is  enough  if 
having  sufficient  notice  to  put  a  prudent  man  of  the  a:lert,  he  does 
not  take  such  precautions  as  a  prudent  man  would  take  undei; 
similar  notices."  \ 

The  fifth  allegation  of  negligence  of  the  fifth  amended  state- 
ment of  claim  marked  "omit"  was  sent  to  the  jury  with  a  paren- 
thesis character  drawn  in  pencil  at  its  left  and  an  oblique  pencil 
mark  at  either  end. 

It  will  be  observed  that  nowhere,  either  in  the  fifth  amended 
statement  of  claim,  or  in  the  charge  given  before  argument,  or  in 
the  general  charge,  was  there  anything  which  would  identify  the 
requested  charges  3,  4  and  5  with  allegation  of  negligence  "No. 
9^  of  the  fifth  amended  statement  of  claim,  or  that  would  apprise 
the  jury  of  the  fact  that  they  were  not  to  consider  charges  Num- 
bers 3,  4  and  5.  While  to  a  skilled  lawyer  the  withdrawal  from 
the  consideration  of  the  jury  of  allegation  of  negligence  No.  5 
would  indicate  that  charges  3,  4  and  5  were  also  withdrawn,  we 
are  unable  to  see  how  to  the  mind  of  a  layman  unfamiliar  with  the 
law  of  negligence  the  relation  of  the  one  to  the  other  would  be  ap- 
parent. The  jury  might  well  have  interpreted  the  charge  given 
before  argument  as  authorizing  them  to  find  for  the  defendant  in 
error  irrespective  of  any  contributory  negligence  on  his  part. 

For  this  reason  the  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 

Judgment  reversed. 

Jones,  Matthias,  Johnson  and  Merrell,  JJ.,  concur. 

Wanamaker,  J.,  dissents. 
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NEW  INCORPORATIONS 

The  Conneaut    Transit     Co.,   Con* 
neaut,  O.,  $20,000.     W.  A.  Fuller,  C. 
G.  Fuller,  Carolyn  C.  Fuller,  Effie  M. 
,  Fuller,  Bessie  F.  Johnson. 

The  Wemick  Oil  Products  Co.,  Fos- 
toria,  O.,  $60,000.  Alex  Wemick,  A. 
Thornton,  H.  C.  Leesburg,  J.  C.  Har- 
riman,  D.  £.  FergUB<m. 

The  First  General  Realty  Co., 
Cleveland,  $100,000.  £.  S.  Miller,  A. 
Sperling,  Alex  R.  Brown,  A.  L.  Mil- 
ler, E.  Kiss. 

The  Quincy  Cement  Block  and  Coal 
Co.,  Cleveland,  $50,000.  John  Takacs, 
Stephen  Spisak,  Edward  Simko, 
Michal  M.  Toth,  John  Ujczo. 

The  Rice  Annisement  Co.,  Cleve- 
land, $1,000.  J.  H.  VanDerveer,  V.  A. 
White,  H.  Polatsek^  Wm.  G.  Benedict, 
•  G.  L.  Rebman. 

The  Elyria^Lorain  Abstract  Co., 
Elyria,  O.,  $10,000.  Albert  Treiber, 
'  E.  P.  Ransom,  W.  J.  Andres,  W.  W. 
Buck,  A.  C.  Treiber..    , 

The   Red   Cap   Batteries   Sales   Co. 

Cincinnati,   Oi,   $10,000.     Walter     R.' 

Keagy,  Edward  R.  Keagy,  Eugene  F. 

'  Kreimer,  Harry  H.  Dell,  Burt  H..  Get- 

elsen. 

The  Du  Pont-Gleveland  Motor  Co., 
Cleveland,  $100,000.  C.  H.  Bayly,  M. 
C.  Haugh,  R.  L.  McCarthy;  H.  E. 
Wolfe,  C,  B,  McConkey. 

The  Gaylord  Letter  Service  Co., 
Cincinnati,  O.,  $10,000.  Ella  L|  Gay- 
lord,  Brice  L.  Schurman,  Douglas  D. 
Allen,  Ernst  R.  Gwinner,  Loretta 
Heimbrook. 

The  Walter  Vretman  Construction 
Co.,  Cleveland,  $100,000.  Walter 
Vretman,  Frank  H.  Pelton,  George  B. 
Folk,  Joseph  W.  Kennedy,  E.  L.  Ches- 
ter, 

The  Franklin  County  Coal  Ex- 
change Co.,  Columbus,  $30,000.  Ray 
Wareham,  Morgan  L.  Evans,  James 
K.  Hall,  John  H.  Titus,  Edward  C. 
Hall. 

The  Williams  Co..  Springfield,  O., 
$120,000.  Wm.  H.  Robbins,  F.  M. 
Wallace,  John  M.  Cole,  Thomas  D. 
Hodge,  R.  J.  Halloran. 

The  National  Formetal  Co.,  Cleve- 
land, $50,000.  E.  R.  Schiele,  W.  H. 
Seaorave,  N.  I.  Young,  F.  A.  Henry, 
M.  L.  McCave. 


The  Klegg  Hill  Coal  Co.,  Buchtel, 
0.,  $25,000.  M.  E.  Cox,  Florence  E. 
Cox,  E.  H.  Hayman,  Harvey  Sayre, 
Bridget  Sayre. 

The  Cleveland  Opera  Co.,  Cleve- 
land, $1,000.  Francis  J.  Sadlier,  M.  J. 
Conway,  Emil  Dzombej  Elroy  H. 
Ward,  Steven  Wilson,  David  M.  Yost, 
John   MacGregor. 

The  Davis  Cartage  Co.,  Lakeweod, 
0..  $10,000.  Russell  Wayne  Davis, 
Ed  Stanley  Brubaker,  Gilbert  Mor- 
gan. L.  M.  Sewell,  E.  W.  McGraw. 

Tne  Lacey  Grocery  Co.,  Cincinnati, 
$25,000.  Eugene  E.  Lacey,  Edmund 
H.  Oxley,  William  J.  Douglass,  Wal- 
ter J.  Waldon,  Ernest  L.  Taylor,  Wil- 
lis Chambers,  Howard  Burbridge. 

Th«  Enterprise  Dry  Cleaning  Co., 
Sidney,  O.,  $10,000.  Anna  Serwr, 
Andres  J.  Hess,  Lena  Liebman,  Royon 
G.  Hess,  Harry  K.  tiess. 

The  Youngstown-Kentucky  Co., 
Youngstown,  O.,  $3,000.  A.  J.  Pike, 
J.  C.  King,  H.  T.  McCartney,  M.  S. 
Logan,  L.  Morrall. 

The  F.  E.  Rowe  Sales  Co.,  Akron, 
O.,  $20,000.  F.  E.  Rowe,  W.  B.  Cham- 
bers, Emily  G.  W.  Rowe,  Elizabeth 
Chambers  and  F.  B.  Hays. 

The  Wise  Clothing  Co.,  Middletown, 
0.,  $100,000.  Max  J.  Wise,  Etta  Wise. 
Edward  F.  Gardner,  Paul  Walburg, 
Henderson  Estes. 

The  Burbank  Oil  and  Gas  Co.,  Mt. 
Vernon,  0.,  $30,000.  H.  P.  Yunkes, 
F.  J.  Reefer,  Earl  H.  Yingling,  Jmtk 
Nash,  Wj  E.  Steffen. 

The  First  National  Lighting  Cor- 
poration Co.,  Cleveland;  $100,000.  W. 
S.  Kiessel,  C.  B.  Ford,  C.  H.  Heide, 
J.  H.  Smart,  F.  E.  Bubna.  ' 

The  Vernon  Heights  Realty  Co.,  Ma- 
rian; $500,  (no  par.)  G.  B.  Knapn,  R. 
T.  Lewis,  H.  Donithem.  E.  K.  Uhler, 
F.  A.  Huber,  F.  S.  Keller,  J.  M. 
Primm. 

The  Toledo  General  Manufacturing 
Co.,  Toledo;  $50,000.  C.  H.  Hartman, 
W.  F.  Miller,  J.  S.  Pratt,  A.  Raabo, 
H.  H.  Miller. 

The  L.  M.  Crump  Cigar  Co.,  Cin- 
cinnati; $100,000.  L.  M.  Crump,  M.  J. 
Galbreath.  W.  W.  Helmholz,  G.  B. 
Jollv,  L.  Keuper. 

The  Devonshire  Lane  Co.,  Toledo; 
$100,000.  L.  Swaab,  A.  Henpel,  L. 
Merrill,  C.  O.  Adams,  E.  V.  Harris. 
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The  Alhambra  Investment  Co., 
Cleveland;  $26,000.  M.  B.  Mead,  A. 
C.  Teare,  G.  T.  Earner,  F.  M.  Potter, 
P.  Howland. 

The  Unity  Building  Co.,  Akron; 
$75,000.  W.  G.  Moflfatt,  W.  Pickard, 
R.  Williamson,  H.  McMullan,  P.  K. 
Groflf. 

The  Grand  Oil  &  Refining  Co.,  Al- 
liance; $72,000.  H.  H.  Hyland,  Jr., 
A.  C.  Ball,  A.  M.  Shem,  J.  O.  Ellis, 
A.  G.  Damond. 

The  Grant  Electric  Co.,  Cleveland; 
$25,000.  A.  M.  Snyder,  W.  H.  Sea- 
grave,  K.  C.  Junke,  D.  K.  Ford,  N.  I. 
Young. 

The  Alco  Realty  Co,,  Cleveland; 
$10,000.  P.  S.  Knight,  W.  R.  God- 
frey, F.  P.  Shumaker,  D.  P.  Mills,  M. 
Hemrich. 

The  William  8  town  Elevator  Co., 
Williamstown,  $25,000;  E.  S.  John,  S. 
H.  Stemen,  G.  R.  Blosser,  C.  Kroske, 
C.  C.  Trackler,  D.  L.  Rodabaugh. 

The  Automobile  Inspection  &  Ad- 
justment Co.,  Cleveland;  $15,000.  A. 
Goldman,  G.  P.  Gordon,  M.  Garber, 
R.  E.  Heimberger,  E.  Kopp. 

The  Mt.  Pleasant  Amusement  Co., 
Cleveland;  $5000.  H.  H.  Lustig,  A. 
Krause,  M.  J.  House,  H.  Komfeld,  B. 
J   Saiwer 

The  Thaxton  Knitting  Mills  Co, 
Cleveland;  $25,000.  C.  J.  Weber.  L. 
R.  Smith,  L.  E.  Weber,  R.  F.  Ed- 
wards, D.  T.  Miller. 

The  New  Straitsville  Co-operative 
Co.,  New  Straitsville:  $15,000.  J.  R. 
Keeler.  J.  Kemper.  T.  M.  Pricp.  J.  J. 
Sweeney,  R.  W.  Wilson,  Sr.,  J.  S.  Wil- 
son. 

The  Northwestern  Ohio  Telephone 
Co.,  Wauseon:  $5000.  F.  C.  Dunhnf. 
W.  H.  Miller.  M.  G.  Burns.  A.  S.  Hill- 
house,  S.  L.  McMillan. 

The  National  E^v^nloveps  Storps 
Service  Co..  Cleveland;  $20,000.  C.  G. 
Smith.  J.  M.  Andrus.  H.  W.  McLeod, 
C.  L.  Brueggemver.  I.  Brick. 

The  Growers*  Basket  Co..  Clevp- 
land:  $20,000.  G.  W.  Cunninc'ham,  T. 
Reid,  W.  E.  Fish,  H.  H.  Richardson, 
P.  L.  Hinckley,  F.  J.  Wutrich. 

The  L.  Brun  Co..  Cleveland  (electri- 
cal fixtures),  $25,000.  L.  Bmn,  C.  D. 
Benson.  Jr.,  C.  N.  Gilles,  J.  H.  Kohr- 
man,  M.  Glore. 

The  Dayton  Farmers'  Exchan<?e  Co., 
Dayton:  $200,000.  J.  Q.  A.  Cnove-, 
N.  A.  Shank,  J.  C.  Hendricks,  M.  E. 
Wampler.  S.  B.  Weeks.  J.  KanflfTnan, 
W.  H.  Kerr.  J.  M.  Prugh,  E.  F.  Swank, 
S.  G.  Bradford. 


The  House  &  Hubbell  Co,,  Cleve- 
land; $500,  no  par.  O.  S.  Hubbell,  R. 
E.  Bixby,  F.  Hubbell,  J.  L.  Hubbell,  A. 
L.  Callopy. 

The  Amusement  Device  &  Equip- 
ment Co.,  Akron;  $10,000.  J.  M. 
Kaster,  J.  A.  Smith,  C.  Bertsch,  F.  F. 
Koch,  E.  S.  Sheck. 

The  Palawan  Finance  Co.,  Cleve- 
land; $1000.  C.  A.  Hudson,  T.  Hig- 
ley,  O.  I.  Roberts,  E.  Hockey,  Helen 
Kurash. 

The  Sward  Foundry  &  Machine  Co., 
Youngstown;  $50,000.  J.  Adams,  G. 
Kinkelholz,  T.  Donofrio,  W.  T.  Rich- 
ards, J.  Salata. 

The  Trail  Land  Co.,  Cleveland;  $25,- 
000.  J.  A.  Nieding,  M.  E.  Evans,  E.  J. 
Nolon,  W.  Richmond,  E.  M.  Bleil. 

The  River  Raisin  Farm  Co.,  Toledo; 
$10,000.  W.  D.  Skransewfky,  C.  A. 
iiepp.  Louis  Skransewfky,  W.  ti. 
crould,  C.  A.  Bell. 

The  Fifth  City  Cloak  &  Suit  Co., 
Cleveland;  $1500.  J.  Schweid  A.  Katz, 
D.  Copland,  M.  Walters,  B.  Ginsburg. 

The  Bay  Oil  Co.,  Sandusky;  $2500, 
no  par.  C.  Schaeffer,  C.  A.  Judson, 
J.  F.  Flynn,  r.,  G.  M.  Frandsen,  F. 
Wildenthaler. 

The   Adrian   D.  Joyce  Co.,  Cleveland; 
$100,000.     A.  D.  Joyce,  R.  H.  Ho-s-- 
baugh.  J.  H.*  Lathe,  A.  N.  McQuade, 
H.  B.  McGraw. 

The  Avon  Development  Co.,  Cleve- 
land; $75,000.  H.  F.  Stillman,  R.  L. 
Davis.  F.  H.  Sellberg,  P.  L.  Graham, 
W.  I.  Krewson. 

The  Arthur  House  Garage  &  Serv- 
ice Co.,  Cleveland  Heights;  $15,000. 
A.  G.  Potter,  H.  F.  Pankhurst,  A. 
House,  M.  G.  Potter,  S.  Pankhurst. 

The  Columbus  Radium  Hospital, 
Columbus;  $60,000.  E.  Reinert,  U.  K. 
Essington,  E.  H.  Chapin,  R.  R.  Kayle, 
J.  B.  Kahle. 

The  A.  Stokes  Co.,  Cleveland;  $20,- 
000,  (machinery.)  A.  Stokes,  F.  J. 
Grams,  J.  G.  Archer,  L.  Ruminski,  A. 
R.  Buckholtz. 

The  Cleveland  Woodcraft  Co., 
Cleveland;  $10,000.  L.  Cerney,  Jr..  E. 
J.  Sklenicka,  W.  J.  Hart,  J.  H.  Mur- 
ray.  J.  F.  Curry. 

The  Economy  Electric  Co.,  Cleve- 
land;  $2,000.     F.   B.   Evarts,  M.   A. 
Copeland,  N.     B.     Madden,     O.     E.   " 
Schultz,  C.  F.  Thomas. 

The  Marion  Jewelry  Manufacturing 
Co..  Marion;  $15,000.     J.  Bindlay,  R. 
A.  Lau,  C.  B.  King,  E.  W.  Owen,  J.  A. 
Schroeter. 
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The  Ohio  Comedy  Film  Co.,  Colum- 
bus; $25,000.  E.  Kibele,  L.  A.  Al- 
cott,  S.  Duros,  G.  Marcopolus,  G.  Zag- 
lenes,  F.  Westinghouse. 

The  Shelar  Realty  Co.,  Cleveland; 
$40,000.  C.  V.  Shelar,  B.  B.  Niles, 
K.  E.  Andrews,  W.  H.  McMorris,  C. 
G.  Smith. 

The  State  Auction  Co.,  Columbus; 
$1000.  J.  C.  Gaither,  J.  O.  Patterson, 
M.  E.  Eckelbery,  D.  S.  Jones,  J.  C. 
Williamson. 

The  George  B.  Curd  Equipment  Co., 
Cincinnati:  $10,000.  G.  B.  Curd,  E.  G. 
Hietman,  D.  M.  O'Heam,  I.  M.  Rich- 
ert,  O.  H.  Streit. 

The  G.  C.  Goode  Co.,  Cleveland; 
$5000,  (machinery.)  W.  F.  Lynch,  F. 
B.  Mellen,  H.  E.  Hills,  F.  L.  Brum- 
ley,  G.  B.  Folk. 

The  Maggiore  Grocery  Co.,  Can- 
ton; $50,000.  S.  Maggiore,  V.  Mag- 
giore, J.  Maggiore,  A.  Maggiore,  Flor- 
ence A.  Maggiore. 

The  Walker  Coal  Co.,  Xenia;  $15,- 
000.  J.  J.  Stout,  E.  Stout,  F.  W. 
Walker.  G.  0.  Smith,  G.  M.  Barrows. 

The  Reserve  Printing  Co.,  Canton; 
$30,000.  C.  A.  Witter.  F.  W.  Witter, 
A.  D.  Hos tetter,  R.  J.  Bowrquin,  W. 
R.  Thom. 

The  Canton  Finance  &  Discount  Co., 
Canton;  $25,000.  M.  M.  Smith,  R.  Z. 
Stande,  M.  H.  Frank,  E.  B.  Cranston, 
G.  F.  Meyer. 

The  Whittlesey  Investment  Co.,  To- 
ledo; $10,000.  W.  W.  Whittlesey,  G. 
E.  Seney,  F.  W.  Lentz,  M.  K.  Kraft. 

The  Akron  Tractor  &  Implement 
Co.,  Akron;  $300,000.  C.  L.  HoflF- 
meyer,  G.  H.  Goullon,  W.  A.  Guswold, 
T.  P.  Morrison,  J.  Sweeney. 

The  Electrical  Engineering  &  Con- 
struction Co..  Cleveland;  $10,000.  E. 
A.  Scherer.  R.  D.  Scherer,  H.  H.  Wil- 
coxen,  J.  S.  Kurd,  R.  A.  Graham. 

The  Maplewood  Holding  Co.,  Cleve- 
land: $100,000.  B.  Feniger,  A.  T. 
Wallach,  S.  Bernstein.  A.  Greenwald, 
S.  H.  Stecker,  W.  W.  Rosenzweig. 

The  Herald  Publishing  Co.,  Ken- 
more;  $10,000.  H.  Makinson,  H.  G. 
Haynes,  K.  W.  Nice,  H.  H.  Johns,  G. 
H.  Favinger,  C.  H.  Wilson. 

Increases 

The  McMillan  Sanitarium  Co.,  Co- 
lumbus; $37,500  to  $50,000. 

The  Kenton  Grocery  Co.,  Kenton; 
$110,000  to  $300,000. 

The  Columbus,  Delaware  &  Marion 
Electric  Co.,  Columbus;  $2,000,000  to 
$6,000,000. 


The  A.  S.  Hecker  Co.,  Cleveland; 
$200,000  to  $300,000. 

The  Standard  Equipment  Co.,  Cleve- 
land; $1,000,000  to  $2,000,000. 

The  Crown  Overall  Manufacturing 
Co.,  Cincinnati;  $425,000  to  $2,225,- 
000,  (common.) 

The  Crown  Overall  Manufacturing 
Co.,  Cincinnati;  $2,225,000  to  $3,725.- 
000,  (preferred.) 

The  Toledo  Glue  Appliance  Co.,  To- 
ledo; $10,000  to  $50,000. 

The  Forest  City  Savirigs  &  Trust 
Co.,  Cleveland;  $250,000  to  $437,000. 

The  Central  Fuel  Co.,  Cincinnati; 
$50,000  to  $250,000. 

The  Moore  Brothers  Concrete  Block 
Co..  Elyria;  $10,000  to  $50,000. 

The  National  Shoe  Service  Co.,  Ely- 
ria; $10,000  to  $50,000. 

The  Hawthorne  Savings  &  Loan  As- 
sociation; Cincinnati;  $500,000  to  $1,- 
000,000. 

The  Herberich  Realty  Co.,  Akron; 
$1,000,000  to  $2,000,000. 

The  Cleveland  Steel  Barrel  Co., 
Cleveland;  $300,000  to  $1,000,000. 

The  Circleville  Hardware  Company, 
Circleville;  $25,000  to  $80,000. 

The  Super-Heating  Boiler  &  Fur- 
nace Co.,  Mt.  Vernon,  $100,000  to 
$250,000. 

The  Perfect-0-Meter  Co.,  Ashta- 
bula, $5,000  to  $100,000. 

The  Susan  Jane  Oil  &  Gas  Co.,  Hol- 
gate,  $30,000  to  $100,000. 

The  National  System  of  Bakeries 
Co.,  Cleveland,  $15,000  to  $25,000. 

The  F.  W.  Perry  Machine  Co., 
Youngtsown,  $10,000  to  $100,000. 

The  Monroeville  Cooperative  Grain 
Co.,  Monroeville,  $35,000  to  $50,000. 

The  Big  Walnut  Auto  Sales  Co., 
Gahanna,  $25,000  to  $35,000. 

The  Ohio  Badge  Co.,  Columbus, 
$10,000  to  $50,000. 

The  Guardian  Discount  Co.,  Cleve- 
land, $1,000  to  $150,000. 

The  C.  C.  Fouts  Co.,  Middletown, 
$75,000  to  $300,000. 

The  Consolidated  Iron-Steel  Manu- 
facturing Co.,  Cleveland,  $1,207,000 
to  $1,750,000. 

The  Summit  Auto  (!^.,  Akron, 
$100,000  to  $40,000. 

The  Market  Savings  Bank,  Dayton, 
$50,000  to  $100,000. 

The  C.  C.  Aler  Wall  Paper  Co.,  Cin- 
cinnati, $200,000  to  $300,000. 


The  Miller  Rubber  Home  and  Land 
Co.,  Akron,  $100,000  to  $10,000. 


PUBLIC  UTILITIES  COMMISSIOK 


No.  891 — In  the  Matter  of  the  Application  of  the  Intemrban  Rail- 
road Companies  Operating  in  the  State  of  Ohio  for  Authority  to 
File  New  Schedules,  Effective  Upon  Less  Than  Thirty  Days' 
Notice. 


(Dated  August  20,  1920.) 

This  matter  came  on  to  be  heard,  and  was  heard  upon  the  appli- 
cations of  the  interurban  railroad  companies  operating  within  the 
State  of  Ohio  for  special  permission  to  file,  effective  upon  five  days' 
notice,  and  not  later  than  August  twenty-sixth,  1920,  supplements 
to  existing  tariff  publications  effecting  certain  increases  in  the  Ohio 
intra-state  rates,  charges  and  fares  for  the  transportation  of  pas- 
sengers, excess  baggage,  milk,  cream,  and  freight  of  all  kinds  and 
classifications : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  an  increased  passenger  fare, 
and  on  increase  excess  baggage  charge  is  unwarranted,  and  having 
heretofore  found  and  determined  that  the  classification  of  milk  as 
'milk  and  'cream,'  for  transportation  purposes  is  improper,  and 
having  fixed  a  just  and  reasonable  schedule  of  rates  for  the  trans- 
portation of  milk  within  the  State  of  Ohio,  it  is 

Ordered,  That  said  application  for  authority  to  publish  such  in- 
creased rates  for  passenger  service,  charges  for  the  transportation 
of  excess  baggage  and  charges  for  the  transportation  of  milk  and 
cream  within  the  State  of  Ohio  should  be,  and  hereby  it  is  denied. 

And  it  appearing  further  that  the  Interstate  Commerce  Com- 
mission has  authorized  such  carriers  to  increase  forty  percentum 
the  present  rates  for  freight  and  switching  service,  together  with 
the  charges  for  transit,  weighing,  diversion,  reconsignment,  light- 
erage, loadage,  storage  (not  ijicluding  track  storage)  and  transfer 
services,  where  the  carriers  provide  separate  charges  against  ship- 
pers for  such  services,  it  is  further, 

Ordered,  That  authority  to  be  and  hereby  it  is  granted  the  in- 
terurban railroad  companies  operating  within  the  State  of  Ohio  to 
file,  effective  upon  five  days'  notice,  but  not  prior  to  August  twenty- 
sixth,  1920,  supplements  to  existing  tariffs  effecting  increases,  not 
exceeding  (40)  percentum  of  the  existing  charges  and  rates,  in  the 
present  rates  and  charges  applying  within  the  State  of  Ohio  for 
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freight  and  switching  service,  together  with  charges  for  transit, 
weighing,  diversion,  reconsignment,  lighterage,  loadage,  storage 
(not  including  track  storage)  and  transfer  services,  where  th^  car- 
riers provide  separate  charges  against  shippers  for  such  services. 
But  the  Commission  reserves  the  right  to  suspend  said  tariffs  and 
any  or  all  rates  carried  therein,  as  provided  by  law,  and  upon  hear- 
ing upon  the  reasonableness  of  any  or  all  of  such  rate,  the  burden  of 
fully  as  if  this  order  granting  a  less  peHod  that  the  statutory  time 
proof  shall  be  and  remain  upon  the  carriers,  as  provided  by  Law,  as 
for  filling  of  such  schedules  had  not  been  made. 


No.  2057 — In  the  Matter  of  the  Petition  of  the  Steam  Railroad  Com- 
panies Operating  in  the  State  of  Ohio,  in  Respect  to  the  Publica- 
tion of  Tariffs  and  the  Provisions  Thereof. 


(Dated  August  27,  1920.) 

This  matter  came  on  to  be  heard,  and  was  heard  upon  the  appli- 
cation of  the  steam  railroad  companies  operating  within  the  state 
of  Ohio,  asking  such  authority  of  this  Commission  as  will  continue 
in  effect  their  present  schedule  providing,  in  certain  instances  and 
as  therein  set  forth  higher  rates  for  the  transportation  of  property 
shorter  distances  than  for  longer  distances,  where  the  shorter  haul 
is  included  within  the  longer,  and,  in  other  instances,  higher  charges 

m 

for  through  routes  that  the  aggregate  of  the  intermediate : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  made  that  investigation  contemplated  by  law, 
the  Commission  finds  that  the  welfare  of  the  public  and  the  conven- 
ience of  the  carriers  will  be  promoted  by  continuing  the  present 
freight  rate  structure  applying  to  intrastate  traffic  within  Ohio, 
with  its  departures  from  the  provisions  of  Section  504-1  General 
Code  of  Ohio.    It  is  therefore. 

Ordered,  That  the  steam  railroad  companies  operating  in  the 
State  of  Ohio  be,  and  hereby  they  are  authorized  to  continue  in 
effect,  until  the  further  order  of  this  Commission,  their  present 
schedules  of  freight  rates,  and  to  file  such  changes  therein  as  shall 
be  required  in  the  ordinary  course  of  business,  with  the  existing 
higher  rates  to  intermediate  points,  and  through  rates  higher  than 
the  combinations  of  the  intermediate  rates,  provided  that  in  filing 
such  changes  in  said  existing  tariffs,  the  discrimination  against 
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intermediate  points  may  be  increased  in  the  following  regards,  oi^ly : 

1.  Where  rates  are  in  effect  from  or  to  a  point  that  are 
lower  than  rates  effective  from  or  to  intermediate  points,  car- 
riers may  extend  the  application  of  such  rates  to,  or  establish 
rates  made  with  relation  thereto,  at  points  on  the  same  line 
adjacent  or  in  close  proximity  thereto,  provided  that  no 
higher  rates  are  maintained  from  and  to  points  intermediate 
to  the  former  point  and  the  new  point  to  which  the  applica- 
tion of  the  same  or  relative  rates  has  been  extended. 

2.  Where  there  is  a  rate  on  a  commodity  from  or  to  one 
or  more  points  in  an  established  group  of  points  from  and  to 
which  rates  are  ordinarily  the  same,  but  the  rate  on  the  said 
commodity  does  not  apply  to  all  points  in  the  said  group,  such 
rate  may  be  made  applicable  to  or  from  all  of  such  other  points. 

It  is  further,  Ordered,  That  the  Commission  does  not  hereby 
approve  of  any  rates  that  may  be  filed  under  this  authority,  all  such 
rates  being  subject  to  complaint,  investigation  and  correction.  It 
is  further. 

Ordered,  That  when  the  Commission  passed  upon  any  application 
for  relief  from  the  provisions  of  Section  504-1,  General  Code  of 
Ohio,  with  respect  to  the  rates  referred  to  herein,  the  order  issued 
with  relation  thereto  will  automatically  cancel  the  authority  herein 
granted  as  to  the  rates  covered  and  affected  by  such  order. 


No.  2046— In  the  Matter  of  the  Application  of  The  Ann  Arbor  Rail- 
road Company  for  an  Order  Authorizing  the  Issue  of  Promis- 
sory Notes  in  the  Aggr^ate  Sum  of  Sixty-two  Thousand,  Two 
Hundred  and  Eighty  Dollars  ($62,280.00),  Payable  in  Twelve 
(12)  Quarterly  Installments  of  Five  Thousand,  One  Hundred  and 
Ninety  Dollars  ($5,190.00)  each.  Beginning  September  15,  1920, 
Bearing  Interest  .at  the  Rate  or  Six  (6)  Per  Cent.  Per  Annum, 
Payable  Semi-annually  From  and  After  June  15,  1920 ;  Being  for 
Deferred  Payments  on  the  Purchase  Price  of  Two  Locomotive 
Engines  From  the  American  Locomotive  Company. — Prayer 
Granted. 


(Dated  August  17,  1920.) 

This  day,  it  appearing  to  the  Commission  from  the  verified  al- 
legations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary, 
this  matter  came  on  for  consideration  upon  the  application  of  The 


524  Department  Reports 

Ann  Arbor  Railroad  Company,  (a  corporation  organizeA  and  exist- 
ing under  the  laws  of  State  of  Michigan,  and  the  owner  and  opera- 
tor of  a  line  of  railroad  extending  from  Toledo,  Ohio,  to  Frank- 
fort, Michigan),  asking  the  consent  and  authority  of  this  Commis- 
sion to  make  and  issue  to  the  American  Locomotive  Comply,  as 
evidence  of  applicant's  indebtedness  for  and  on  account  of  the  de- 
ferred payments  for  two  locomotive  engines,  proposed  to  be  ac- 
quired from  the  said  American  Locomotive  Company  under  a  con- 
ditional purchase  agreement  for  the  agreed  consideration  of  $77,- 
850.00,  six  per  cent,  promissory  notes  of  the  total  principal  sum  of 
$62,280.00,  maturing  in  twelve  quarterly  installments  or  $5,190.00 
each,  beginning  upon  the  fifteenth  day  of  September,  1920 ; 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  it  appearing  that  the  Michigan  Public  Utilities  Copi- 
mission,  by  order  dated  August  fourth,  1920,  has  formally  con- 
sented to  and  authorized  the  issue  and  disposition  of  said  notes, 
this  Commission  finds: 

(1)  That  the  applicant  has  negotiated  the  purchase,  un- 
der a  certain  contract  of  agreement,  of  two  locomotive  engines 
from  the  American  Locomotive  Company  at  an  agreed  consid- 
eration of  $77,850.00,  and  with  an  initial  cash  payment  there- 
upon of  $15,570.00 ; 

(2)  That  the  issue,  by  the  applicant,  of  twelve  promis- 
sory notes,  dated  July  fifteenth,  1920,  and  maturing  quarterly, 
beginning  with  the  fifteenth  day  of  September,  1920,  and  bear- 
ing interest  at  the  rate  of  six  percentum  per  annum,  of  the 
principal  sum  of  $5,190.00,  each,  or  the  total  principal  sum  of 
$62,280.00,  is  necessary  and  reasonably  required  to  evidence 
applicant's  indebtedness  for  and  on  account  of  the  deferred 
payments  for  the  aforesaid  additions  to  its  rolling  stock  and 
motive  power  facilities,  and 

(3)  That,  the  applicant  now  having  a  funded  debt  issued 
and  outstanding  in  excess  of  its  issued  and  outstanding  capi- 
tal stock,  the  issue  of  the  aforesaid  notes  in  excess  of  appli- 
cant's issued. and  outstanding  capital  stock  should  be  speci- 
fically consented  to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  notes  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Ann  Arbor  Railroad  Company  be,  and 
hereby  it  is  authorized  to  make  and  issue  to  the  American  Locomo- 
tive Company  twelve  (12)  promissory  notes,  to  be  dated  June  fif- 
teenth, 1920,  and  to  bear  interest  at  the  rate  of  six  percentum  per 
annum,  payable  semi-annuUy,  of  the  principal  sum  of  five  thousand, 
one  hundred  and  ninety  dollars  ($5190.00)  each,  or  the  total  prin- 
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ciple  sum  of  sixty-two  thousand,  two  hundred  and  eighty  dollars 
($62,289.00)  in  all,  said  notes  to  mature  serially  at  quarterly  inter- 
vals, be^rinning  with  the  fifteenth  day  of  Septemb,er,  1920.  It  is^ 
further 

Ordered,  That  said  promissory  notes  shall  be  so  issued  and 
delivered  as  aforesaid,  as  the  evidence  of  applicant's  indebtedness 
for  and  on  account  of  the  deferred  payments  for  two  locomotive 
engines  to  be  acquired  from  the  said  American  Locomotive  Com- 
pany pursuant  to  the  conditional  sale  agreement  set  forth  in  Ex- 
hibit ''No.  1"  appended  to  the  application  herein,  which  hereby  is 
made  a  part  of  this  order  by  reference,  for  the  agreed  consideration 
of  $77,850,000,  $15,570.00  of  which  is  to  be  paid,  in  cash,  at  the 
time  of  delivery  of  said  locomotives,  and  for  no  other  purpose  what- 
soever.   It  is  further 

Ordered,  That  the  issue  and  disposition  of  the  aforesaid  notes, 
as  hereinbefore  provided,  in  excess  of  applicant's  issued  and  out- 
standing capital  stock  be,  and  hereby  they  are  specifically  con- 
sented to,  authorized  and  approved.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  delivery  of  said  notes  pursuant  to  the  terms 
and  conditions  of  this  order. 


No.  1937— W.  C.  Tobey,  Committee,  Representing  Citizens  of  Bel- 
mont and  Beavertown,  Complainant,  vs.  The  Dayton,  Springfield 
and  Xenia  Southern  Railway  Company,  Defmdant. — ^Prayer 
Granted. 


(Dated  August  20,  1920.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest  by  publication  and 
otherwise,  as  provided  by  law,  this  matter  came  on  for  final  consid- 
eration upon  the  pleadings  of  the  parties  filed  herein,  the  evidence 
submitted,  the  depositions  and  the  argument  of  counsel: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 

premises,  and  having  regard  for  the  welfare  of  the  public  and  the 

cost  of  operating  said  service  and  maintenance  said  facilities,  the 

Commission  finds : 

(1)  That  defendant's  tracks  extending  from  the  point 
known  as  Roslyn,  in  VanBuren  Township,  Montgomery  County, 
Ohio,  to  the  Ryne  Grocery  Store  comer  in  the  Village  of 
Beavertown,  Ohio,  (at  which  point  defendant  now  maintains 


526  Department  Reports 

a  regular  stop  upon  its  Beavertown  Division),  have  been  in 
continuous  operation  for  a  period  of  more  than  five  years  next 
preceding  the  date  of  the  filing  of  the  cross-petition  herein ; 

(2)  That  the  maintenance  and  operation  of  defendant's 
said  track  from  Roslyn  to  the  Ryne  Grocery  Store  comer  in 
Beavertown,  Ohio,  as  aforesaid,  has  resulted  in  an  actual  finan- 
cial loss  to  the  defendant ;  that  said  track  is  now  being  oper- 
ated at  a  loss,  and  that  the  continued  maintenance  and  oper- 
ation of  said  portion  of  said  division  will  unpah-  the  credit 
of  said  company  and  its  ability  to  maintain  and  operate  the 
remainder  of  its  system,  thereby  endangering  transportation 
service  to  a  much  larger  number  of  citizens  than  are  served  by 
said  portion  of  said  Beavertown  Division,  who  are  dependent 
thereon  for  such  service; 

(3) .  That  from  said  Ryne  Grocery  Store  comer  in  the 
Village  of  Beavertown  to  the  terminus  of  said  railway  com- 
pany in  the  City  of  Dayton,  an  hourly  service  is  reasonably 
required  for  the  acconmiodation  of  the  traveling  public,  and 
that,  if  said  company  is  not  required  to  operate  its  cars  upon 
said  Beavertown  Division  beyond  the  said  Ryne  Grocery  Store 
corner  in  the  Village  of  Beavertown,  it  can  maintain  an  hourly 
service  and  thereby  accommodate  the  traveling  public  to  a 
greater  extent  than  by  operating  its  said  cars  to  Roslyn ; 

(4)  That  defendant's  rates,  fares  and  charges  for  pas- 
senger service  are  not  unjust  or  unlawful,  and  that,  if  hourly 

.  service  is  instituted  between  the  Ryne  Grocery  corner  in  the 
Village  of  Beavertown  and  the  terminus  of  said  company  in 
the  (^ty  of  Dajrton,  the  same  will  be  adequate  to  accommodate 
the  traveling  public,  and 

(5)  That  the  convenience  of  the  public  requires  that 
suitable  waiting  room  facilities  be  provided  and  maintained 
by  the  defendant  at  the  Ryne  Grocery  Store  comer  in  said 
Village  of  Beavertown,  Ohio, 

and  is  satisfied  that  the  discontinuance  of  service  upon,  and  the 
permanent  abandonment  of  defendant's  tracks  between  the  afore- 
said point,  Roslyn,  and  the  Ryne  Grocery  Corner  in  the  Village  of 
Beavertown,  Ohio,  is  reasonable  and  that  consent  and  authority 
therefore  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Dayton,  Springfield  and  Xenia  South- 
ern Railway  Company  be,  and  hereby  it  is  authorized  to  discontinue 
service  September  first,  1920,  and  permanently  abandon  its  tracks 
extending  from  the  point  known  as  Roslyn,  in  VanBuren  Town- 
ship, Montgomery  County,  Ohio,  to  the  Ryne  Grocery  Store  Comer 
in  the  Village  of  Beavertown,  Montgomery  County,  Ohio.  It  is 
further 

Ordered,  That  said  The  Dayton,  Springfield  and  Xenia  South- 
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em  Railway  Company,  be  and  hereby  it  is  notified,  directed  and  re- 
quired to  institute,  effective  September  first,  1920,  and  thereafter 
to  maintain,  for  the  accommodation  of  the  public,  a  schedule  of 
operation  for  its  Beavertown  Division  providing  for  the  hourly 
operation  of  a  car  from  Ryne  Grocery  Store  Comer  in  the  Village 
of  Beavertown,  Ohio,  to  its  terminus  in  the  City  of  Dayton,  Ohio, 
and  return,  the  first  car  in  the  morning  to  leave  said  point  in 
Beavertown  not  later  than  five-thirty  o'clock,  and  the  last  car  at 
night  to  arrive  at  said  point  not  earlier  than  eleven-thirty  o'clock. 
It  is  further 

Ordered,  That  the  further  relief  prayed  for  in  the  complaint 
and  the  answer  and  cross-petition  of  the  defendant  be,  and  hereby 
it  is  denied. 


No.  2010 — In  the  Matter  of  the  Application  of  The  Greenville  Home 
Telephone  Company  for  Leave  to  Issue  Certain  Common  Capital 
Stock. — ^Prayer  Granted. 


(Dated  August  19,  1920.) 

This  day,  (it  appearing  to  the  commission  from  the  verified 
allegations  in  said  application  and  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary) » 
this  matter  came  on  for  consideration  upon  the  application  of  The 
Greenville  Home  Telephone  Company,  (a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) , 
asking  the  consent  to  and  authority  of  this  Commission  to  issue  and 
distribute,  pro-rata,  to  its  stockholders  of  record  on  May  first,  1920, 
common  capital  stock  of  the  total  par  value  of  thirty-seven  thousand 
dollars  in  lieu  of  certain  moneys,  not  procured  by  the  issue  of  stock, 
bonds,  notes  and  other  evidences  of  indebtedness  expended  from  the 
treasury,  within  the  five  years  next  preceding  the  date  of  the  filing 
of  the  application  herein  and  to  May  first,  1920,  for  the  construc- 
tion of  additions,  extensions  and  improvements  to  its  facilities, 
which  moneys  such  stockholders  might  otherwise  have  received,  in 
dividends,  as  a  return  upon  their  said  investment: 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  thereupon : 

(1)     That,  within  the  five  years  next  preceding  the  date 
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of  the  filing  of  the  application  herein  and  to  the  first  day  of 
May,  1920,  the  applicant  actually  expended  from  its  treasury 
for  the  construction,  completion,  extension  and  improvement 
of  its  facilities,  the  sum  of  $37,693.44,  none  of  which  was  ob- 
tained from  the  issue  of  stock,  bonds,  notes  or  other  evidences 
of  indebtedness,  and 

(2)  That  the  issue  and  distribution  of  applicant's  com- 
mon capital  stock  of  the  par  value  of  $37,000.00  is  reasonably 
required  and  necessary  for  the  reimbursement  of  applicant's 
stockholders  for  such  moneys  which  they  might,  otherwise, 
have  received  in  dividends  as  a  return  upon  their  said  invest- 
ment. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  such  capital  stock  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Greenville  Home  Telephone  Company 
be,  and  hereby  it  is  authorized  to  issue,  as  fully  paid,  its  comhion 
capital  stock  of  the  par  value  of  thirtyseven  thousand  dollars  ($37,- 
000.00) .    It  is  further 

Ordered,  That  said  capital  stock  be  distributed,  pro-rata,  to 
applicant's  stockholders,  of  record  as  of  May  first,  1920,  in  lieu  of 
$37,000.00  of  the  $37,593.44  actually  expended  from  applicants 
treasury  within  the  five  years  next  preceding  the  date  of  the  filing 
of  the  application  herein  and  to  the  first  day  of  May,  1920,  for  the 
constructions  of  additions,  extensions  and  improvements  to  apidi- 
cant's  facilities,  and  not  procured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness,  which  moneys  such  stockholders 
might  otherwise  have  received,  in  dividends,  as  fl  return  upon  their 
said  investment.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  pursuant 
to  the  terms  and  conditions  of  this  order. 
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General  Health  District  Boards  Have  Authority  to  Adopt  and  En- 
force the  Orders  and  Regulations  Stated  in  Section  4420,  General 
Code  to  the  Same  Extent  as  Former  Municipal  Boards  of  Health 
May 'Have  Done.  Such  Boards  May  Adopt  Such  PELrts  of  the 
State  Building  Code,  Which  Are  Applicable  Outside  of  Cities  and 
to  the  Extent  That  They  Shall  Have  Reascmable  Reference  to  the 
Health  Conditions  Existing  in  Such  District.  Such  Boards  May 
Not  Effectively  Adopt  the  Sections  of  the  State  Building  Code  as 
the  General  Orders  and  Regulations  of  Such  Boards  of  Health  by 
Mere  Reference. 


No.  1503— (Opinion  Dated  Au^st  19,  1920.) 

State  Department  of  Health,  Columbus,  Ohio. 

Gentlemen:   Acknowledgement  is  made  of  the  receipt  of  your 
request  for  the  opinion  of  this  department  as  follows : 

"Under  the  provisions  of  Section  1261-30  (H.  B.  633,  108 

Pt.  IL  p ),  a  district  board  of  health  'shall  exercise  the 

powers  and  perform  all  the  duties  now  conferred  and  imposed 
by  law  upon  the  board  of  health  of  a  municipality/ 

Section  4420  General  Code  contains  the  following : 

'Except  in  cities  having  a  building  department  or 
otherwise  exercising  the  power  to  regulate  the  erection  of 
buildings,  the  board  of  health  may  regulate  the  location, 
construction,  and  repair  of  water  closets,  privies,  cess- 
pools, sinks,  plumbing  and  drains/ 

Query :  Has  the  board  of  health  of  a  general  health  dis- 
trict authority  to  adopt  and  enforce  orders  and  regulations  of 
general  application  within  its  jurisdiction  regulating  the  'loca- 
tion, construction  and  repair  of  water  closets,  privies,  cess- 
pools, sinks,  plumbing  and  drains,  and  may  such  a  board  of 
health,  by  apt  words  of  reference,  adopt  and  enforce  the  pro- 
visions of  Pt.  IV,  Sanitation,  of  the  Ohio  Building  Code  (Sec- 
tion 12600-137  to  12600-273  General  Code,  inclusive)  as  the 
general  orders  and  regulations  of  such  board  of  health,  to  ap- 
ply to  all  classes  t)f  buildings  to  be  constructed  in  such  juris- 
diction without  the  necessity  of  advertising  more  than  the  sec- 
tion making  reference  to  such  adoption  ?" 

Let  us  first  consider  the  power  of  the  general  health  district 
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board  to  adopt  and  enforce  orders  and  regulations  of  the  character 
stated  in  your  letter. 

Section  1261-30  in  part  provides : 

"The  district  board  of  health  hereby  created  shall  exer- 
cise all  the  power  and  perform  all  the  duties  now  conferred  and 
imposed  by  law  upon  the  board  of  health  of  a  municipality." 

What  is  meant  by  "the  district  board  of  health  hereby  created?" 
If  this  means  or  includes  the  general  health  district  board  the  an- 
swer to  your  first  query  is  comparatively  simple. 

Section  1261-16  creates  two  kinds  of  health  districts ;  city 
health  districts  and  general  health  districts.  They  are  both  health 
districts  in  contemplation  of  the  first  sentence  of  this  section  which 
in  part  provides  that  "the  state  shall  be  divided  into  health  dis- 
tricts." As  to  organization  and  finance,  the  act  treats  the  two 
kinds  of  districts  separately,  but  in  the  sections  relating  to  powers 
and  duties,  the  reference  is  simply  to  "each  district  board  of  health" 
or  "the  district  board  of  health"  without  any  distinctions  between 
the  two  kinds  of  districts.  See  Sections  1261-26,  1261-27,  1261-28, 
1261-29  and  1261-31.  These  are  the  sections  giving  the  additional 
powers  to  the  district  boards  of  health,  and  there  is  no  other  ex- 
press reference  to  either  kind  of  a  district  in  these  sections.  In  this 
respect  they  are  the  same  as  Section  1261-30  quoted  above.  These 
boards  supplant  the  former  township  boards,  which  formerly  under 
Section  3394,  now  repealed,  were  granted  the  same  powers  as  mu- 
nicipal health  boards  in  much  the  same  manner  as  is  now  provided 
in  Section  1261-30. 

From  these  considerations,  it  must  be  concluded  that  general 
health  district  boards  are  included  in  Section  1261-30  and  in  addi- 
tion to  the  powers  specifically  granted  in  the  later  acts,  have,  and 
may  exercise  all  the  powers  imposed  by  law  upon  municipal  boards 
of  health  at  the  time  of  the  passage  of  the  section.  As  shown  in 
the  quotation  of  Section  4420  in  your  letter,  a  board  of  health  has 
X)ower  to  regulate  the  matters  therein  referred  to,  and  this  section 
having  been  undisturbed  by  the  Hughes-Griswold  act,  no  reason  is 
apparent  why  this  grant  of  power  is  not  within  the  rather  sweeping 
terms  of  Section  1261-30. 

It  must  be  held,  therefore,  that  general  health  district  boards 
have  authority  to  adopt  and  enforce  the  orders  and  regulations 
stated  in  Section  4420  to  the  same  extent  as  former  municipal 
boards  of  health  may  have  done. 

It  is  noted  that  you  further  inquire  if  such  board  may  adopt 
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and  enforce  as  its  general  orders  and  resrulations,  Sections  12600- 
137  to  12600-273  General  Cbde,  being  Part  IV  "Sanitation"  of  the 
State  Building  Code.  No  reason  is  apparent  why  such  code,  to  the 
extent  that  its  terms  are  applicable  to  conditions  and  persons'  out- 
side of  cities,  may  not  be  so  adopted.  Practically  the  only  limita- 
tions on  the  power  granted  is  the  express  exemption  of  cities  having 
a  building  department  or  other  agency  regulating  the  construction 
of  buildings,  and  the  implied  limitation  or  reservation  that  the  or- 
ders of  the  board  must  have  reasonable  reference  to  the  public 
health.  As  to  the  former,  it  has  no  present  application,  as  under 
the  new  health  act  each  city  constitutes  a  city  health  district  and 
cannot  be  included  in  a  general  health  district.  As  to  the  latter, 
for  the  purpose  of  this  opinion,  the  reasonableness  and  validity  of 
the  state  building  code  is  assumed,  but  it  is  more  than  probable  that 
some  of  the  sections  in  the  part  under  present  consideration  may 
be  peculiarly  applicable  to  plumbing  and  other  sanitary  conditions  in 
cities. 

Without  at  this  time  examining  in  detail  and  passing  on  all  of 
these  sections  in  this  respect  (there  are  some  hundred  and  thirty 
of  them  in  all)  it  is  sufficient  to  answer  your  second  question  in  this 
way  and  to  this  extent,  that  such  code  may  be  so  adopted  in  so  far 
as  it  is  applicable  outside  of  cities,  and  to  the  extent  that  it  has 
reasonable  reference  to  the  health  conditions  there  existent. 

Your  third  question  relates  to  the  method  of  publishing  such 
regulations  if  adopted,  and  particularly  to  the  necessity  of  publish- 
ing the  sections  in  full. 

Section  1261-42  fixes  the  method  of  adopting  and  recording  and 
certifying  such  regulations  to  be  the  same  as  that  required  for  ordi- 
nances of  municipalities.  It  is  noted  that  the  method  of  publishing 
is  not  so  fixed,  the  terms  of  the  section  being  that  such  regulations 
"shall  be  adopted,  recorded  and  certified  as  are  ordinances  of  mu- 
nicipalities.'' This  9tops  short  of  saying  that  the  regfulations  shall 
be  published  as  such  ordinances ;  in  fact,  this  section  does  not  di- 
rectly require  such  publication,  for  its  proceeds : 

"But  the  advertisement  of  such  orders  and  regulations 
shall  be  by  publication  in  one  newspaper  published  and  of  gen- 
eral circulation  within  the  general  health  district." 

In  Section  4413  as  to  city  health  districts,  the  terms  are  different. 
An  advertisement  is  provided  for  as  follows: 
"Shall  be  adopted,  advertised,  recorded  and  certified" 

the  same  as  ordinances. 
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The  purpose  of  Section  1261-42  appears  to  effect  a  method  of 
such  advertisement  different  from  that  provided  for  municipal  ordi- 
nances, and  it  is  believed  that  the  intention  to  require  such  puMica- 
tion  is  sufficiently  clear.  This  section  fixes  its  own  method  of  pub- 
lication,  and  such  re^rulation  not  bein^r  a  municipal  ordinance  or 
regrulation,  is  not  affected  by  Section  4228  as  amended  in  106  O.  L., 
493,  so  that  your  request  is  narrowed  down  to  the  interpretation  of 
the  phrase  "the  advertisement  of  such  orders  and  res^ulations"  con- 
tained in  Section  1261-42.  Considering  the  similarity  of  purpose  of 
this  section  and  Sections  4413  and  4228  it  must  be  concluded  that 
•the  "advertisement"  required  by  the  first  is  equivalent  to  that  re- 
quired in  the  other  sections  that  such  regulations  "shall  be  pub- 
lished."   See  Corpus  Juris,  Vol.  II,  p.  284,  Note  7. 

It  must  be  borne  in  mind  that  the  violation  of  such  regulations 
entail  liability  to  criminal  prosecution,  and  that  such  regulations 
impose  rules  of  conduct  of  equal  force  to  municipal  ordinances  and 
statutory  law.  In  28  Cyc.  360,  it  is  said  concerning  such  publica- 
tion : 

"When  the  legislature  has  prescribed  the  nature  and  mode 
of  publication  none  other  is  sufficient  to  give  validity  to  the 
ordinance." 

It  may  be  added  that  the  purpose  of  publication  is  to  advise  persons 
of  the  requirements  made  by  the  board  of  health  in  this  regard,  as 
it  is  repugnant  to  justice  that  criminal  liability  attach  without  an 
opportunity  to  know  or  be  advised  of  the  law,  and  in  our  theories  of 
government  it  may  be  said  that  there  is  an  aversion  to  consideration 
as  law  that  which  is  not  generally  known  or  officially  formulated 
and  promulgated.  On  the  other  hand,  the  sections  which  may  be 
adopted  have  been  enacted  by  the  General  Assembly,  and  the  same 
rule  that  all  persons  are  presumed  to  know  the  law  may  be  held  to 
apply  to  them  in  that  connection,  and  knowledge  of  these  sections 
being  already  conclusively  presumed,  it  may  be  argued  that  the 
further  publication  is  unnecessary.  This  presents  a  question  upon 
which  I  am  unable  to  find  any  direct  authority  in  Ohio. 

In  the  case  of  City  of  Nop  v.  Easterly,  76  Calif.,  222 ;  18  Pac, 
253,  it  was  held  that  in  the  publication  required  of  improvement 
specifications,  the  necessary  maps  referred  to  in  the  specifications 
need  not  be  included  in  the  publication.    In  that  case  the  court  says : 

"It  is  contended  that  the  maps  and  bench  books  to  which 
the  ordinance  refers  were  not  published.  The  argument  is  that 
the  reference  to  the  maps,  etc.,  makes  them  a  part  of  the  ordi- 
nance, and  that  the  requirement  as  to  publication  means  that 
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the  whole  ordinance  be  published.  *  ♦  ♦  All  that  is  required  to 
be  published  is  the  ordinance  itself — ^the  thing  which  is  en- 
tered in  the  ordinance  books(/' 

However,  in  the  case  of  Kreulhaus  v.  City  of  Birmingham,  26 
L.R.A.  (N.S.)  492,  the  Supreme  Court  of  Alabama  held  a  municipal 
ordinance  to  be  void  for  uncertainty  which  provided  that  all  mis- 
demeanors defined  by  the  statute  law  or  by  common  law  principles, 
which  were  punishable  in  the  state  of  Alabama,  were  punishable 
by  the  municipality.  The  court  in  this  case  did  not  consider  tne 
power  to  publish  by  reference,  but  held  that  the  ordinance  was  void 
for  uncertainty  because  some  of  the  matters  involved  in  the  crimi- 
nal statutes  of  the  state  were  inapplicable  to  the  municipality,  and 
the  punishment  of  them  were  beyond  the  powers  of  the  munici- 
pality. 

Disregarding  for  the  present  the  general  question  of  the  legal- 
ity of  such  publication  by  reference  (see  Opinion  No.  1109  directed 
to  your  department)  „  I  am  inclined  to  think  the  safer  course  in  this 
case  would  be  to  publish  in  full,  and  on  the  ground  raised  by  the 
Alabama  court,  your  specific  question  may  be  answered  without 
finally  deciding  the  question  above  mentioned,  because  certain  mat- 
ters embraced  in  the  sections,  the  adoption  of  which  is  proposed,  are 
beyond  the  power  of  the  general  health  district  to  regulate.  To 
illustrate:  Section  12600-231  requiring  certain  adjoining  rooms  to 
have  sound-proof  partitions  is  not  a  health  measure,  and  its  sub- 
ject matter  is  beyond  the  power  of  the  health  board  to  regulate,  and 
rather  on  these  grounds,  considered  in  connection  with  the  rule  that 
penal  statutes  must  be  strictly  construed,  I  am  forced  to  the  con- 
clusion that  the  general  health  district  board  may  not  effectively 
adopt  the  sections  referred  to  in  your  letter  as  the  general  orders 
and  regulations  of  such  board  of  health  by  mere  reference. 
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The  City  of  Cincinnati  et  al.  v.  Harth^  A  Taxpayer 

Constitutional  Law — Mnniciiial  Corporations— street  Improvemoits 
— Bond  Issues— Renewal  or  Replacement  of  Street  Railway 
Tracks,  etc— Sections  3812-2  and  3812-3,  General  Code  (108  O.  L. 
pt.  1,  215) — Lending  Public  Credit  to  Private  Corporations — 
Section  6,  Article  VIII,  Constitution. 


Section  8812-2  and  3812-3,  General  Code,  passed  April  17,  1919  (108  O.  L., 
215),  in  so  far  as  they  authorize  a  municipality  to  renew,  replace,  repair  or 
reconstruct  the  rails,  ties,  roadbeds  or  tracks  of  a  street  railway  company, 
with  public  money  raised  b^  the  sale  of  the  bonds  of  the  municipality,  are  in 
violation  of  Section  6,  Article  VIII  of  the  Constitution,  and  invalid. 

(No.  16606— Decided  June  22,  1920.) 

Error  to  the  Court  of  Appeals  of  Hamilton  county. 

This  was  a  proceeding  brought  in  the  superior  court  of  Cin- 
cinnati praying  for  an  injunction  to  restrain  the  city  of  Cincinnati 
and  its  fiscal  officers  from  delivering  to  the  trustees  of  the  sinking 
fund  certain  assessment  bonds  issued  for  the  proposed  improve- 
ment of  Freeman  avenue  by  the  furnishing  of  new  rails  and  ties 
and  the  construction  of  a  new  roadbed  for  the  Cincinnati  Street 
Railway  Company,  in  conformity  with  certain  ordinances  passed 
by  the  city  council,  which  bonds,  issued  pursuant  to  the  provisions 
of  Sections  3812-2  and  3812-3,  General  Code,  passed  April  17,  1919 
(108  O.  L.,  pt.  1,  215),  the  sinking  fund. trustees  had  agreed  to  pur* 
chase. 

The  petition  alleged  that  the  plaintiff,  Edward  J.  Harth,  is  a 
taxpayer  of  the  city,  and  he  qualifies  himself  to  bring  the  suit  as 
such ;  that  the  defendants  Cincinnati  Street  Railway  Company  and 
Cincinnati  Traction  Company  are  Ohio  corporations.  It  is  alleged 
the  passage  of  a  resolution  by  council  requiring  those  companies  to 
renew  and  replace  rails,  ties,  roadbed  and  tracks  upon  and  along 
Freeman  avenue;  that  on  the  25th  of  November,  1919,  the  com- 
panies appeared  and  objected  to  the  proceedings  of  council;  that 
thereafter  the  council  passed  the  ordinance  in  which  it  is  recited 
that  the  tracks  of  the  companies  along  Freeman  avenue  at  the 
point  stated  had  become  worn  out  and  defective,  and  requiring  them 
to  renew,  replace  and  reconstruct  the  rails,  ties,  roadbed  and  tracks 
therein ;  that  the  companies  did  not  apply  with  said  ordinance,  and 
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on  December  23,  1919^  the  council  passed  an  ordinance  providing 
for  the  levying  of  a  special  tax  or  assessment  against  the  com- 
panies and  all  of  their  property  in  the  city  to  cover  of  labor  and 
material  necessary  for  the  renewal,  replacement  and  reconstruction 
of  the  rails,  ties,  roadbed  and  tracks,  at  the  place  indicated;  and 
that  as  the  companies  did  not  comply  with  the  ordinance  the 
auditor  of  the  city  proceeded  to  issue  said  bonds. 

The'  defendants  filed  a  general  demurrer  to  the  petition,  which 
was  sustained  by  the  superior  court,  and  plaintiff  not  desiring  to 
plead  further  judgment  of  dismissal  was  entered.  The  cause  was 
appealed  to  the  court  of  appeals,  where  the  demurrer  was  overruled, 
and  the  defendants  not  desiring  to  plead  further  a  decree  of  per- 
petual injunction  was  entered. 

Mr.  Saul  Zielonka,  city  solicitor,  and  Mr.  Wm.  Jerome  Euertz, 
assistant  city  solicitor,  for  the  city  of  Cincinnati. 

Mr.  Joseph  Wilby,  for  The  Cincinnati  Street  Railway  Company. 

Mr.  Miller  Outcalt,  for  the  Cincinnati  Traction  Company.    • 

Mr.  Walter  M.  Schoenle,  for  defendant  in  error. 

Johnson,  J.  The  constitutionality  of  the  provisions  of  Sec- 
tions 3812-2  and  3812-3,  General  Code,  passed  April  17,  1919  (108 
O.  L.,  pt.  1, 215) ,  in  so  far  as  they  authorize  a  municipality  to  renew, 
replace,  repair  or  reconstruct  rails,  ties,  roadbed  or  tracks  of  a 
street  railway  company,  with  money  raised  by  the  sale  of  the  bonds 
of  the  municipality,  is  here  involved. 

Section  6,  Article  VIII  of  the  Constitution,  contains  the  fol- 
lowing: "No  laws  shall  be  passed  authorizing  any  county,  city, 
town,  or  township,  by  a  vote  of  the  citizens,  or  otherwise,  to  be- 
come a  stockholder  in  any  joint  stock  company,  corporation  or 
association  whatever ;  or  to  raise  money  for,  or  to  loan  its  credit  to, 
or  in  aid  of,  any  such  company,  corporation,  or  association.'' 

This  constitutional  provision  was  adopted  by  the  people  after 
painful  and  expensive  experiences.  Prior  to  its  adoption  disastrous 
results  had  followed  the  investment  of  public  money  and  credit  in 
enterprises  which  were  vainly  supposed  to  be  of  benefit  to  the  pub- 
lic. In  the  light  of  these  experiences  it  was  the  deliberate  judg- 
ment of  the  people  that  such  aid*  to  private  or  quasi-public  enter- 
prises was  unwise  and  must  stop. 

This  constitutional  provision  has  been  under  consideration  by 
this  court  in  a  number  of  cases  and  the  court  has  been  constantly 
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impressed  with  its  duty  to  steadfastly  enforce  its  letter  and  spirit. 

In  Taylor  v.  Ck)mmissioners  of  Ross  County,  23  Ohio  St.,  22, 
which  involved  the  validity  of  a  statute  providing  for  the  levy  of  a 
certain  amount  to  be  used  in  the  construction  of  a  part  of  a  rail- 
road, it  is  said  at  page  83.  The  extent  of  such  aid  can  make  no 
difference.  The  mandate  of  such  constitution  is  that  such  aids 
shall  never  be  authorized.  Whatever  is  furnished  must  be  exacted 
by  taxation ;  and  whether  the  amount  be  large  or  small,  .to  recog- 
nize the  authority  under  which  it  is  sought  to  be  imposed  would  be 
to  deny  the  protection  guaranteed  by  the  constitution  to  every  tax- 
payer. 

In  Alter  v.  City  of  Cincinnati  et  al.,  56  Ohio  St.,  it  is  held: 
"A  city  must  be  the  sole  proprietor  of  property  in  which  it  invests 
its  public  funds,  and  it  cannot  unite  its  property  with  the  property 
of  individuals  or  corporations,  so  that  when  united,  both  together 
form  one  property." 

The  United  States  Supreme  Court  had  our  constitutional  pro- 
vision before  it  in  Pleasant  Township  v.  Aetna  Life  Ins.  Co.,  138 
U.  S.,  67,  and  accentuated  its  binding  and  salutary  effect.  It  is 
there  said  at  page  74:  'The  significance  of  its  inhibition  is  read 
in  the  evil  which  it  was  intended  to  remedy.  Common  was  the 
practice,  theretofore,  of  issuing  municipal  bonds  to  aid  in  the  con- 
struction of  fail  roads.  *  *  *  So,  when  the  people  by  their 
constitution  prohibited  public  aid  to  private  corporations,  obviously, 
the  thought  was  that  all  public  assistance  to  the  building  of  rail- 
roads was  prohibited." 

This  provision  was  recently  under  examination  here  in  State, 
ex  tel.  Campbell,  Pros,  Atty.,  v.  Cincinnati  Street  Railway  Co.  et  aL, 
97  Ohio  St.,  283,  where  we  examined  the  genesis  of  the  constitut- 
tional  provision  and  the  decisions  of  this  court  in  cases  in  which  it 
was  involved.  We  there  pointed  out  the  purpose  of  the  people  to 
preserve  the  public  funds  from  investment  in  the  hazards  of  enter- 
prises promoted  by  private  or  quasi-public  bodies. 

When  the  street  railway  company  in  this  case  secured  the 
franchise  which  conferred  upon  it  the  right  to  construct  its  railroad 
in  the  street  and  operate  it  for  the  length  of  time  named  in  the 
franchise,  it  secured  property  rights  which  cannot  be  taken  away 
from  it  without  due  process  of  law. 

In  Cleveland  Electric  Ry.  Co.  v.  Cleveland  et  al.,  24  U.  S.,  116, 
it  is  held  that  in  the  absence  of  any  provision  to  that  effect  in  the 
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original  franchise  the  city  granting  a  franchise  to  a  street  railway 
company  cannot  on  the  expiration  of  the  franchise  take  possession 
of  the  rails,  poles  and  operating  appliances.  They  are  property  be- 
longing to  the  original  owner,  and  an  ordinance  granting  that  prop- 
erty to  another  company,  on  payment  to  the  owner  of  a  sum  to  be 
adjudicated  as  its  value,  is  void  as  depriving  the  owner  of  its  prop- 
erty without  due  process  of  law. 

The  statute  involved  in  the  case  at  bar  plainly  and  explicitly 
recognizes  the  property  right  of  the  street  railway  company.  When 
the  city  issues  and  sells  its  bonds  and  uses  the  money  of  the  tax- 
payers for  renewing,  replacing  and  reconstructing  the  rails,  ties, 
roadbeds  and  tracks  in  the  street,  all  of  this  new  construction  and 
new  property  belongs  to  the  company,  to  be  used  and  dealt  with  in 
every  way  that  it  can  use  and  deal  with  any  of  its  property.  The 
only  way  provided  by  which  the  city  is  to  be  reimbursed  is  by 
assessing  against  the  company  the  cost  of  the  things  it  gives  to  and 
does  for  the  company,  in  addition  to  the  declaration  of  the  statute 
that  the  amount  of  the  cost  shall  be  a  lien  on  the  property  of  the 
company.  That  is  to  say,  it  is  a  simple,  plain  loan  by  the  city  to  the 
company  of  the  amount  of  money  needed  for  the  purpose.  The 
company  becomes  indebted  to  the  city  for  the  money  the  city  has 
spent  on  the  company's  property.  The  company  gets  the  property 
at  once.  It  may  borrow  on  it  or  sell  it.  The  city  has  loaned  its 
money  and  its  credit  to  the  company.  It  is  the  very  thing  that 
the  constitution  prohibits.  The  fact  that  under  the  statute  the  city 
is  to  have  a  lien  on  all  the  property  of  the  company  to  secure  the 
amount  only  emphasizes  the  fact  that  it  is  a  loan  and  that  the  lien 
is  made  to  secure  the  loan.  The  people  by  their  constitutional 
amendment  denied  to  all  the  governmental  subdivisions  of  the  state 
the  power  to  do  just  that  thing;  and  even  if  it  could  be  claimed, 
or  if  the  statute  contained  some  provision,  which  it  does  not,  that 
the  new  rails,  ties  and  construction  would  belong  to  the  city,  it 
would  b^  equally  obnoxious  to  the  constitutional  provision,  because, 
as  pointed  out,  all  of  the  decisions  of  this  court  have  emphasized 
the  requirement,  as  stated  in  Alter  v.  City  of  Cincinnati,  supra, 
"A  city  must  be  the  sole  proprietor  of  property  in  which  it  in\%sts 
its  public  fund,  and  cannot  unite  its  property  with  the  property 
if  individuals,  or  corporations,  so  that  when  united,  both  together 
form  one  property." 

In  this  case  there  is  the  additional  fact  that  the  statute  con- 
tains a  proviso  that  the  company  shall  not  be  liable  for  the  install- 
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ment  or  installments  of  the  assessments  due  after  the  expiration 
of  the  company's  or  companies'  franchise,  unlesss  the  use  of  the 
track  or  tracks  is  continued  thereafter  by  said  company  or  com- 
panies. This  limits  the  security  which  the  city  has  for  the  repay- 
ment of  the  money  which  it  may  expend  for  and  loan  to  the  com- 
pany. Under  this  provision,  the  municipalities  of  Ohio  would  incur 
numerous  and  forbidden  risks.  Renewals  of  expiring  franchises 
could  be  demanded  on  harsh  terms  against  the  people  on  the  alter- 
native of  being  compelled  to  lose  the  amounts  due  to  the  city  on 
defaulted  installments. 

Nor  is  the  case  similar  to  those  in  which  assessments  are 
made  for  the  payment  of  public  improvements  made  by  public 
bodies.  The  instances  cited  accentuate  the  infirmity  of  the  statute 
before  us.  For  instance,  a  city  improves  a  street  by  paving  the  sur- 
face and  assessing  a  certain  percentage  of  the  cost  upon  abutting 
property  owners.  It  is  manifest  that  the  thing  done  by  the  city 
with  the  city's  money  is  to  construct  a  thing  which  the  city  owns 
and  controls  for  the  people.  The  assessment  against  the  abutting 
property  owner  is  valid  to  the  extent  that  the  abutting  property 
receives  a  special  benefit  that  the  public  at  large  receives,  and  there- 
for the  abutting  owner  pays  to  the  city  his  portion  towards  the 
expense  of  the  construction  of  the  public  property,  not  of  the  abut- 
ting owner's  property. 

But  it  is  sought  to  find  justification  for  the  taking  of  the  pub- 
lic money  under  the  statute  involved  here  by  the  contention  that 
it  is  an  exercise  of  the  police  power.  A  number  of  cases  are 
cited  in  the  briefs  upholding  the  power  of  a  municipality  to 
Require  a  railroad  company  to  pave  the  space  between  its  tracks 
ttnd  for  a  certain  distance  on  either  side.  This  is,  of  course,  neces- 
sary to  the  proper  exercise  by  the  municipality  of  its  authority  and 
duty  to  keep  its  streets  open  in  good  repair,  and  in  such  case  the 
city  on  default  of  the  company  may  build  its  street  itself  and  re- 
cover the  cost  from  the  company.  It  is  always  the  city's  street, 
built  for  the  city  and  its  people.  That  is  a  very  different  thing 
from  building  a  new  railroad  for  the  company,  which  shall  be  the 
con4>any's  property  when  completed ;  and  it  is  significant  that  none 
of  the  cases  cited  supports  the  view  that  in  the  exercise  of  the 
police  power  the  state  may  raise  money  by  taxing  its  citizens  and 
expend  or  give  it  to  private  persons  or  companies,  or  that  it  may 
disregard  the  express  limitations  of  the  constitution.  The  city 
must  pay  the  bonds  whether  the  company  pays  the  money  back  to 
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the  city  or  not.    Taxation  to  pay  the  bonds  is  not  taxation  for  the 
city's  legitimate  purpose. 

The  police  power  is  of  course  an  attribute  of  sovereignty. 
Whatever  measures  are  reasonably  necessary  to  advance  the  peace, 
safety,  morals  and  best  interests  of  the  public  may  be  adopted 
under  it.  As  stated  by  Judge  Scott,  in  C,  H.  &  D.  Rd.  Co.  v.  Sul- 
livan, Treas.,  32  Ohio  St.,  152,  at  page  158  of  the  opinion :  "In  our 
system  of  government,  the  power  to  establish  police  regulations  has 
been  left  with  the  state  governments,  and  may  be  exercised  by 
their  legislatures,  according  to  their  judgment  and  discretion,  in 
any  manner  not  inconsistent  with,  or  repugnant  to,  the  federal  or 
respective  state  constitutions." 

In  Leonard,  Jr.,  v.  State,  100  Ohio  St.,  456,  the  proposition  is 
stated  thus  in  the  syllabus:  "The  measure  of  police  power  avail- 
able to  the  government  is  the  measure  of  public  need,  whether  it 
apply  to  health,  safety  protection  or  general  welfare,  except  as 
qualified  by  state  and  federal  constitution."  And  the  same  proposi- 
tion is  laid  down  in  State  Board  of  Health  v.  City  of  Greenville,  86 
Ohio  St.,  1,  and  in  many  other  cases  not  necessary  to  cite. 

It  is  earnestly  urged,  in  support  of  the  legislation  here  under 
examination,  that  it  was  passed  in  response  to  public  necessities 
which  have  grown  up  out  of  the  emergencies  of  existing  conditions 
in  the  country.  But,  as  we  said  in  State,  ex  rel.  Campbell,  v.  Cin- 
cinnati Street  Ry.  Co.,  supra,  the  office  of  a  judge  is  jus  dicre  non 
jus  dare.  The  duty  of  a  judge  is  to  uphold  the  constitution,  even 
if  that  act  shall  temporarily  operate  to  the  hindrance  of  some  bene- 
ficial result.  The  people  adopted  this  very  provision  for  the  pur- 
pose of  providing  for  themselves  a  safeguard  against  themselves. 
The  language  of  the  constitution  is:  "No  laws  shall  be  passed 
authorizing  any  county,  city,  town  or  township,  by  vote  of  its  citi- 
zens, or  otherwise."  A  different  conclusion  from  what  we  have 
indicated  would  open  the  door  for  dangerous  evasions  of  constitu- 
tional  restrictions.  The  principle  upon  which  such  a  decision  would 
necessarily  rest  would  be  laid  hold  of  for  the  purpose  of  forwarding 
all  sorts  of  enterprises  of  a  similar  character,  in  which  public  aid 
is  desired. 

As  said  by  Chief  Justice  Marshall,  in  Marbury  v.  Madison,  1 
Cranch,  137,  at  page  177:    "The  constitution  is  either  a  superior 
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paramount  law,  unchangeable  by  ordinary  means,  or  it  is  on  a 
level  with  ordinary  legislative  acts,  and,  like  other  acts,  is  alterable 
when  the  legislature  shall  please  to  alter  it.  If  the  former  part  of 
the  alternative  be  true,  then  a  legislative  act  contrary  to  the  consti- 
tution is  not  low ;  if  the  latter  part  be  true,  then  written  constitu- 
tions are  absurd  attempts,  on  part  of  the  people,  to  limit  a  power 
in  its  own  nature  illimitable." 

For  these  reasons  the  judgment  of  the  court  of  appeals  will 
be  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  Wanamaker  and  Robinson  JJ., 
concur. 
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NEW  INCORP(«ATIONS 

The  Ohio  Co-operative  Herring  Co., 
Cleveland;  $10,000.  J.  Mailman,  N. 
Massing,  M.  M.  Michalovsky,  A.  M. 
Seltzer,  E.  Spiel  man. 

The  Chas.  A.  Wobbe  Co.,  Colum- 
bus; $600,  no  par.    C.  A.  Wobbe,  W. 

E.  Elliott,  B.  W.  Wobbe,  G.  Orsin,  J. 
W.  Howe. 

The  Ohio  State  Petroleum  Co.,  Cin- 
cinnati; $165,000.  W.  B.  Turner,  L. 
L.  Cecil,  E.  M.  Henshaw,  D.  Balu,  G. 

F.  Good. 

The  Bucklin  Food  Products  Co.,  To- 
ledo; $250,500.  G.  L.  Bucklin,  0.  L. 
Hankison,  G.  G.  Metzgep,  C.  G.  Dahl, 
W.  L.  Payne. 

The  Lawson  Realty  Co.,  Cleveland; 
$10,000.  M.  A.  Copeland,  T.  J.  Mof- 
fett,  C.  A.  Quintrell,  M.  E.  Getchel, 
O.  E.  Schultz. 

The  St.  Clair  Land  Co.,  East  Liver- 
pool; $100,000.  W.  H.  Vodrey,  J.  M. 
Wells,  J.  Betz,  T.  H.  Sant,  P.  Mc- 
Nicol,  J.  B.  McDonald,  J.  S.  Hilbert. 

The  Lemoyne  Oil  Co.,  Toledo;  $50,- 
000.  R.  W.  Hoist.  C.  W.  Smith,  E. 
Emmert,  J.  G.  Schmidt,  P.  J.  Ries. 

The  Don   Coal   Co.,   Bellaire;   $25,- 

000.  J.  H.  Davies,  C.  W.  Rodewig,  P. 
Johnston,  G.  C.  Scott,  G.  Weisend. 

The  Brooklyn  Basket  Co.,  Brooklyn 
Heights;  $15,000.    H.  M.  Famsworth, 

F.  M.  Famsworth,  C.  Hessler,  G.  E. 
Probeck,  W.  O.  Bayer. 

The  Dornbeck-Thompson  Co.,  Cleve- 
land; $10,000,  (real  estate.)  W.  Dom- 
beck,  C.  L.  Buckholz,  G.  W.  Thomp- 
son. E.  Hamm,  R.  E.  Mollenkopf. 

The  Wellston  Motor  Sales  Co., 
Wellston;  $35,000.     E.  D.  Blanchard, 

1.  B.  Allender,  C.  M.  Hogan,  Mrs.  B. 
Blanchard.  Alice  Utz. 

The  Attica  Farmers*  Exchange  Co., 
Attica;  $75,000.  F.  D.  Brown,  J.  A. 
Huffman.  E.  J.  Spencer,  D.  F.  Armi- 
taee,  C  H.  Falter,  J.  G.  Whiteman. 

The  Conneaut  Motor  Buss  Co..  Con- 
neaut;  $15,000.  F.  Berta,  A.  Riego, 
M.  Antony,  S.  Kacso,  J.  Antouncci. 

The  Fergus  &  Stokes  Co.,  Troy; 
$10,000.  (real  estate.)     S.  R.  Fergus, 

G.  H.  Stokes,  J.  C.  Fullerton,  Jr.,  M. 
F*  Stokes,  P.  Fergus. 

The  Berg-Zell  Co.,  Youngstown, 
$50,000.  (Vinegars).  W.  M.  Zell,  G. 
C.  Berg.  S.  J.  Zell,  J.  A.  McGee,  C.  H. 
Gardner. 


The  McLuney  Coal  Co.,  Crooksville, 
$10,000.  E.  R.  Huehes,  R.  L.  Hughes, 
T.  H.  Bailey,  U.  Hughes,  D.  Hughes, 
L.  Hughes. 

The  Portage  Commercial  Building 
Co.,  Akron,  $800,000.  R.  F.  Rehm, 
O.  P.  Schaffer,  A.  Volke,  James  E. 
Langdon,  M.  A.  Wames. 

The  Bender  Farm  Holding  Co., 
Akron,  $10,000.  R.  C.  Fulmer.  W.  C 
Quayle,  B.  M.  Fulton,  A.  C.  Keeney, 
L.  A.  Floyd. 

The  Flora  Gear  Ck).,  Toledo,  $20,- 

000.  S.  S.  Wall,  M.  Schmidt,  S.  C. 
Moor,  F.  E.  Miller,  D.  A.  Finkbeiner. 

The  United  Electrical  and  Gas 
Supply   Co.,    Columbus    $10,000.     H. 

D.  Palmer,  M.  A.  Anderson,  J.  S. 
Riggs,  J.  H.  Griswald,  H.  E.  Cheno- 
weth. 

The  Lawrence  Motor  Co.,  Colum- 
bus, $50,000.  J.  B.  O'Donnell,  W.  C. 
Taylor,  J.  D.  Ellis,  W.  P.  Crow,  A. 
Wood. 

The  Mathews-Eich  Auto  Co.,  Wil- 
liamdale,  $10,000.  H.  S.  Mathews,  E. 
R.  Mathews,  P.  Eich,  E.  Eich,  Mattie 
Shickner. 

The  Radi-All  Co.,  Ironton,  $50,000. 

1.  P.  Blanton,  J.  S.  Roney,  E.  B. 
Allen.  R.  W.  Blanton,  O.  D.  Hayes. 

The  Alfred  Backhurst  Paper  Co., 
Cincinnati,  $50,000.  A.  H.  Back- 
hurst, L  E.  Backhurst,  L.  A.  Wyss, 

E.  L.  Conway,  C.  F.  Werner. 

The  George  J.  Herman  Co.,  Cleve- 
land, $25,000.  G.  H.  Sencabaugh,  G. 
J.  Herman,  R.  L.  Davies,  E.^H.  Bach, 
B.  Hartstein. 

The  Shiloh  Cigar  Co..  Shiloh,  $5,- 
000.  A.  W.  Moser,  A.  W.  Firestone, 
J.  B.  Zeigler,  H.  Dickerson,  O.  W. 
Kaylor. 

The  Miner-Mayfield  Co.,  Cleveland, 
$50,000.  M.  L.  Thomsen,  H.  Ford,  D. 
K.  Ford,  M.  L.  McCave,  N.  I.  Young. 

The  Co-operative  Union  Elevator 
Co.,  Cleveland,  $300,000.  C.  S.  Lat- 
chaw,  C.  W.  Palmer,  H.  W.  Robinson, 
R.  E.  Croninger,  H.  P.  Miller,  L.  L 
Winch. 

The  Mid- Week  Review  Publishing 
Co.,  Cleveland,  $3,750  no  par,  H.  G. 
Mosier,  C.  H.  Burke,  M.  S.  Bethel,  F. 
W.  Crandall,  W.  C.  Handyside. 

The  Healy  Seed  Co.,  Belle  Center, 
$75,000.  P.  R.  Healy,  J.  C.  Healy,  D. 
E.  Healy,  M.  Yoder,  J.  C.  Briggs. 
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The  Clymor  Machine  Co.,  Cleve- 
land, $20,000.  J.  A.  Fenner,  C.  L. 
Stocker,  C.  C.  Young,  F.  W.  Stanton, 

A.  M.  Loveland. 

The  C.  E.  Davis  Co.,  Cleveland, 
$30,000.  (Motor  Car).  J.  L.  Dowl- 
ing,  E.  P.  Dowling,  R.  J.  Moriarty,  F. 
H.  Devlyn,  A.  C.  Bauer. 

The  National  Assurance  Agency 
Co.,  Mansfield,  $10,000.  J.  P.  Mich- 
ael, C.  A.  Willis,  D.  H.  Lehman,  F.  S. 
Culp,  P.  H.  Michael. 

The  Community  Pharmacy  Co., 
Cleveland,  $10,000.     J.   Thompson,  J. 

B.  Goldenberg,    J.    Morgenstern,    J. 
Goldman,  B.  J.  Smolin. 

The  Stubbs  Realty  Co.,  Cleveland, 
$1,000.  J.  A.  Bushnell,  E.  C.  Stubbs, 
M.  Stubbs,  E.  E.  Steams,  A.  J.  San- 
ders. 

The  Highland  Improvement  Co., 
Akjron,  $150,000.  L.  Miller,  H.  Slo- 
sower,  F.  Swirsky,  A.  Hauer,  D.  T. 
Lawrence. 

The  Kline  Realty  Co.,  Columbus, 
$75,000.  J.  A.  Kline,  F.  E.  Comstock, 
G.  W.  Kline,  R.  T.  Fisher,  H..  LaVeer. 

The  W.  S.  George  Mining*  &  Mill- 
ing Co..  E.  Palestine,  $25,000.  W.  S. 
George,  R.  N.  Logan,  W.  C.  George, 
J.  S.  George,  F.  C.  George. 

The  Nash-Toledo  Co.,  Toledo,  $50,- 
000.  F.  Eaton,  A.  E.  Creeger,  H.  A. 
Martin,  H.  E.  Beebe,  C.  H.  Beckwith. 

The  Byard  and  Voit  Drug  Co., 
Warren,  $100,000.  E.  Kistler,  E.  Bald- 
win, R.  Whitney,  S.  Petty,  M.  E. 
Davis. 

The  Byard  and  Voit  Building  Co., 
Warren,  $50,000.  E.  Kistler,  E.  Bald- 
win, R.  .Whitney,  S.  Petty,  M.  E. 
Davis. 

The  Lovejoy  Co.,  Cleveland,  $10,- 
000.  J.  A.  Elden,  E.  Reese,  R.  E. 
Davis,  M.  Ularik.  F.  E.  Bubna. 

The  Farmers  &  Peoples  Bank,  Tarl- 
ton,  $25,000.  D.  L.  Heffner,  J.  W. 
Shoemaker,  T.  D.  Barr,  S.  J.  Irwin, 
F.  S.  Hedges,  C.  M.  Barr,  H.  W. 
Plum. 

The  Electric  Power  £}quipment  Co., 
Columbus,  $50,000.  A.  B.  Weinfeld, 
E.  L.  Keller,  H.  R.  Hartman,  F.  B. 
Mc Williams,  J.  E.  Snyder. 

The  Lock-Drive  Axle  Co.,  Toledo, 
$500,  no  par.  A.  F.  Briese,  A.  M. 
Seeger,  G.  S.  Gundersen,  A.  J.  Batch- 
elor,  J.  H.  Johnson. 

The  St.  Clairsville  &  Wheeling  Bus 
Line  Co..  Bridgeport,  $10,000.  W.  H. 
Pasco,  R.  S.  Smith,  E.  W.  Smith,  H. 
Dunn,  D.  H.  James. 


The  Ironton  Amusement  Co.,  Iron- 
ton,  $20,000.  H.  C.  Sloan,  G.  R.  Sloan, 
H.  Hunter,  E.  S.  Hunter,  S.  A.  Bow- 
man. 

The  Reeves-Robinson  Oil  Co.,  Cleve- 
land, $25,000.  L.  A.  Mapes,  J.  B. 
Childs,  J.  C.  Hawk,  D.  T.  Miller.  H.  L 
Coogle. 

The  Co-operative  Union  Elevator 
Co.,  Cleveland,  $300,000.  C.  W.  Pal- 
mer, C.  S.  Latchaw,  H.  W.  Robinson, 
R.  E.  Croninger,  L.  I.  Winch,  H.  P. 
Miller. 

The  Interstate  Transport  Co.,  Cin- 
cinnati, $75,000.  L.  A.  Woodward, 
W.  B.  CuUen,  E.  W.  Wagner,  A.  I. 
Gilligan,  R.  L.  Davis. 

The  Cox  &  Noe  Oil  Co.,  Columbus, 
$25,000.  C.  R.  Cox,  W.  T.  Noe.  R.  J. 
Naskin,  F.  G.  Cox,  B.  G.  Mathena. 

The  Windsor-Fortieth  Co.,  Cleve- 
land,  $50,000.  M.  E.  Meisel,  W.  I. 
Lewis,  E.  M.  Martin,  F.  J.  Teegarden, 
M.  Glenny. 

The  Heller  Murray  Co.,  Youngs- 
town,  $100,000.  A.  H.  Heller,  T.  Mur- 
ray, Jr.,  G.  Fisher,  E.  P.  Harrington, 
J.  W.  Ford. 

The  Transit  Elevator  &  Warehouse 
Co.,  Bellevue,  $10,000.  A.  M.  Trous- 
ley,  W.  J.  Mahnke,  C.  Ammerman,  P. 
E.  Bunnell,  H.  A.  Body. 

The  Ottawa  Provision  Co.,  Toledo, 
$10,000.  J.  Kellmer,  C.  Peterson,  A. 
M.  Kellmer,  Leona  Petersen,  F.  C. 
Schaal. 

The  W.  T.  Stalker  Co.,  Cleveland, 
$10,000.  W.  T.  Stalker,  J.  M.  Pink- 
ney,  F.  Stalker,  W.  C.  Deise,  G. 
Gearv. 

The  Giffen  Coal  Co.,  Maynard  $24,- 
000.  J.  E.  Christy,  W.  E.  Giffen,  F. 
Donley,  A.  L.  Beck,  J.  E.  Applegarth. 

The  Cleveland  Phon-Arm  Co., 
Cleveland,  $25,000.  M.  B.  Pennell.  A. 
W.  Bell.  E.  R.  Bayes,  E.  M.  Kossin, 
Hugh  Wells. 

The  Howard  Service  Co.,  Cleveland, 
$10,000.  C.  D.  Howard,  M.  G.  Mur- 
phy, L.  W.  Peirce,  W.  F.  Johnson,  W. 
C.  Proctor. 

The  Fred  A.  Tarrier  Co.,  Columbus, 
$20,000.  F.  A.  Tarrier,  W.  W.  Met- 
calf,  0.  Hibele,  Jr.,  A.  F.  Butler,  J.  A. 
Tarrier. 

The  Meifert  Brothers  Co.,  Cleve- 
land, $15,000.  W.  E.  Miefert,  A.  A. 
Meifert,  E.  Meifert,  S.  S.  Kemp,  W. 
P.  Meifert. 

The  Jones  Colliery  Co.,  Jackson, 
$15,000.  F.  E.  Jones,  J.  A.  McGhee, 
J.  P.  McDonald,  E.  Sell,  D.  Arm- 
strong. 
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The  Cleveland  Securities  Co.,  Cleve- 
land, $1,000.  B.  G.  Ruby,  A.  A.  Wold- 
man,  A.  Kruase,  I.  S.  Hurwitz,  A. 
Barbian. 

The  Greenwich  Mill  and  Elevator 
Co.,  Greenwich,  $50,000.  A.  G. 
Smith,  S.  G.  Yamell.  C.  Shelly,  J.  A, 
Meyers,  G.  W.  Ryall. 

The  F.  B.  Zie«  Lumber  Co.,  Fred- 
ericktown,  $50,000.  F.  B.  Ziegr,  R.  Y. 
Struble.  C.  Harry,  J.  N.  Gould,  M. 
Cornell. 

The  Cosma  Laboratories  Co.,  Cleve- 
land, $500  no  par.  E.  L.  Andrews,  S. 
L.  On:,  R.  M.  Kuhns,  C.  W.  Sellers,  J. 

F.  Pease. 

The  Liberty  Cebter  Oil  and  Gas  Co., 
Liberty  Center,  $100,000.  M.  Weak- 
lev,  C.  M.  Right,  A.  L.  Tuttle,  M. 
Rogers,  C.  H.  Mason. 

The  Geneva  Coal  and  Mining  Co., 
Columbus,  $200,000.  J.  Devore,  P.  N. 
McDaniles,  G.  N.  Smith,  E.  M.  Brown, 
W.  M.  Williams. 

The  Artcraft  Printing  Co.,  Akron, 
$5,000.  V.  R.  Baysinger,  W.  B.  Weid- 
enmeyer,  A.  T.  Gless,  A.  A.  Hosier,  A. 
Almy. 

The  Oak  Grove  Mining  Co.,  Canton, 
$10,000.  J.  S.  Hinderer,  W.  M. 
Young,  E.  E.  Hinderer,  L.  C.  Wise,  R. 
Z.  Wise. 

The  Belmore  Co.,  Cleveland,  $100,- 
000.  W.  R.  Winn,  E.  M.  Bell,  M.  B. 
Schafeir,  H.  P.  Force,  Z.  P.  Porter. 

The  K.  W.  K.  Realty  Co.,  Dayton, 
$25,000.     G.  Krug,  L.  E.  Keams,  N. 

G.  Weiffenbach,  F.  L.  Humphrey,  W. 
G.  Pickrel. 

The  Lake  Shore  Discount  Co., 
Cleveland,  $1,000.  B.  G.  Ruby,  A.  A. 
Woldman,  A.  Krause,  I.  S.  Hurwitz, 
J.  Spielman. 

The  C.  G.  Gotshall  Co.,  Akron,  $10,- 
000.  C.  G.  Gotshall.  W.  W.  Gotshall, 
B.  F.  Wheeler,  H.  E.  Taylor,  D.  Ed. 
Seas. 

The  Spencer-Jennings  Thrashing 
Co.,  Spencerville,  $2500.  W.  H. 
Sherer,  W.  F.  Laner,  Ed.  Stallter,  R. 
Simson,  F.  Oehlhof. 

The  Republic  Sash,  Door  &  Mill- 
work  Co.,  Cleveland,  $20,000.  F.  J. 
Matousek,  P.  Divoky,  L.  A.  Lisy,  A. 
P.  Divoky,  C.  E.  Matousek. 

The  Ohio  Laboratories  Co.,  Cincin- 
nati, $10,000.  E.  Schmidt,  E.  Schmidt, 

D.  Schmkit,  I.  N.  Woodward,    E.  D. 
Woodward. 

The  East  Sharon  Pole  Line  Co., 
Worthington,  $10,00.    D.  L.  Perry,  W. 

E.  Stephenson,  C.  H.  Bancroft,  B.  S. 
Wellman,  P.  R.  Detrick.  K. 


The  Akron  Industrial  Appliance 
Co.,  Akron,  $25,000.  R.  W.  Hyde,  R. 
Brannan,  F.  Seiberling,  M.  M.  Rigle, 
W.  E.  Young. 

The  Conservative  Oil  and  Gas  Co., 
St.  Clairsville,  $35,000.  D.  Pursglove, 
Jr.,  F.  J.  Sherb,  S.  Whysall,  R.  W. 
Fox,  W.  W.  Pursglove. 

The  West  Cleveland  Motor  Co., 
Cleveland,  $10,000.  W.  C.  Bracken, 
M.  N.  Davis,  W.  M.  Bracken,  E.  M. 
Davis,  A.  C.  Knight. 

The  Aetna  Realty  Co.,  Canton, 
$200,000.    W.  Herbruck,  H.  Nelius,  L 

B.  Melchior,  D.  Hall,  B.  Gotschall. 
The  R.  V.  Lamberson  Co.,    Cleve- 
land, $40,000.     R.  V.  Lambersob,  C. 
A.  Delporte,  G.  Evans,  E.  B.  Freed,  R. 
Lamberson. 

The  Lorain  Oil  Co.,  Lorain,  $75,000. 
G.  E.  Drawer,  E.  Krieger,  C.  B.  Ford, 
J.  H.  Smart,  F.  E.  Bubna. 

The  H.  J.  Percy  Co.,  Columbus, 
$100,000.  C.  E.  Percy,  L.  W.  Morlan, 
G.  W.  Riley,  Harry  H.  Serlin,  H.  H. 
Booth. 

The  National  Fish  Co.,  Cleveland, 
$10,000.     C.  E.  Ranson,  L.  E.  Noble, 

C.  E.  McCaflfrye,  D.  E.  Linder,  F.  C. 
Hale. 

The  Richards-Dayton  Automobile 
Co.,  Dayton,  $100,000.  F.  P.  Graham, 
A.  A.  Graham,  F.  A.  Ashworth,  R.  I. 
Shroyer,  E.  T.  Willis. 

The  Byer  Coal  and  Clay  Co.,  Byer, 
$350,000.  J.  E.  Baumgartner,  J.  F. 
Perkins,  J.  F.  Rogers,  J.  F.  Barbee,  R. 
S.  Barbee. 

The  Clark  County  Rubber  Co., 
Springfield,  $15,000.  W.  R.  Marlin, 
C.  W.  Marlin,  Sr.,  J.  Roy  Whitacre, 
L.  M.  Marlin,  C.  W.  Marlin,  Jr. 

The  Capital  Oil  Co.,  Canton,  $50,- 

000.  W.  Herbruck,  H.  Nelius.  D.  Hall, 

1.  B.  Melchior,  B.  Gotshall. 

The  Milliken  Co.,  Cleveland,  $500. 
J.  E.  Milliken,  A.  O.  Dickey,  M.  E. 
Reynolds,  G.  A.  Davis,  P.  A.  White. 

The  Penny  Furiture  Co.,  Ashta- 
bula, $50,000.  W.  M.  Penny,  H.  A. 
Weiblen,  W.  F.  Wilbur,  J.  H.  Linsley, 
F.  D.  Colson. 

The  Brier  Hill  Steamship  Co.,  Men- 
tor, $1,000,000.  R.  G.  McCreary,  J. 
McSweeney,  R.  F.  Roberts,  G.  M. 
Breen,  M.  E.  Hurd. 

The  R.  E.  Beck  Co.,  Cleveland,  $30,- 
000.  R.  E.  Beck,  F.  A.  Wiese,  J.  E. 
Dethloff,  W.  Brockman,  M.  D.  Frantz. 

The  Syndicate  Investment  Co., 
Cleveland,  $20,000.  B.  Buechner,  M. 
E.  Kelly,  F.  G.  Mooney,  M.  A.  Loeser, 
D.  Carter. 
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Increases 

The  Latti  Market  Co.,  Toledo, 
15,000  to  150,000. 

The  Werner  G.  Smith  Co.,  Cleve- 
land, 1750,000  to  11,500,000. 

The  Belleton  Fhonofirraph  Co., 
Cleveland,  $10,000  to  $25,000. 

The  United  H!ardware  &  Tool  Co., 
Cleveland,  |50,000  to  $100,000. 

The  Maumee-Perrysburg  Ice  &  Coal 
Co.,  Maumee,  $35,000  to  $70,000. 

The  Six-A  Coal  Co.,  Nelsonville, 
$10,000  to  $20,000. 

The  Victor  Safe  &  Lock  Co.,  Cincin- 
nati, $200,000  to  $10,000. 

The  Champion  Machine  &  Forging 
Co.,  Cleveland,  $1,000,000  to  $2,000,- 
000. 

The  Bonhard  Art  Furniture  Co., 
Cleveland,  $30,000  to  $200,000. 

The  Conneaut  Leather  Co.,  Con- 
neaut,  $100,000  to  $500,000. 

The  Theobald  Flour  Mills  Co., 
Cleveland,  $150,000  to  $250,000. 

The  Colson  Co.,  Elyria,  $600,000  to 
$900,000. 

The  Ohio  &  Michigan  Sand  &  Grav- 
el Co.,  Toledo,  $25,000  to  $150,000. 

The  Greaves-Klusman  Tool  Co., 
Cincinnati,  $100,000  to  $300,000. 

The  Bettcher  Stamping  &  Manu- 
facturing Co.,  Cleveland,  $100,000  to 
$200,000. 

The  Franklin  Atomized  Fuel  Co., 
Columbus,  $1,000  to  $500,000. 

The  Industrial  Service  Co.,  Toledo, 
$10,000  to  $50,000. 

The  Sunlight  &  Electrical  Manu- 
facturing Co.,  Warren,  $100,000  to 
$200,000. 

The  Eastern  Ohio  Steel  Co.,  War- 
ren, from  $1,000  to  $5,000  shares. 

The  Summit  Drug  Co.,  Akron, 
$300,000  to  $600,000. 

The  ReiUy  Manufacturing  Co.,  Co- 
lumbus, $20,000  to  $50,000. 

The  Carpenter-Reese-Oswald  Co., 
Cleveland,  $5,000  to  $50,000. 

The  R.  F.  Carpenter  Manufacturing 
Co.,  Cleveland.    $60,000  to  $150,000. 

The  Lampman-McKim  Co.,  Newark, 
$10,000  to  $25,000. 

The  Cleveland  Petroleum  Co., 
Cleveland,  $100,000  to  $200,000. 

The  Arrow  Oil  Co.  Cleveland  $750,- 
000  to  $1,000,000. 

The  Commercial  Shearing  and 
Stamping  Co.,  Youngstown,  $100,000 
to  $350,000. 

The  Green  Street  Loan  and  Build- 
ing Co.,  Cincinnati,  $500,000  to  $750,- 
000. 


The  Galion  Handle  &  Manufactur- 
ing Co.,  Galion,  $15,000  to  $30,000. 

The  J.  H.  Lease  Drug  Co.,  Salem, 
$30,000  to  $60,000. 

The  Exide  United  Service  Co^  Ak- 
ron, $20,000  to  $30,000. 

The  Toledo  Glove  Manufacturing 
Co.,  Toledo,  $100,000  to  $300,000. 

The  American  Six  Sales  Go.,  Cleve- 
land, $10,000  to  $30,000. 

The  Buckeye  Products  Co.,  Cincin- 
nati, $50,000  to  $100,000. 

The  Clapp  Stove  &  Hardware  Co., 
Toledo,  $25,000  to  $35,000. 

The  Alexander  Jewelry  Co.,  Cleve- 
land, $5,000  to  $10,000. 

The  Hagar  Straw  Board  St  Paper 
Co..  Xenia,  $40,000  to  $300,000. 

The  Ohio  Seamless  Tube  Co.,  Shel- 
by. $9,000,000  to  $12,000,000. 

The  U.  S.  Mop  Co.,  Toledo,  $35,000 
to  $40,000. 

The  Akron  eNws  Co.,  Akron.  $25,- 
000  to  $100,000. 

The  W.  G.  Nagel  Electric  Co.,  To- 
ledo, $125,000  to  $225,000. 

The  Shelby  Ekjuity  Exchange  Co., 
Shelby,  $30,000  to  $50,000. 

The  Eljrria  Iron  &  Steel  Co.,  Cleve- 
land, $1,500,000  to  $3,500,000. 

The  Cleveland  Trust  Co.,  Cleveland, 
$4,000,000  to  $4,500,000. 

The  Continental  Mortgage  &  Invest- 
ment Co.,  Cleveland,  $60,000  to  $100,- 
000. 

The  United  States  Palmetto  Co., 
Cincinnati,  $2,500  to  $150,000. 

The  Ziegler  Tire  &  Supply  Co..  Can- 
ton  $25,000  to  $50,000. 

The  DeKlyn  Candy  Co.,  Cleveland, 
$50,000  to  $75,000. 

The  Akron  Mattress  Manufacturing 
Co.,  Akron,  $100,000  to  $300,000. 

The  American  Hat  Rack  A  Furni- 
ture Co.,  Salem,  $10,000  to  $35,000. 

The  United  States  Malleable  Iron 
Co.,  Toledo,  $250,000  to  $860,000. 

The  C.  L.  Downey  Co.,  Cincinnati, 
$25,000  to  $40,000. 

The  American  Crucible  Products  Co., 
Elyria,  $50,000  to  $100,000. 

The  Greenville  Home  Telephone  Co., 
Greenville,  $300,000  to  $337,000. 

The  Anderson  &  Heyer  Co.,  Spring^ 
field.  $15,000  to  $50,000. 

The  Ohio  State  Mortgage  Co., 
Cleveland,  $100,000  to  $600,000. 

The  Payne  Elquity  Exchange  Co., 
Payne,  $25,000  to  $60,000. 

The  Mid-East  Oil  Co.,  Columbus, 
$10,000  to  $5,500,000. 


PUBLIC  UTILITIES  COMMISSION 


No«  2045— In  the  Matter  of  the  AiH[>lication  of  The  Peoples  Ligrht 
and  Power  Company,  of  East  Liberty,  Ohio,  to  Issue  Bonds. — For- 
mer Order  Rescinded. 


This  day,  (it  appearing:  to  the  Commission  from  ^he  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary 
evidence  submitted,  that  the  taking  of  oral  testimony  herein  is 
unnecessary),  this  matter  came  on  for  consideration  upon  the  ap- 
plication of  The  Peoples  Light  and  Power  Company,  (a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Ohio),  asking  the  consent  and  authority  of  this  Com- 
mission to  issue  ten-year  seven  per  cent,  bonds  of  the  principal 
sum  of  fifteen  thousand  dollars,  the  proceeds  arising  from  the  sale 
thereof  to  be  used  to  complete  the  applicant's  electrical  distributing 
system  in  and  about  the  village  of  East  Liberty,  Ohio : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon: 

(1)  That  the  applicant  has  partially  constructed  and  in 
contemplation  the  erection  of  a  comprehensive  electrical  dis- 
tributing system,  the  cost  of  which,  with  a  working  capital 
of  the  sum  of  $3,660.00,  will  be  the  total  sum  of  $30,634.52 ; 

(2)  That  for  the  payment  of  the  cost  of  providing  the 
aforesaid  plant,  the  applicant,  by  the  order,  made  and  entered 
as  of  date  September  27,  1919,  in  proceeding  No.  1719,  was 
authorized  to  issue  and  sell,  for  not  less  than  the  par  value, 
thereof,  common  capital  stock  of  the  total  par  value  of  $20,- 
000.00,  of  which  said  capital  stock,  capital  stock  of  the  par 
value  of  $16,800.00  has  been  actually  sold  and  the  proceeds 
arising  from  such  sale  expended  for  the  purchase  of  material 
or  the  construction  of  applicant's  facilities,  or  subscribed  for 
by  a  bona  fide  prospective  purchaser ; 

(3)  That  the  cost  of  completing  the  applicant's  said 
plant,  after  applying  the  proceeds  from  the  past  and  prospec- 
tive sale  of  said  $16,800.00,  par  value,  of  common  capital  stock 
will  be  the  sum  of  $14,234.62 ; 

(4)  That  the  issue  of  applicant's  said  bonds  of  the  prin- 
cipal sum  of  $14,200.00  is  reasonably  required  and  the  money 
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to  be  procured  thereby  is  necessary  for  the  construction,  com- 
pletion, extension  and  improvement  of  applicant's  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  applicant's  said  bonds  of  the  principal  sum  of  $14,200.00 
should  be  srranted,  if  and  as  the  authority  heretofore  granted  for 
the  issue  and  disposition  of  applicant's  common  capital  stock  of  the 
par  value  of  $2,200.00  in  excess  of  said  stock  of  the  par  value  of 
$16,800^00  which  has  been  actually  issued  or  the  sale  of  which  has 
been  contracted  for,  should  be  rescinded.    It  is,  therefore, 

Ordered,  That  the  order,  made  and  entered  as  of  date  Septem- 
ber twenty-seventh,  1919,  in  proceeding  No.  1719,  in  so  far  as  it 
consents  to  and  authorizes  the  issue  and  disposition  by  said  The 
Peoples  Light  and  Power  Company,  of  common  capital  stock  in 
excess  of  the  par  value  of  sixteen  thousand,  eight  hundred  dollars 
($16,800.00),  or  the  par  value  of  three  thousand,  two  hundred  dol- 
lars ($3,200.00),  be,  and  hereby  it  is  rescinded.    It  is  further 

Ordered,  That  said  The  Peoples  Light  and  Power  Company  be, 
and  hereby  it  is  authorized  to  issue  its  bonds,  maturing  in  ten  years 
from  date,  bearing  interest  at  the  rate  of  seven  precentum  per  an- 
num, and  in  the  denomination  of  $100.00  each,  of  the  total  prin- 
cipal sum  of  fourteen  thousand,  two  hundred  dollars  ($14,200.00), 
and  that  said  bonds  be  sold  for  the  highest  price  obtainable,  but  not 
less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purposes,  and  no  others, 
to-wit :  The  completion  of  applicant's  electrical  distributing  system, 
as  more  definitely  described  in  the  application  herein,  (when  the 
invested  capital  is  estimated  to  amount  to  approximately  $27,- 
000.00)  and  the  provision  of  a  working  capital  amounting  to  ap- 
proximately $4,000.00.    It  is  further 

Ordered,  That  the  applicant  make  verified  reports  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
bonds  and  the  expenditure  of  the  proceeds  thereof  pursuant  to  the 
terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  said  application  in  so  far  as  it  asks  consent  and 
authority  to  issue  and  dispose  of  said  bonds  of  the  additional  prin- 
cipal sum  of  eight  hundred  dollars  ($800.00),  be,  and  hereby  it  is 
denied. 
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No.  342— Charles  S.  Turner,  Complainant,  vs.  The  Toledo  Railways 
and  Ligrht  Company,  Defendant. — ^Rates  Fixed. 


(Dated  Augrust  31,  1920.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  cause 
came  on  for  further  hearing  upon  the  application  of  defendant,  The 
Toledo  Railways  and  light  Company,  for  a  further  order  herein 
fixing  its  rates  and  charges  for  hot  water  heating  service  during 
the  heating  season  beginning  September  fifteenth,  1920,  and  end- 
ing May  thirty-first,  1921,  and  the  evidence  submitted  at  such 
hearing : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  taking  into  consideration  the  value  of  defendant's 
property  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  hot  water  heating  service,  the  cost  of  furnishing 
said  service,  and  the  necessity  of  making  reservations  from  in- 
come for  depreciation  and  contingencies,  the  Commission  finds  the 
foUowing  rates  and  charges  to  be  reasonable  and  just  for  the  fur- 
nishing of  hot  water  heating  service  by  said  The  Toledo  Railways 
and  Light  Company  to  its  customers  and  the  public  in  the  City  of 
Toledo,  Ohio,  for  the  heating  season  of  1920-1921,  viz: 

Square  feet  of  Customer's  Demand : 

First  500  sq.  ft.  or  fraction,  $0.6089  per  sq.  ft.  per  season. 

Second  500  sq.  ft.  or  fraction,  $0.5581  per  sq.  ft.  per  sea- 
son. 

Third  500  sq.  ft.  or  fraction,  $0.5411  per  sq.  ft.  per  sea- 
son. 

Fourth  500  sq.  ft.  or  fraction,  $0.4912  per  sq.  ft.  per.  sea- 
son. 

Next  3000  sq.  ft.  or  fraction,  $0.4569  per  sq.  ft.  per  season. 

Over  5000  sq.  ft.  or  fraction,  $0.4236  per  sq.  ft.  per  season. 

and  such  as  will  yield  said  company  a  reasonable  return  upon  its 
said  property. 

The  Commission  further  finds  that  bills  for  service,  based 
upon  the  aforesaid  schedules  of  rates  and  charges,  should  be  dis- 
counted five  precentum  if  paid  within  ten  days  after  the  date 
thereof. 

The  Commission  further  finds  that  the  aforesaid  charges  for 
said  service  should  be  payable  in  nine  monthly  installments  during  the 
months  of  the  heating  season,  to- wit :  September  to  May,  inclusive, 
and  said  monthly  payments  should  equal  the  following  percentages 
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of  the  total  bill  for  the  heating  season,  viz : 

September 2%  December  17%  March  15% 

October  5%  January 20%  April  9% 

November 12%  February  16%  May  4% 

It  is  therefore, 

Ordered,  That  the  order  heretofore  made  and  entered  herein 
prescribing  rates  and  charges,  rules  and  regulations  for  the  fur- 
nishing of  hot  water  heating  service  be,  and  hereby  it  is  further 
modified  and  amended  to  permit  and  authorize  said  The  Toledo 
Railways  and  light  Company  to  establish,  maintain,  impose,  charge 
and  collect  for  the  furnishing  of  such  service  during  the  heating 
season  of  1920-1921,  rates  and  charges  not  in  excess  of  the  rates 
and  charges  hereinbefore  found  and  determined  to  be  just  and 
reasonable,  and  to  collect  the  same  in  the  manner  hereinbefore  pre- 
scribed.   It  is  further 

Ordered,  That  schedules  be  filed  accordingly. 


No.  2001— In  the  Matter  of  the  Application  of  The  Olex  Gas  Com- 
pany for  Consent  and  Authority  to  Discontinue  Natural  Gas 
Service  to  the  Village  of  Woodi^eld,  County  of  Monroe,  and  Stale 
of  Ohio,  and  Certain  Persons,  Firms  or  Corporatimis  Outside  of 
Said  Village,  in  the  Township  of  Center,  County  and  State  Af CH-e- 
said. — ^Prayer  granted.         

(Dated  August  24,  1920.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest  by  publication  and  other- 
wise, as  provided  by  law,  this  matter  came  on  for  consideration 
upon  the  application  filed  herein  and  the  evidence  submitted  upon 
said  hearing. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission,  having  due  regard  for  the  welfare  of  the 
public  and  cost  of  maintaining  and  operating  applicant's  facilities, 
finds: 

That  the  applicant  is  and  has  been,  for  more  than  five 
years  last  past,  a  distributor  of  natural  gas,  chiefly  to  indus- 
trial consumers  in  the  Village  of  Woodsfield,  Ohio,  and  that  The 
Central  Gas  Company,  from  which  applicant  secures  its  supply, 
through  the  Olex  Oil  Company,  is  engaged  in  distributing 
gas  to  domestic  consumers  in  said  Village ; 

That  The  Central  Gas  Company,  owner  of  the  original 
source  of  supply  of  natural  gas  distributed  in  Woodsfield,  has 
agreed  to  take  over  the  consumers  of  the  applicant  company 


Pi'-Buc  Utiuties  Commission  549 

and  furnish  service  direct  to  them,  giving  preference,  in  times 
of  shortage,  to  the  domestic  consumers,  and 

That  the  public  interest  would  be  better  served  by  the 
elimination  of  the  applicant  company  and  the  furnishing  of 
gas  direct  to  its  consumers  by  The  Central  Gas  Company, 

and  is  satisfied  that  the  proposed  discontinuance  of  applicant's  serv- 
ice and  permanent  abandonment  of  its  facilities  is  reasonable  and 
that  its  consent  and  authority  therefore  should  be  granted.  It  is 
therefore, 

Ordered,  That  said  The  Olex  Gas  Company  be,  and  hereby  it 
is  authorized  to  discontinue  its  natural  gas  service  and  to  perman- 
ently abandon  its  facilities,  used  and  useful  in  the  furnishing  of 
such  service.    It  is  further 

Ordered,  That  schedules  cancelling  applicant's  present  schedule 
of  rates,  charges,  rules  and  regulations  for  the  aforesaid  service, 
be  filed  with  this  Commission,  and  personal  notice  of  such  action  be 
given  to  each  of  applicant's  consumers,  at  least  thirty  days  prior  to 
the  effective  date  of  such  new  schedule.    It  is  further 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
upon  compliance  with  the  provisions  of  the  next  preceding  section 
of  this  order. 


No.  2047— In  the  Matter  of  the  Application  of  The  Ohio  Power 
Company  for  Authority  to  Establish  a  Schedule  of  Rates,  Pro- 
viding for  (1)  a  Service  Charge  and  (2)  a  Heating  Charge  for  Hot 
Water  Heating  in  the  City  of  Fremont,  Ohio. — ^Prayer  Denied. 


(Dated  August  25,  1920.) 

This  matter  was  submitted  upon  the  application  of  The  Ohio 
Power  Company  for  such  approval  as  may  be  required  of  this  Com- 
mission to  enable  it  to  establish,  effective  September  first,  1920,  a 
proposed  schedule,  heretofore  filed  with  this  Commission,  covering 
the  rates  and  charges  for  hot  water  heating  service  at  Fremont, 
Ohio,  wherein,  in  addition  to  a  specific  service  charge  for  the  main- 
tenance of  such  service  for  each  consumer,  provision  is  made  for  a 
monthly  billing  to  consumers  for  their  proportionate  share  of  the 
operating  costs  of  the  preceding  month ;  the  evidence  submitted  at 
the  hearing  upon  said  application,  and  the  argument  of  counsel  : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 

premises ;  the  commission  finds : 

(1)     That  said  schedule  is  not  in  conformity  to  the  re- 
quirements of  the  General  Code  of  Ohio,  in  that,  the  rate  for 
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said  heating  service  is  not  so  set  forth  as  to  enable  this  Com- 
mission, the  applicant's  consumers  and  the  public  to  determine 
the  rate  or  charge  for  said  service,  or  whether  or  not  the  appli- 
cant is  complying  with  the  provision  of  law  which  prohibits 
any  departure  from  the  rates  and  charges  for  a  specific  service 
as  published  in  the  utility's  schedule  oh  file  with  this  Commis- 
sion, and 

(2)  That  while  such  arrangement  or  financial  device  is 
not  prohibited  by  any  franchise,  grant  or  ordinance  of  the 
City  of  Fremont  which  has  been  submitted  to  this  Commis- 
sion, the  same  is  not  practicable,  will  not  be  advantageous  to 
the  consumers  of  said  service,  and  should  not  be  approved  by 
this  Commission. 

It  is,  therefore. 

Ordered,  That  the  prayer  of  said  application  be,  and  hereby  it 
is  denied.    It  is  further 

Ordered,  That  inasmuch  as  said  schedule,  and  a  similar  sched- 
ule containing  proposed  rates  and  charges  for  applicant's  steam 
heating  service  at  Canton,  Ohio,  cannot  become  effective  without 
the  approval  of  such  financial  device  or  arrangement,  by  this  Com- 
mission, which  approval  has,  hereinbefore,  been  denied,  said  pro- 
posed schedules,  identified  as  Fremont,  Ohio,  P.  U.  C.  O.  No.  2, 
2nd  Revised  Sheet  No.  1,  and  Canton,  Ohio,  P.  U.  C.  0.  No.  1,  1st 
Revised  sheet  No.  3,  be,  and  hereby  they  are  rejected.  It  is  fur- 
ther 

Ordered,  That  any  schedules  of  said  The  Ohio  Power  Company 
prescribing  definite  rates  and  charges  for  said  heating  services  at 
Fremont  and  Canton,  Ohio,  for  the  ensuing  season  in  lieu  of  the 
aforesaid  rejected  schedules,  shall  be  published  and  filed  to  become 
effective  only  upon  the  thirty  day's  notice  required  by  law. 

No.  2008 — In  the  Matter  of  the  Application  of  The  Octo  Oil  Com- 
pany to  Abandon  Certain  Gas  Lines. — ^Dismissed. 


(Dated  August  24,  1920.) 

This  matter  came  on  to  be  heard,  and  was  heard,  upon  the  ap- 
plication of  The  Octo  Oil  Company  for  authority  to  discontinue  serv- 
ice and  permantly  abandon  two  gas  lines,  extending  a  distance  of 
approximately  one  mile  from  the  Village  of  Flushing,  Ohio,  the 
objections  thereto,  and  the  evidence  submitted  at  said  hearing: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  said  application  should  be,  and 
hereby  it  is  denied. 


ATTORNEY  GENERAL 


Where  a  Decedent  Devises  His  Pr<H^erty  to  His  Widow  for  Life  With 
Power  to  Consume  the  Principal,  With  Remainder  to  His  Chil- 
dren, the  Proper  Method  of  Assessing  the  Inheritance  Tax  on 
Such  Estates -is  to  Value  the  Life  Estate  of  the  Widow  in  the 
•  Ordinary  Way  Without  Any  Additionals  on  Account  of  Her  Power 
to  Invade  The  Principal  and  to  Value  the  Remainders  of  The  Chil- 
dren as  if  They  Were  Ordinary  Vested  Remainders,  Again  Ignor- 
ing the  Possibility  of  Consumption  of  the  Principal  by  the  Widow. 
When  the  Time  Comies  for  Final  Assessing  and  Adjustment  and 
in  the  Event  of  the  Consumption  of  Any  Part  of  the  Principal  by 
the  Widow,  the  Children  Would  be  Entitled  to  a  Ref  under.  The 
Question  as  to  the  Right  to  Levy  an  Additional  Tax  Against  the 
Widow  Upon  Her  Gmsumption  of  a  Part  of  the  Principal  is  Dis- 
cussed But  Not  Decided. 


No.  1542— (Opinion  Dated  Sept.  1,  1920.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  You  have  requested  the  opinion  of  this  depart- 
ment upon  the  following  question : 

"A  decedent  devised  his  property  to  his  widow  for  life 
with  power  to  invade  the  principal  sum  and  consume  such 
part  thereof  as  she  desires.  He  then  directs  that  the  uncon- 
sumed  balance  remaining  at  the  death  of  the  widow  shall 
pass  to  his  children  in  equal  shares.  How  do  you  advise  that 
inheritance  tax  be  assessed  in  such  a  case?  Shall  it  be  as- 
sessed as  though  the  fee  passed  to  the  widow  subject  to  a  re- 
adjustment at  her  death,  or  shall  she  be  taxed  on  a  life  estate 
merely  and  the  children  taxed  on  the  remainder  ?" 

An  approach  to  the  answer  to  this  question  is  afforded  by  the 
general  statement  that,  save  in  certain  particulars  not  necessary  to 
be  noted  in  this  connection,  the  inheritance  tax  law  of  this  state 
does  not  deal  with  or  affect  the  nature  of  the  estates  themselves 
which  are  made  subject  to  the  tax.  That  is  to  say,  while  in  a  few 
instances  certain  transfers  of  property  which  are  not  in  their  es- 
sential nature  "inheritances"  are  to  be  considered  as  "successions" 
for  the  purposes  of  the  inheritance  tax  law  (see  paragraphs  3  to  7, 
inclusive,  Section  5332  G.  C.  and  Section  5332-1  G.  C.) ;  yet  in  gen- 
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eral  the  nature  and  quality  of  the  succession  is  determined  by  the 
common  or  statutory  law  of  the  state  with  respect  to  successions 
generally  such  as  the  statute  of  wills  and  the  statute  of  descent  and 
distribution,  and  not  by  the  inheritance  tax  law  itself.  The  inheri- 
tance tax  law — ^putting  it  in  still  another  way — ^imposes  a  tax  on 
the  estates  which  are  created  by  the  operation  of  the  other  laws 
referred  to. 

Thus,  it  may  happen  that  a  result  which  has  been  arrived  at 
in  another  state  having  an  inheritance  tax  law  similar  to  that  of 
Ohio  would  not  be  possible  in  Ohio  because  of  differences  between 
the  Ohio  law  of  estates  and  that  of  other  states  having  similar  in- 
heritance tax  laws. 

It  is  obvious  therefore  that  two  inquiries  are  always  involved 
in  a  question  like  that  which  you  submit: 

First:  What. is  the  nature  of  the  estate  created  by  the 
will  or  the  intestacy  ?  and 

Second  How  does  the  inheritance  tax  law  apply  to  the 
estate  so  created  ? 

The  first  of  these  questions  as  it  emerges  from  the  facts  stated 
by  you  is  as  to  the  nature  of  the  interest  of  a  person  who  is  given 
by  will  a  life  estate  with  power  to  invade  the  principal.  If  such 
I)ower  is  unlimited  and  to  be  exercised  at  the  discretion  of  the 
donee,  it  is  obvious  that  the  interest  of  the  donee  in  the  property 
to  which  the  estate  relates  is  nearly  as  valuable  as  a  fee  simple, 
though  perhaps  not  quite  so  valuable.  Yet  technically,  according 
to  the  Ohio  Decisions,  it  is  not  a  fee  simple  but  is  aptly  described 
as  a  life  estate  coupled  with  power. 

In  Johnson  v.  Johnson,  51  O.  S.,  446,  the  testator  devised  and 
bequeathed  his  residuary  estate  to  his  wife  without  words  of  limi- 
tation but  "with  full  power  to  bargain,  sell,  convey,  exchange  or 
dispose  of  the  same  as  she  may  think  proper"  and  coupled  the  gift 
with  the  following  gift  over : 

"but  if  at  the  time  of  her  decease  any  of  my  said  property 

shall  remain  unconsumed,  my  will  is  that  the  same  be  equally 

divided  between  my  brothers  and  sisters  and  their  children. 
♦  ♦  ♦  » 

The  court  held,  in  the  language  of  the  syllabus,  that : 

Under  this  will  the  widow  took  only  a  life  estate  in  the 
property,  *  *  *  with  power  to  bargain,  sell,  convey,  exchange 
or  dispose  of  the  same  as  she  might  think  proper  for  consump- 
tion in  her  life  support,  and  that  what  remained  at  the  time  of 
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her  death,  unconsumed  in  supporting  her,  belongs  to  the  re- 
maindermen designated  in  the  will." 

Indeed,  the  court  went  further  and  held  that  the  widow  was  a  quasi 
trustee  for  the  remaindermen,  so  that  she  could  not  invade  the. 
principal  by  disposing  of  any  part  of  it  as  a  gift  to  a  third  party 
"or  otherwise  than  for  her  support  or  the  benefit  of  the  estate/' 
The  court  followed  Baxter  v.  Howyer,  19  0.  S.,  490. 

This  holding  was  distinguished  in  Widows  Home  v.  Lippardt, 
70  O.  S.  261,  wherein  it  was  held  that  a  conveyance  of  a  fee  simple 
title  by  the  first  devisee  under  a  somewhat  similar  will  was  good  as 
against  the  remaindermen.  Some  of  the  expressions  in  the  opin- 
ion of  Summers,  J.,  which  is  quite  exhaustive,  might  be  taken  as 
indicating  the  view  that  in  that  case,  where  there  was  no  limita- 
tion on  the  nature  of  the  estate  taken  by  the  first  tenant  save  that 
arising  from  implication,  a  fee  was  created.  However,  the  conclu- 
sion is  based  upon  language  appearing  a  pages  291  et  seq.,  from 
which  quotation  will  be  made  as  follows  f 

"But  it  is  unnecessary  to  determine  the  estate  taken  by 
Maria  Zeltner  in  the  view  taken  of  the  power  given  her  by  the 
will.  A  life  estate  in  real  property  with  a  power  to  convey  in 
fee  is  not  an  estate  in  fee  simple  but  is  more  than  an  estate 
for  life;  the  estate,  it  is  true,  is  not  greater,  but  there  is  an 
estate  and  a  power.  This  power  may  be  given  with  an  estate 
expressly  limited  for  life,  but  an  unlimited  power  cannot  be 
given  with  an  estate  limited  for  life  by  implication,  the  rea- 
son being  that  if  the  power  is  unlimited  there  can  be  no  life 
estate,  the  presence  of  the  power  prevents  the  implication  of 
a  life  estate.  But  why,  looking  to  substance  and  not  to  form, 
should  not  the  power  exist  with  an  implied  life  estate  ?  *  *  * 

There  seems  to  be  some  misapprehension  of  Johnson  v. 
Johnson,  ♦  *  *.  That  case  does  not  decide  *  *  ♦  that  a  devise 
over  of  what,  or  if  anything  remains,  of  itself  limits  an  abso- 
lute or  unqtialified  power  of  sale,  but  in  the  opinion  it  is  said : 
The  plain  intention  of  the  testator  *  *  *  is,  that  the  property 
is  given  to  the  widow  to  be  by  her  used  and  consumed,  and  that 
while  so  using  and  consuming  the  same  she  is  empowered  to 
bargain,  sell,  convey  exchange,  or  dispose  of  the  same  as  she 
may  think  proper,  limited,  however,  in  the  exercise  of  such 
power,  to  the  purpose  for  which  the  property  is  given  to  her, 
that  is  for  her  consumption.'  *  *  *  Under  the  power  so  limited 
she  could  not  dispose  of  the  fee  of  the  property  by  gift  during 
her  life,  nor  by  will  at  her  death.  *  ♦  * 

In  the  present  case,  by  the  express  terms  of  the  will, 
Mrs.  Zeltner  took  an  estate  in  fee  (this  was  the  case) ;  and 
the  subsequent  limitation  by  like  terms,  applies  only  to  what 
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may  remain  of  the  estate  after  her  power  with  respect  to  it 
has  been  exercised." 

In  other  words,  a  result  somewhat  different  from  that  arrived 
at  in  the  Johnson  case  was  reached  in  the  Lippardt  case  because 
of  the  differences  between  the  language  of  the  two  wills. 

In  the  case  submitted  by  the  Commission  the  facts  are  unlike 
those  either  of  the  two  cases ;  the  estate  is  expressly  limited  for 
life  instead  of  being,  as  in  the  Ldppardt  case,  an  express  fee;  and 
instead  of  being,  as  in  the  Johnson  case,  a  life  estate  arising  by 
implication.  The  power  given  in  the  case  submitted  by  the  Commis- 
sion is  to  consume,  and  from  a  power  of  such  nature  there  would 
arise  the  implication  suggested  in  the  Johnson  case,  which  would, 
for  example,  prevent  a  life  tenant  from  giving  away  any  of  the 
estate. 

Other  cases  might  be  cited,  but  those  previously  discussed  will 
suffice  as  authority  for  the  conclusion  that  a  gift  fpr  life  with  power 
to  invade  the  principal  and  consume  the  same,  subject  to  the  dis- 
cretion of  the  life  tenant,  is  no  more  than  a  life  estate  coupled  with 
a  power  to  be  exercised  for  the  benefit  of  the  life  tenant. 

From  this  it  follows  quite  naturally  that  the  gift  over  of  what 
may  remain  unconsumed  amounts  to  a  vested  remainder  in  the 
whole  of  the  property,  subject  to  be  divested  in  part  from  time  to 
time  by  the  exercise  of  the  power. 

With  these  conclusions  the  discussion  of  the  nature  of  the 
estates  created  by  the  will  may  be  dropped  for  the  time  being,  and 
we  may  now  turn  to  the  inheritance  tax  law  for  the  purpose  of  de- 
termining how  that  law  applies  to  the  situation  thus  far  developed. 

Consideration  of  the  following  sections  of  the  inheritance  tax 
statute  is  involved  in  this  question : 

"Section  5336.  Taxes  levied  under  this  subdivision  of  this 
chapter  shall  be  due  and  payable  at  the  time  of  the  succes- 
sion, except  as  herein  otherwise  provided,  but  in  no  case  prior 
to  the  death  of  the  decedent.  Taxes  upon  the  succession  to 
any  estate  or  property,  or  interest  therein  limited,  dependent 
or  determinable  upon  the  happening  of  any  contingency  or 
future  event,  and  not  vested  at  the  death  of  the  decedent,  by 
reason  of  which  the  actual  market  value  thereof  cannot  be 
ascertained  at  the  time  of  such  death,  as  provided  in  this  sub- 
division of  this  chapter,  shall  accrue  and  become  due  and  pay- 
able when  the  persons  or  corporations  then  beneficially  entitled 
thereto  shall  come  into  actual  possession  or  enjoyment  there- 
of. *  ♦  *  " 

"Sec.  5342.  *  *  *    In  estimating  the  value  of  any  estate 
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or  interest  in  the  property,  to  the  beneficial  enjoyment  or  pos- 
session whereof  there  are  persons  or  corporations  presently 
entitled,  no  allowance  shall  be  made  on  account  of  any  con- 
tingent encumbrance  thereon,  nor  on  account  of  any  contin- 
.  gency  upon  the  happening  of  which  the  estate,  or  some  part 
thereof,  or  interest  therein,  may  be  abridged,  defeated  or  di- 
minished ;  but  in  the  event  of  such  encumbrance  taking  effect 
as  an  actual  burden  upon  the  interest  of  the  beneficiary,  or  in 
the  event  of  the  abridgement,  defeat,  or  diminution  of  such 
estate,  or  interest  therein,  as  aforesaid,  a  refunder  shall  be 
made  in  the  manner  provided  by  Section  5339  of  the  General 
Code,  to  the  person  properly  entitled  thereto  of  a  propor- 
tionate amount  of  such  tax  on  account  of  the  encumbrance 
when  taking  effect,  or  so  much  as  will  reduce  the  same  to  the 
amount  which  would  have  been  assessed  on  account  of  the 
actual  duration  or  extent  of  the  estate  enjoyed." 

"Sec.  5343.  When,  upon  any  succession,  the  rights,  in- 
terests, or  estates  of  the  successors  are  dependent  upon  con- 
tingencies or  conditions  whereby  they  may  be  wholly  or  in  part 
created,  defeated,  extended  or  abridged,  a  tax  shall  be  imposed 
upon' such  successions  at  the  highest  rate  which,  on  the  happen- 
ing of  any  such  contingencies  or  conditions,  would  be  possible 
under  the  provisions  of  this  subdivision  of  this  chapter,  and 
such  taxes  shall  be  due  and  payable  forthwith  out  of  the  prop- 
erty passing,  and  the  probate  court  shall  enter  a  temporary  or- 
der determining  the  amount  of  such  taxes  in  accordance  with 
this  section ;  but  on  the  happening  of  any  contingency  where- 
by the  said  property,  or  any  part  thereof,  passes  so  that  such 
ultimate  succession  would  be  exempt  from  taxation  under  the 
provisions  of  this  subdivision  of  this  chapter,  or  taxable  at  a 
rate  less  than  that  so  imposed  and  paid,  the  successor  shall 
be  entitled  to  a  refunder  of  the  differences  between  the  amount 
so  paid  and  the  amount  payable  on  the  ultimate  succession 
under  the  provisions  of  this  chapter,  without  interest  ;♦**." 

"Sec.  5344.  Estates  in  expectancy  which  are  contingent 
or  def easable,  and  in  which  proceedings  for  the  determination 
of  the  taxes  have  not  been  taken,  or  have  been  held  in  abey- 
ance, shall  be  appraised  at  their  full  undiminshed  value,  when 
the  persons  eittitled  thereto  shall  come  into  the  beneficial  en- 
joyment or  possession  thereof,  without  diminution  for  or  on 
account  of  any  valuation  theretofore  made  of  the  particular 
estates  for  the  purpose  of  this  subdivision  of  this  chapter, 
upon  which  such  estates  in  expectancy  may  have  been  limited. 

For  convenience  let  us  take  first  the  remainders  of  the  chil- 
dren. These,  as  already  stated,  are  vested,  subject  to  be  divested. 
Being  vested,  they  must  be  personally  taxed.  But  what  shall  that 
tax  be — ^i.e.,  how  shall  these  remainders  be  valued  for  taxation? 
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Section  5343,  above  quoted,  provides  that  whenever  the  interests 
of  the  successors  are  dependent  upon  contingencies  whereby  they 
may  be  wholly  or  in  part  defeated,  the  tax  shall  be  imposed  upon 
the  successions  at  the  highest  rate  which  would  be  possible  under 
the  provisions  of  the  chapter  upon  the  happening  of  any  such  con- 
tingency; and,  as  previously  advised,  the  New  York  courts  have 
held  the  statutes  of  that  state,  from  which  this  provision  is  taken, 
to  apply  not  only  in  the  selection  of  the  highest  rate,  literally 
speaking,  but  also  to  require  the  court  to  search  for  the  combina- 
tion of  circumstances  which  will  produce  the  greatest  amount  of 
tax. 

Matter  of  Zborowski,  213,  N.  Y.  109. 

One  contingency  which  is  possible  in  this  case  is  that  the  life 
tenant — ^the  widow — without  violating  any  of  the  expressed  or  im- 
plied limitations  upon  her  power  to  invade  the  principal,  may  act- 
ually invade  and  consume  the  entire  principal  during  her  life  ten- 
ancy. In  that  event  nothing  will  go  to  the  remaindermen,  the 
children.  But  this  contingency  is  one  that  might  conceivably  de- 
crease the  taxable  interests  of  the  children  by  the  application  of 
Section  5343  without,  however,  increasing  the  taxable  interest  of 
the  widow,  unless  the  power  to  consume  the  principal  and  the  con- 
tingency that  the  facts  may  be  such  as  that  she  is  justified  in  con- 
suming it  entirely  will  add  to  the  value  of  her  interest  for  the  pur- 
poses of  inheritance  taxation.  This  is  to  say,  if  the  result  of  assum- 
ing this  contingency  for  the  purpose  of  getting  the  highest  possi- 
ble rate  is  that  the  widow's  interest  will  be  valued  substantially  as 
a  fee,  then,  presumably,  such  a  contingency  would  produce  the  high- 
est possible  rate;  because  there  would  be  two  exemptions  if  the 
remainders  enter  into  the  calculation,  whereas  there  would  be  but 
one  exemption  to  be  taken  out  of  the  estate  if  the  widow's  Interest 
were  regarded  as  a  fee  for  the  purpose  of  applying  Sections  5343 
of  the  General  Code.  So  that  we  cannot  determine  what  contingency 
will  produce  the  highest  possible  rate,  without  determining  whether 
or  not  the  widow's  power  to  invade  the  principal  can  be  considered 
in  determining  the  value  of  her  estate  presently  to  be  taxed.  One 
curious  result  of  so  doing  would  be  that  if  the  life  tenant  should 
not  consume  the  entire  principal  Section  5343  would  require  that 
a  ref  under  be  made  of  a  proportionate  part  of  the  tax  paid  by  her 
or  paid  by  the  executor  and  charged  to  her  interest.  The  privi- 
lege or  right  would  be  of  little  use  to  the  life  tenant,  however,  as 
she  would  be  dead  before  it  could  be  exercised  or  asserted.    Never- 
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theless,  if  this  be  the  correct  interpretation  of  the  section  the  pecul- 
iarity of  the  result  in  this  case  does  not  militate  against  its  cor- 
rectness. However,  it  is  believed  that  Section  5343  does  not  have 
reference  to  contingencies  or  conditions  of  this  kind.  Indeed,  there 
are  no  contingencies  or  conditions  in  the  will  affecting  the  estate 
or  interest  taken  by  the  life  tenant  at  all.  As  already  stated,  the 
thing  now  under  consideration  is  to  be  defined  as  a  power.  This 
power  does  not  depend  upon  any  contingency  whatever.  It  may  be 
conditioned,  as  already  suggested,  by  the  life  tenant's  actual  need 
for  support  or  by  her  actual  desire  to  consume  the  proceeds,  so  that 
she  would  be  unable  to  give  away  the  corpus  of  the  estate ;  but  the 
future  neciBSsities  of  the  widow  or  her  desires  and  whims  cannot  be 
drawn  into  the  calculation  under  Section  5343.  The  power  given  to 
the  widow,  valuable  though  it  is,  is  not  presently  taxable,  nor  can 
it  be  used  to  enhance  the  value  of  the  widow's  life  estate  on  the 
theory  that  its  exercise  is  a  contingency  which  may  create  a  fee 
in  her  under  Section  5343  for  reasons  just  stated. 

Accordingly,  it  is  the  opinion  of  this  department  that  Section 
5343  of  the  General  Code  is  not  to  be  applied  in  the  way  just  dis- 
cussed to  the  taxation  of  the  estates  arising  under  the  will  in- 
quired about. 

Rather,  the  remainders  of  the  children  are  to  be  taxed  im- 
mediately just  as  if  there  were  no  possibility  of  their  being  di- 
vested, and  when  divested,  in  whole  or  in  part,  ref  unders  are  to  be 
made  to  the  children  in  the  manner  pointed  out  by  Sections  5342 
and  5343.  In  short,  the  consumption  of  the  principal  by  the  widow 
is  not  to  be  regarded  as  a  contingency  giving  rise  to  an  estate  in 
her  for  the  purpose  of  Section  5343,  but  only  as  a  contingency  or 
condition  giving  rise  to  a  diminution,  defeat  or  abridgement  of  the 
remainders  of  the  children. 

These  considerations  lead  to  the  conclusion  that  the  proi)er 
immediate  taxation  of  the  estate  described  in  your  letter  is  to  value 
the  life  estate  of  the  widow  in  the  ordinary  way,  without  any 
additions  on  account  of  her  power  to  invade  the  principal,  and 
to  value  the  remainders  of  the  children  as  if  they  were  ordinary 
vested  remainders,  again  ignoring  the  possibility  of  the  consump- 
tion of  the  principal  by  the  widow.  This  method  of  taxation  will 
impose  a  full  tax  on  all  the  estates. 

When  the  time  comes  for  final  assessment  and  adjustment,  and 
in  the  event  of  the  consumption  of  any  part  of  the  principal  by  the 
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widow,  the  children  would  be  entitled,  as  previously  stated,  to  a 
refunder.  The  question  now  arises  as  to  whether  the  state  is  to 
lose  the  amount  of  this  refunder,  or  whether  there  is  a  way  of  read- 
justing the  tax  against  the  widow  or  her  estate  after  her  death. 
The  only  way  in  which  this  could  be  done  would  be  to  regard  the 
invasion  of  the  principal  of  the  estate  by  the  widow  as  an  appro- 
priation by  her  of  an  estate  so  as  to  bring  the  case  within  Section 
5344,  above  quoted.  Technically,  of  course,  this  would  not  occur. 
Suppose  the  property  were  land  and  the  widow  should  exercise  her 
power  to  invade  the  principal  by  conveying  the  fee  simple  title  to 
the  land  and  then  consuming  the  proceeds.  Though  she  has  the 
power  to  convey  the  land,  she  never  has  the  title  thereto.  She  ac- 
quires an  interest  in  the  proceeds  of  the  sale  or  disposition  of  the 
land,  but  not  in  the  land  itself.  If  the  property  consists  of  per- 
sonal property,  money  or  securities,  however,  she  is  empowered  to 
convert  it  to  her  own  use.  Thereby  she  acquires  the  property  in  the 
thing  itself  and  it  would  seem  possible  that  each  such  conversion, 
both  legal  and  equitable,  might  be  ^ade  the  predicate  of  subse- 
quent assessments  under  Sections  5336  and  5344  on  the  theory  that 
the  exercise  of  the  power  had  given  rise  to  an  estate  in  possessicwi 
and  enjoyment  in  the  widow  under  the  will,  which  such  estate  had 
not  been  previously  assessed  under  the  act.  This  is  a  doubtful 
point,  not  now  directly  raised,  and  no  final  opinion  is  expressed 
thereon.  See  Gleason  &  Otis'  Inheritance  Taxation,  p.  279,  wherein 
it  is  said  that: 

"Under  this  method"  (referring  to  the  New  York  prac- 
tice prior  to  the  application  of  the  section  providing  for  im- 
mediate taxation  at  the  highest  possible  rate  to  cases  of  this 
kind;  but  the  same  result,  after  adjustment  and  refunder, 
follows  when  such  application  is  made)  "it  is  obvious  that  if 
a  life  tenant  uses  part  or  all  of  the  principal,  part  of  the  es- 
tate will  escape  taxation,  but  *  *  *  no  remedy  has  as  yet  been 
discovered." 

Whether  the  suggestion  last  made  is  a  "remedy"  or  not  is  the  ques- 
tion left  open. 

If  it  were  possible  to  consider  the  widow's  interest  as  a  base  or 
determinable  fee,  as  is  done  in  some  states,  danger  of  the  ultimately 
losing  some  of  the  tax  would,  of  course  disappear.  Such  a  view 
does  not  seem  correct  in  Ohio,  however,  for  the  reasons  stated. 
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The  Fee  to  be  Paid  to  the  Secretary  of  State  Under  Section  180 
General  Code,  by  Foreign  Corporations  Subject  to  the  Provisions 
of  Section  8728-11  General  CodCy  and  Having  Both  Par  Value 
Preferred  and  Non-par  Value  Common  Shares  is  the  Sum  of  Two 
Amounts,  viz.  First,  the  Amount  Assessed  Against  the  Preferred 
Stock,  and  Second,  the  Amount  Assessed  Against  the  Common 
Stock — Both  to  be  Computed  as  Therein  Provided.  In  Other 
Words,  the  Minimum  Fee  of  $15.00  and  the  Maximum  Fee  of 
$50.00  Cannot  be  Applied  Twice  to  the  Same  Corporaticm,  but 
Once  Only. 


No.  1512— (Opinion  Dated  Au^st  24,  1920.) 

Hon.  Harvey  C.  Smith,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir :  Your  letter  of  recent  date  relative  to  the  construc- 
tion to  be  placed  on  the  first  sentence  of  the  second  paragrraph  of 
Section  8728-11  G.  C,  as  amended  in  108  O.  L.  Part  II,  page  1293, 
was  duly  received. 

The  statutory  provision  referred  to  reads  as  follows : 

"The  amount  of  fees  payable  by  a  foreign  corporation 
having  stock  without  par  value  under  Section  180  shall  be 
the  fees  therein  provided  as  to  the  authorized  preferred  stock, 
and  one  cent  per  share  for  the  authorized  common  stock,  with- 
out par  value,  but  such  fees  shall  not  be  less  than  fifteen  dol- 
lars nor  more  than  fifty  dollars." 

As  I  understand  it,  your  request  involves  foreign  corporations 
having  an  authorized  capital  stock  composed  of  par  value  pre- 
ferred and  non-par  value  common  shares,  and  the  question  for  de- 
termination is  whether  the  minimum  fee  of  $15.00  and  the  maxi- 
mum fee  of  $50.00  provided  for  in  Section  8728-11  G.  C.  must  be 
applied  to  the  preferred  and  common  stock  separately,  or  to  the 
authorized  capital  stock  as  a  whole. 

Section  180  G.  C,  referred  to  in  Section  8728-11  G.  C,  provides 
for  the  payment  of  what  may  be  called  arbitrary  fees,  the  amount 
to  be  paid  in  each  particular  case  depending  upon  the  amount  of 
authorized  capital  stock  involved,  but  to  be  not  less  than  $15.00 
nor  more  than  $50.00,  regardless  of  the  existence  of  non-existence 
of  different  classes  of  stock. 

The  intention  of  the  general  assembly  in  enacting  Section 
8728-11  G.  C.  undoubtedly  was  to  maintain  these  minimum  and 
maximum  fees  with  respect  to  foreign  corporations  having  an  au- 
thorized capital  stock  made  up  wholly  or  partly  of  non-par  value 
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« 

common  shares.    This  intention  is  supported  by  and  finds  expres- 
sion in  that  part  of  Section  8728-11  G.  C.  reading : 

"But  such  fees  shall  not  be  less  than  fifteen  dollars  nor 
more  than  fifty  dollars.*' 

There  is  but  one  fee  to  be  paid  by  foreign  corporations  under 
Section  180  G.  C,  and  the  purpose  of  Section  8728-11  G.  C.  is  to 
provide  a  special  rule  or  method  for  computing  the  amount  of  that 
fee  when  non-par  value  stock  companies  are  involved — such  special 
provision  being  necessary  by  reason  of  non-par  value  shares.  No 
good  reason  suggests  itself  for  exacting  minimum  and  maximum 
fees  from  foreign  corporations  having  both  par  value  preferred  and 
non-par  value  shares,  and  a  ruling  to  that  effect  would  require  a 
forced  construction  of  that  part  of  Section  8728-11  G.  C.  first 
above  quoted. 

In  my  opinion  the  fee  to  be  paid  to  the  Secretary  of  State  under 
Section  180  G.  C.  by  foreign  corporations  subject  to  the  provisions 
of  Section  8728-11  G.  C.  and  having  both  par  value  preferred  and 
non-par  value  common  shares  is  the  sum  of  two  amounts,  viz :  first, 
the  amount  assessed  against  the  preferred  stock,  and  second,  the 
amount  assessed  against  the  common  stock,^ — ^both  to  be  computed 
as  therein  provided.  In  other  words,  the  minimum  fee  of  $15.00 
and  the  maximum  fee  of  $50.00  cannot  be  applied  twice  to  the  same 
corporation,  but  once  only. 


SUPREME  COURT 


The  state,  ex  rel.  Hart,  v.  T^he  Board  of  Commissioners  of  Hocking 

County. 

Civil  Service— Jurisdiction  of  State  Commission — Appeal  by  Re- 
moved Employe— Refusal  by  Commission  to  Entertain  Proceed- 
ing— ^Mandamus— Sut>erintendent  and  Matron  of  County  Home- 
State  Civil  Service  Rule  VI,  Section  3  (1919)— Husband  Success- 
ful, but  Wife  Fails  in  Examinaticm — Section  2522,  General  Code 
(108  O.  L.,  pt.  1,  285),  InappUcable,  When— Notice  and  Certificate 
of  Eligibility  Distinguished — (Continuing  Jurisdiction  of  At^pli- 
cants  and  Eligible  List. 


No.  16561— (Decided  June  17,  1920.) 

In  Mandamus. 

The  relator,  Lucius  Hart,  filed  his  petition  here  against  the 
Board  of  County  Commissioners  of  Hocking  County  and  the  State 
Civil  Service  Commission  for  a  writ  of  mandamus  to  require  the 
Board  of  County  Commissioners  to  certify  to  State  Civil  Service 
Cbnunission  its  record  of  proceedings  suspending  and  removing 
relator  from  the  position  of  Superintendent  of  the  County  Home 
of  Hocking  County,  Ohio,  and  to  require  the  State  Civil  Service 
Commission  to  entertain  an  appeal  from  the  decision  of  the  Board 
of  County  Commissioners. 

The  petition  and  the  amendment  thereto  allege  that  on  the 
first  day  of  September,  1919,  the  commissioners  of  Hocking  county 
appointed  the  relator,  as  superintendent  of  the  county  home,  and 
that  on  the  30th  day  of  January,  1920,  while  he  was  holding  the 
position  of  such  superintendent,  they  filed  certain  charges  and  made 
certain  findings  against  him,  as  a  result  of  which  they  suspended 
and  removed  him  from  his  office  and  employment  as  such  superin- 
tendent ;  that  he  was  given  five  days  notice  to  make  answer  to  the 
charges,  which  he  did;  that  the  board  of  county  commissioners 
refused  to  certify  the  record  to  the  State  Civil  Service  Commission ; 
that  he  made  application  to  the  State  Civil  Service  Commission  in 
the  nature  of  an  appeal ;  that  the  State  Civil  Service  Commission 
refused  and  still  refuses  to  entertain  jurisdiction  thereof;  and  that 
relator  at  the  time  of  his  appointment  was  first  upon  the  eligible 
list  and  that  he  obtained  his  appointment  by  virtue  of  and  under 
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authority  of  the  laws  of  the  state  of  Ohio  with  reference  to  civil 
service  appointments. 

To  the  petition  the  defendants  filed  their  answers  admitting 
the  filing  of  charges  against  the  relator  by  the  board  of  county 
commissioners,  the  making  of  the  findings  against  him,  his  sus- 
pension and  removal  from  the  position  of  superintendent  of  the 
county  home,  the  refusal  of  the  board  of  county  commissioners  to 
reinstate  him,  that  he  made  application  to  the  state  civil  service 
conmiission  in  the  nature  of  an  appeal,  and  that  the  state  civil  serv- 
ice commission  refused  and  still  refuses  to  entertain  jurisdiction  of 
such  appeal.  By  way  of  defense  they  aver  that  prior  to  the  em- 
ployment of  the  relator  the  state  civil  service  commission  under  and 
by  virtue  of  Section  486-9,  General  Code,  had  adopted  the  following 
rule:  "In  positions  where  the  nature  of  the  public  service  requires 
the  joint  employment  of  persons  related  by  blood  or  marriage,  such 
as  husband  and  wife,  father  an  daughter,  mother  and  son,  or  brother 
and  sister,  both  such  persons  must  be  eligible  in  order  that  either 
be  certified.  In  such  cases,  standing  on  the  eligible  register  will  be 
determined  by  the  average  of  both  grades  of  both ;"  that  the  above 
rule  was  in  full  force  and  effect  at  the  time  of  the  appointment  of 
the  relator;  that  during  the  period  of  the  employment  of  the  re- 
lator is  was  necessary  for  the  conducting  of  the  county  home  and 
the  care  of  its  inmates  to  employ  a  superintendent  and  a  matron ; 
that  prior  to  the  appointment  of  the  relator  the  board  of  county 
commissioners  of  Hocking  county  adopted  a  rule  and  had  same 
entered  upon  the  infirmary  journal  as  follows:  "Rule  6.  The  wife 
of  the  superintendent  shall  be  the  matron  of  the  infirmary.  It 
shall  be  her  duty  to  see  that  this  institution  is  kept  clean,  sanitary 
and  orderly,  to  look  after  the  bed  clothes  and  clothing  of  inmates, 
to  see  that  the  cooking  is  properly  done  and  to  administer  to  the 
sick  under  the  direction  of  the  infirmary  physician,"  which  rule 
was  in  full  force  and  effect  at  the  time  of  the  appointment  and 
during  the  incumbency  of  the  relator;  that  on  January  11,  1918, 
the  relator  and  his  wife  participated  in  an  examination  for  the 
positions  of  superintendent  and  matron  of  the  Hocking  county 
home ;  that  relator  passed  the  examination  and  his  wife  failed,  and 
their  names  were  not  placed  on  the  eligible  list ;  that  on  January  3, 
1919,  the  relator  and  his  wife  participated  in  a  second  competitve 
examination  for  the  same  positions,  that  relator  passed  examina- 
tion and  his  wife,  failed,  and  their  names  were  not  placed  on  the 
eligible  list ;  that  on  May  1,  1919,  the   relator  and  his  wife  partici- 
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pated  in  a  third  competitive  examination,  that  the  relator  passed 
and  his  wife  again  failed,  and  their  names  were  not  placed  on  the 
eligible  list;  that  on  December  30,  1919,  a  fourth  competitive  ex- 
amination was  held  in  which  neither  relator  nor  his  wife  partici- 
pated ;  that  on  January  7,  1920,  the  state  civil  service  commission 
certified  to  the  board  of  county  commissioners  of  Hocking  county 
two  couples,  other  than  relator  and  his  wife,  who  had  theretofore 
qualified;  that  from  such  certified  list  the  board  of  county  com- 
missioners appointed  Mr.  and  Mrs.  S.  W.  Arnold,  who  had  qualified 
in  the  examination  held  December  30,  1919 ;  and  that  the  names  of 
relator  and  his  wife,  nor  either  of  them  were  ever  placed  on  the 
eligible  list  for  the  position  of  superintendent  and  matron  of  the 
Hocking  county  home  and  that  relator's  name  was  never  certified 
by  the  state  civil  service  commission  for  appointment  to  the  posi- 
tion of  superintendent. 

To  the  answer  of  the  defendants  the  relator  filed  a  general 
demurrer. 

Mr.  C.  V.  Wright  and  Mr.  F.  S.  Monnett,  for  relator. 

Mr.  John  G.  Price,  attorney  general ;  Mr.  B.  W.  Gearheart  and 
Mr.  Eugene  Wright,  prosecuting  attorney,  for  defendants. 

By  the  Court.  In  the  argument  counsel  for  the  relator  read, 
and  in  his  brief  copied,  the  following  notice : 

"The  State  Civil  Service  Commission  of  Ohio 

"Columbus. 
"Notice  of  eligibility.  Lucius  Hart,  Logan,  Ohio.  An  average 
grade  of  70  per  cent,  is  required  to  reach  the  eligible  list  for  Super- 
intendent Hocking  County  Infirmary.  We  are  pleased  to  advise 
you  that  your  grade  on  the  examination  held  on  5-1-19  was  77  per 
cent,  and  you  are  Number  1  on  the  eligible  list. 

Yours  sincerely. 

State  Civil  Service  Commission.'* 

While  this  notice  is  not  properly  before  the  court,  upon  the 
submission  of  the  demurrer  the  cause  was  argued  by  both  counsel 
for  relator  and  counsel  for  respondents  with  reference  to  this  notice 
and  its  effect  as  a  certification,  it  being  conceded  that  if  this  notice 
did  not  amount  to  a  certification  no  certification  was  ever  made. 
In  view  of  this  situation  we  have  concluded  to  consider  the  case  as 
though  the  notice  were  pleaded  as  a  certification  and  consider  the 
demurrer  as  searching  the  record. 

Stress  was  also  laid  upon  the  effect  of  the  amendment  to  Sec- 
tion 2522,  General  Code,  passed  April  17,  1919,  approved  by  the 
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governor  May  10  and  filed  with  the  secretary  of  state  May  16,  1919, 
and  in  effect  ninety  days  thereafter,  found  in  108  Ohio  Laws  (Part 
1) ,  page  267,  which  so  far  as  applicable  here  reads  as  follows :  **The 
superintendent  may  employ  a  matron  and  such  labor  from  time  to 
time,  at  rate  of  wages  to  be  fixed  by  the  county  commissioners,  as 
may  not  be  found  available  on  the  part  of  the  inmates  of  the  insti- 
tution." 

That  a  rule  of  the  state  civil  service  commission,  where  in 
conflict  with  an  enactment  of  the  legislature,  must  yield  to  the 
enactment,  when  the  enactment  becomes  effective,  goes  without 
saying. 

But  it  is  argued  that  since  the  amendment  was  passed  prior 
to  the  date  of  the  last  examination  of  relator,  though  not  in  effect 
upon  that  date,  relator  was  therefore  eligible  to  appointment  after 
the  law  became  effective,  notwithstanding  the  fact  that  his  wife 
had  failed.  The  position  of  counsel,  however,  in  this  respect  seems 
to  the  court  to  be  untenable  for  the  reason  that  the  law  not  being 
retroactive  in  its  terms  did  not  operate  retrospectively  so  as  to  make 
an  applicant  ineligible  at  the  time  of  the  taking  of  a  competitive 
examination  eligible  thereafter,  without  submitting  himself  to  a 
competitive  examination  under  the  law  as  amended,  at  which  other 
applicants  similarly  situated  might  have  the  opportunity  to  compete. 

But  this  conclusion  is  not  the  basis  of  this  decision. 

Treating  the  notice  to  the  relator  of  his  eligibility,  as  though 
pleaded,  as  a  certification  to  the  board  of  county  commissioners, 
and  the  demurrer  to  the  answer  as  testing  the  sufficiency  of  the 
notice  as  a  certification,  we  are  unable  to  find  that  it  amounts  to 
such  certification.  Were  this  an  action  in  mandamus  to  require 
the  civil  service  commission  to  certify  relator  as  a  person  eligible 
for  appointment  as  superintendent  of  the  Hocking  county  home,  in 
the  absence  of  a  showing  by  the  civil  service  commission  of  its 
having  obtained  satisfactory  information  after  the  examination 
''of  the  bad  character,  physical  disability,  dissolute  habits,  immoral 
conduct,  or  of  any  criminal  or  disreputable  act  or  conduct  of  such 
applicant,"  or  any  other  sufficient  cause  for  the  removal  of  his 
name  from  the  eligible  list,  it  might  be  argued  with  considerable 
logic  that  the  ability  and  aptness  of  the  matron  of  such  institution 
to  keep  the  institution  clean,  sanitary  and  orderly,  and  look  after 
the  bed  clothes  and  clothing  of  its  inmates  and  see  that  the  cook- 
ing is  properly  done,  and  to  administer  to  the  sick,  are  not  such 
characteristics  as  can  be  ascertained  by  a  competitive  examination, 
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and  that  independent  of  the  amendment  to  Section  2522,  General 
Code,  the  rule  of  the  civil  service  commission  in  that  respect  was 
void  and  in  contravention  of  the  provisions  and  plain  intendment 
of  Section  10,  Article  XV  of  the  Constitution,  and  that  therefore 
the  civil  service  commission  ougrht  to  be  ordered  to  certify  the  re- 
lator as  eligible  to  appointment  to  the  position  of  superintendent 
of  the  Hocking  county  home.  But  such  a  proceeding  was  never 
instituted,  and  no  certification  was  ever  made  by  the  state  civil 
service  commission  to  the  board  of  county  commissioners,  and  even 
though  the  notice  to  the  applicant  that  he  was  first  upon  the  eligible 
list  might  justify  the  court  in  holding  that  it  thereupon  immed- 
iately became  the  duty  of  the  civil  service  commission  to  so  place 
him  upon  the  eligible  list,  and  treating  as  done  that  which  ought 
to  have  been  done,  still  the  placing  of  an  applicant  upon  the  eligible 
list  does  not  necessarily  require  that  four  months  later  he  must 
be  so  certified  to  the  appointing  officer,  for  the  state  civil  service 
commission  retains  jurisdiction  of  the  eligibility  of  the  applicant 
and  may  remove  him  f^m  the  eligible  list  for  cause  at  any  time 
before  appointment.  A  notice,  therefore,  directed  by  the  civil 
service  commission  to  the  applicant  that  he  has  successfully  passed 
the  examination  and  has  been  placed  first  upon  the  eligible  list 
does  not  amount  to  a  certification  to  the  appointing  board  of  his 
eligibility  to  appointment  at  a  later  date.  This  being  so,  his  appoint- 
ment by  the  board  of  county  commissioners  must  have  been  provi- 
sional only,  subject  to  be  terminated  upon  an  eligible  list  being 
certified  by  the  state  civil  service  commission  and  his  successor 
being  appointed  from  that  list,  or  subject  to  the  will  of  the  appoint- 
ing power,  the  board  of  county  commissioners  under  the  circum- 
stances being  without  power  to  make  other  than  a  provisional  ap- 
pointment. 

The  appointment  of  the  relator  then  having  been  made  without 
reference  to  his  qualification  under  a  civil  service  examination, 
the  state  civil  service  commission  never  obtained  jurisdiction  over 
the  employment,  and,  therefore,  had  no  jurisdiction  over  the  termi- 
nation of  that  employment. 

The  demurrer  will  be  sustained  to  the  petition  of  the  plaintiff, 
and  unless  he  desires  to  plead  further  the  petition  will  be  dismissed. 

Demurrer  sustained. 

Jones,  Wanamaker,  Robinson  and  Merrell,  JJ.,  concur. 

Matthias,  J.,  not  participating. 
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NEW  INCORPORATIONS 

The  Ellis  Motor  Service  Co.,  War- 
ren, 160,000.  S.  B.  Ellis,  P.  W.  Wil- 
liams, J.  E.  Ellis,  A.  L.  Nilson,  H.  L. 
McCarthy. 

The  Odorless  Toilet  Co.,  Cleveland, 
$25,000.    G.  E.  Smith,  J.  J.  CahiU,  H. 

E.  Moran,  C.  D.  Ainger,  A.  F.  Leese- 
berg. 

The  Damascus  Refining  Co.,  Cleve- 
land, $250,000.  W.  G.  Black,  J.  L. 
Lyons,  A.  J.  Koch,  M.  B.  Pennell,  E. 
M.  Kossin. 

The  Ohio  Municipal  Equipment  Co., 
Columbus,  $1,000,000.  E.  E.  Fox,  J. 
M.  Sheets,  S.  E.  Moiselle,  J.  J.  Mc- 
Dowell, Rose  C.  Boggs,  J.  Howard 
Rees. 

The  Citizens  Builders  Supply  Co., 
Columbus,  $15,000.  P.  A.  McCaughley, 
W.  E.  Brannon,  R.  Houser,  H.  T. 
Browne,  L.  C.  Toland. 

The  Co-operative  Chemical  Special- 
ty Co.,  Cleveland,  $10,000.  C.  Wein* 
stein,  R.  F.  Wall.  O.  Wagner,  C.  L. 
Wagner,  C.  D.  Ainger. 

The  Bader  Brothers  Co.,  Dayton, 
$50,000.  Abe  Bader,  Henrey  Bader, 
Wm.  Bader,  Jos.  Bader,  Morris  Brusk. 

The  Carl  Snyder  Restaurant  Co., 
Cleveland,  $500.  No  par.  P.  A.  White, 
M.  E.  Reynolds,  M.  M.  Feidner,  H. 
W.  Sisson,  J.  G.  Fogg. 

The  American  Househuold  Special- 
ty Co.,  Cleveland,  $20,000.  A.  Laz- 
arus.  S.  H.  Goodman,  H.  Schrank,  M. 
Goodman,  A.  Lazarus. 

The  Old  Real  Estate  Co.,  Cleveland, 
$10,000.  L.  C.  Wolfe,  M.  D.,  G.  O. 
Farquharson,  M.  M.  Lemmon,  M.  M. 
Ross,  H.  M.  Hubbard. 

The  Chippewa  Iron  Mining  Co.,  Cin- 
cinnati,  $1,500,000.    K.   F.   Williams, 

F.  G.  Fisher,  F.  W.  Famsworth,  A. 
W.  Ballard,  E.  B.  Corcoran. 

The  Tifft-Martin  Co.,  Columbus. 
$50,000.  G.  E.  TifTt,  Jr.,  R.  W.  Mar- 
tin. G.  E.  Ttfft,  Sr.,  Mrs.  Mae  TifTt, 
Edith  Martin. 

The  Fremont  Auto  Service  Co., 
Freont,  $10,000.     J.  L.  Paterson,  M. 

G.  Thraves,  R.  A.  Darr,  C.  H.  Strohl, 
H.  E.  Patterson. 

The  Willys  Light  Home  Supply  Co., 
Tiffin,  $10,000.  J.  L.  Patterson.  H.  H. 
Boyn,  A.  J.  Vickery,  R.  A.  Darr,  H. 
S.  Baumann. 


The  Mutual  Store  Co.,  Murray  City, 
$10,000.  T.  Gears,  R.  D.  Goffey,  F.  E. 
SurgeiL  J.  Carroll,  J.  J.  Frazee. 

The  Potocsky  Iron  &  Metal  Co^  To- 
ledo, $10,000.  C.  Potocsky,  M.  Grose, 
Som  Potocsky,  M.  Shuer.  Harry  G. 
Levy. 

The  Ohio-Kentucky  Oil  &  Gas  Co., 
Cleveland,  $1,000.  S.  L.  Orr.  R.  F. 
Bingham,  C.  W.  Sellers,  C.  Dietrich, 
E.  L.  Andrews. 

The  E.  N.  Whitbeck  Co.,  Cincinnati, 
$10,000.  H.  E.  Beebe,  W.  J.  Fjrucell, 
Vera  P.  Whitbeck,  A.  G.  Gerdeen,  E. 
N.  Whitbeck. 

The  East  Ohio  Hotel  Co.,  Warren. 
$100,000.  D.  Olmstead,  Geo.  L.  Crock- 
er. W.  H.  Byron,  H.  A.  Clark,  M.  I. 
Jewett. 

The  Jones  Meade  Realty  Co.,  Cleve- 
land, $10,000.  J.  W.  King,  M.  Butler, 
W.  D.  Irving,  L.  T.  Pullen,  J.  Jones. 

The  J.  L.  Smith  Co.,  Akron,  $45,- 
000.  No  Par.  J.  L.  Smith,  M.  Mul- 
cahy,  G.  D.  Mitchell,  R.  M.  Smith,  I/. 
D.  Hall. 

The  Easy-On  Cap  Co.,  Cleveland, 
$100,000.  J.  S.  Reid,  L  Erdei.  E.  C. 
Wamelink,  Louis  Strelau,  E.  V.  Can- 
ley. 

The  Gallie  County  Produce  Co.,  Gal- 
lipolis,  $50,000.  H.  E.  Shaver,  H.  M. 
Harding,  J.  E.  Kail,  D.  D.  Roush,  El- 
lis Hamrick. 

The  Sfallwood-Low  Stone  Co^ 
Steubenville,  $50,000.  F.  EL  Low,  W. 
T.  Smallwood,  G.  W.  Tice,  H.  M.  Low, 
M.  G.  Smallwood. 

The  Stark  Coal  Mining  Co..  Massil- 
lon,  $50,000.  Orrin  Ames,  M.  G. 
Knoblock,  H.  M.  Krier,  T.  G.  Snyder, 
C.  W.  Myers. 

TheOhio  Asphalt  Products  Co.,  Co- 
lumbus, $20,000.  C.  O.  Ferguson, 
Elizabeth  Miller,  G.  U.  Cress,  M.  E. 
Sykes,  W.  M.  Whitelaw. 

The  Witte-TegenKamp  Co.,  Dayton, 
$25,000.  L.  H.  Witte,  J.  H.  Tegen- 
kamp,  M.  Bogan,  L.  E.  Swope,  N.  F. 
Nolan. 

The  Fairmont-Cedar  Co.,  Cleveland, 
$500.  No  par.  L.  Nichol,  K.  ToUes, 
C.  F.  Reavis,  Jr.,  W.  Dougherty,  H. 

A.  IklartinfiT 

The  Ohio  Retail  Stores  Co.,  Steuben- 
benville,  $200,000.     M.  B.  Weinstcdn, 

B.  Hughes,  J.  McDowell.  J.  A.  Ochsen- 
dorf,  G.  B.  Grimm. 
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The  Hoboken  Coal  Co.,  Hemlock, 
$10,000.    S.  Goodman,  H.  Goodman,  J. 

F.  Duffy,  E.  Goodman,  M.  Goodman. 

The  Shingwalk  Realty  Co.,  Cincin- 
nati, $5,000.  W.  A.  Bower,  F.  C. 
Specht,  E.  J.  Steelman,  H.  Doerman, 
Henry  Frey. 

The  Lipton  Candy  Co.,  Cleveland, 
$35,000.  L.  Drucker,  H.  L.  Taylor,  C. 
I.  Goldsmith,  H.  S.  Goldsmith,  D.  J. 
Zinner. 

The  Cleveland  Equipment  &  Repair 
Co.,  Cleveland,  $10,000.  C.  A.  Wood, 
H.  S.  Malone,  F.  W.  Gillmore,  L.  H. 
Smith,  H.  0.  Grove. 

The  Hull  Brothers  Co.,  Painsville, 
$50,000.  L.  E.  Hull.  A.  L.  Hull,  S.  A. 
Hull,  D.  M.  Hull,  H.  W.  IngersoU. 

The  Federal  Finance  Co.,  Cincin- 
nati, $250,000.  W.  E.  Seal,  Clarence 
A.  Dor^r,  Herman  Lowenstein,  Chas. 
H.  Hoffmesiter,  Chas.  B.  Erhart. 

The  Cuyahoga  Club  Co.,  Akron,  $5,- 
000.  H.  A.  Heskett,  V.  L.  Smithers, 
E.  A.  Looney,  Wm.  R.  Dodd,  F.  M. 
Kenny. 

The  Apple  Electrical  Manufactur- 
ing Co.,  Dayton,  $500.     No  par.     V. 

G.  Applet  H.  F.  Apple,  R.  G.  Cbrwin, 
Clarence  Keifer,  P.  H.  Worman. 

The  J.  R.  Nichols  Co.,  Cleveland, 
$30,000.  J.  R.  fJichols,  N.  Gurdin,  J. 
E.  Scher,  V.  Filiatrault,  R.  D.  Worden. 

The  Akron  Supply  Co.,  Akron,  $500. 
No  par.  F.  E.  Morris,  G.  T.  Hickman, 
C.  W.  Bowling,  F.  G.  Kautz,  L.  G. 
Hochberg. 

The  Kurtz  Market  Co.,  Toledo,  $25,- 
000.  E.  W.  Lattin,  M.  Pownall,  E.  C. 
Foehlich,  G.  Ohlinger,  L.  Van  Luven. 

The  Eldridge  Chemical  Co.,  Canton, 
$100,000.  W.  Herbruck,  F.  B.  Mel- 
chior,  H.  B.  Webber,  D.  Hall,  II. 
Nelius. 

The  Central  Towboat  Co.,  Cleveland, 
$500.  No  par.  A.  V.  Cannon,  J.  P. 
Taggart.  H.  0.  Mierke,  H.  M.  Dwyer, 
L.  A.  O'Neil. 

The  Herbedt  Black  Co.,  Cincinnati, 
$50,000.  Herbert  Black,  S.  A.  Head- 
ley,  H.  N.  Smith,  G.  McManaman, 
Alice  Meyer. 

The  Lincoln  Savings  &  Loan  Co., 
Cleveland,  $1,000,000.  J.  Ferencz, 
Wm.  Rusynyk,  P.  Kormos,  S.  Mykita, 
J.  Benjamin,  M.  T.  Mayhrich,  John 
Ripich. 

The  Farers  State  Bank,  Miami, 
Whitewater  Twp.,  $25,000.  R.  E.  Sim- 
monds,  J.  M.  Gieringer,  T.  L.  Pot- 
tenger,  James  J.  Wilson,  Michael 
Weisbrodt. 


The  Lloyd  Oil  &  Grease  Co.,  Can- 
ton, $100,000.  G.  W.  Lloyd,  A.  L. 
Lloyd,  J.  H.  Jones,  W.  S.  Ruff,  M.  J. 
Myers. 

The  Curtiss-Ambler  Co.,  Cleveland, 
$100,000.  H.  Bingham,  H.  M.  Ter- 
rell, F.  D.  AUyn,  M.  L.  Billiard,  C. 
M.  Lemmon. 

The  Opal  Sales  &  Manufacturing 
Co.,  Cleveland,  $10,000.  E.  Beznoska, 
L  M.  Brznoska,  O.  J.  Zinner,  A.  W. 
Haiman,  D.  J.  Zinner. 

The  Miami  Lake  Front  Co.,  Ashta- 
bula, $12,000.  Geo.  A.  Sidley,  R.  V. 
Howard,  T.  J.  Ryan,  Arthur  Rinto, 
Jos.  R.  Toth. 

The  Haylor  Office  Supply  Co.,  Can- 
ton, $35,000.  W.  Berbruck,  F.  B.  Mel- 
chior,  H.  B.  Webber,  D.  Hall,  H.  Nel- 
ius. 

The  Industrial  Guard  &  Equipment 
Co.,  Cleveland,  $10,000.  W.  H.  Sand- 
er-, Wm.  Brumley,  J.  J.  Gabel,  W.  J. 
Wilson,  R.  M.  Zimmerman. 

The  Shriver  Oil  &  Gas  Co.,  Bridg- 
port,  $50,000.  Edward  Johnson,  Anna 
Shane,  D.  Shriver,  John  F.  Shriver, 
Stella  Tappan. 

The  Winchell  Oil  Co.,  Rising  Sun. 
$20,000.  Rose  B.  Wagner,  W.  H.  Wag- 
ner, Mrs.  Belle  Heacox,  Nina  Hinter- 
schied,  Marie  Baker,  Reed  W.  Baker. 

The  Bullock  Laboratories  Co.,  Lake- 
wood,  $50,000.  R.  Sanhom,  C.  T. 
Rich,  Clark  T.  McConnell,  H.  F.  Pat- 
tie,  W.  H.  Longstreth. 

The  Commeicial  Art  Studio  Co., 
Cleveland,  $40,000.  E.  B.  Underbill, 
T.  G.  Behringer,  C.  .G.  Rowland,  C. 
H.  Myers,  J.  L.  Vaughan.  ^ 

The  Grape  Dealers  Co.,  Steuben- 
ville.  $10,000. '  V.  L.  Monti,  S.  Gorio, 
L.  DiGesualdo,  Peter  Monti,  Lee  Van 
Tilburg. 

The  Gross  Coal  Co.,  Nelsonville, 
$25,000.  W.  T.  Gross,  Geo.  M.  Mer- 
ritt,  J.  Dewhorst,  E.  J.  Kessinger, 
Geo.  W.  Merritt. 

The  Ohio  Pop  Com  Co.,  Beach  City, 
$100,000.  H.  B.  Ward,  George  Boyer, 
Myra  Boyer,  Emma  M.  Ward,  C.  A. 
Ward. 

The  Erdbrink  &  Schappert  Co., 
Manchester,  $30,000.  E.  E.  W.  Erd- 
brink, F.  J.  Kaltenmark,  C.  W.  Erd- 
brink, M.  J.  Kaltenmark,  L.  M.  Erd- 
brink. 

The  Wellsville  Co-operative  Store 
Co.,  Wellsville,  $15,000.  J.  W.  Yopug, 
E.  M.  Kennedy,  William  F.  Tompkins, 
James  Utt,  O.  S.  Dick. 
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The  Ledyard  Realty  Co.,  Cleveland, 
$5,000.  J.  M.  Berne,  A.  J.  Schanfar- 
ber,  J.  M.  Ulmer,  E.  L.  Mueller,  A.  M. 
Marks. 

The  Sand,  Gravel  &  Supplv  Co., 
Mlicedonia,  $15,000.  R.  J.  Anderson, 
W.  E.  Gregory,  H.  A.  Kangessorfi  H. 
Sharpe,  E.  C.  Sharflf. 

The  Zo-No  Co.,  Cleveland,  (25,000. 

A.  N.  Dietz,  G.  E,  Turner,  J.  N. 
Washington,  F.  G.  Behringer,  E.  B. 
Underhill. 

The  Sellers  Electric  Co.,  Akron,  $10,- 
O.  E.  Sellers,  W.  C.  Wilhelm,  H.  G. 
Gamble,  Frank  Sirilo,  Thomas  X.  Dil- 
lon. 

The  O'Connor  &  Goldberg  Co.,  To- 
ledo, $25,000.  H.  M.  O'Connor,  M.  C. 
Handy,  L.  B.  O'Connor,  J.  D.  Brosnam, 
Blanche  Goldberg. 

The  Penn  Ohio  Coal  Co.,  E.  Liver- 
pool, $100,000.  E.  E.  Walker,  E.  J. 
Piero,  F.  Ballantine,  G.  B.  Williams, 

B.  W.  Johnson. 

The  Midland  Bank,  Cleveland,  $5,- 
000,000.  Thomas  L.  Sidlo,  W.  H.  Cow- 
dery,  G.  D.  Adams,  S.  Runner,  C.  Zim- 
merman, T.  H.  Towell. 

The  W.  G.  Gregory  Co.,  Cleveland, 
$10,000.  W.  G.  Gregory,  M.  A.  Greg- 
ory, M.  C.  Hardy,  L.  M.  Hoag,  C.  C. 
DeCrane. 

The  Gclble  and  Frame  Coal  Co., 
Cambridge,  $20,000.  J.  O.  Paisley,  J. 
T.  Knox,  G.  Bishard,  A.  Davis,'!.  A. 
Gable. 

The  Guardian  Mortga^re  &  Invest- 
ment Co.,  Sandusky,  $500.     No  par. 

A.  M.  Wagner,  C.  C.  Wagner,  E.  J. 
Leser,  W.  L.  Dempsey,  H.  C.  Denser. 

The  Free  Oil  Co.,  Medina,  $40.- 
000.  W.  E.  Griesinger,  G.  S.  Mel- 
lert,  A.  E.  Young,  P.  C.  Bigelow,  H. 
Edwards. 

The  Priority  Mortgage  &  Invest- 
ment Co.,  Akron,  $1,000.  W.  E. 
Young,  M.  M.  Rigle,  R.  Guintherm, 
W.  E.  Slaubaugh,  R.  L.  Brannon. 

The  Truith  Oil  Co.,  Marietta,  $12,- 
000.  F.  R.  Smith,  D.  M.  True,  M.  T. 
Smith,  J.  A.  Smith,  A.  A.  Schramm. 

The  Maebell  Coal  Co.,*  Zanesville, 
$50,000.     G.    S.   Greene,    C.    Dawson, 

C.  T.  Marshall,  C.  H.  Denney,  C.  Mar- 
shall. 

The  Buckhannon  Valley  Coal  Co., 
Cleveland,    $100,000.     J.    H.    Cox,    R. 

B.  Bumside,  R.  S.  Rogers,  G.  R. 
Johnsen.   C.  W.   Sutton. 

The  Buckeye  Serum  Co.,  Fostoria, 
$500.  H.  D.  Sheerin,  A.  Emerine  Jr., 
Charles  Ash,  Wm.  Kurfess. 


The  Shreve  Cartage  Co^'  Cleveland, 
$10,000.  A.  J.  Decker,  D.  B.  Igon, 
Anna  Decker,  Mattie,  L  Igon,  A.  C. 
MacKenzie. 

The  Gilschrist  Club  Co.,  Cleveland, 
$5,000.  M.  C.  Krogh,  H.  EL  Becker, 
R.  G.  Youngmeyer,  O.  F.  Spencer,  H. 
E.  Barr. 

The  Bronco  Manufacturing  Co^ 
Cleveland,  $30,000.  S.  B.  Fitzsim- 
mons,  Alfred  Roberts,  C.  W.  Porter, 
C.  H.  Jaeger,  M.  Green. 

The  Portage  Securities  Co.,  Kent, 
$25,000.  N.  E.  Jacob,  E.  J.  Kline,  W. 
J.  Kenneley,  C.  F.  Green,  J.  Q.  Houae. 

Increases 

The  Purity  Ice  Cream  Co.,  Spring- 
field, $40,000  to  $75,000. 

The  Main  Auto  Supply  Co.,  Cincin- 
nati, $25,000  to  $50,000. 

The  Reynolds  &  Reynolds  Co.,  Day- 
ton, $125,000  to  $750,000. 

The  Cleveland-Akron  Buss  Line 
Co.,  Cleveland,  $25,000  to  $35,000. 

The  Centennial  Valley  Oil  Co., 
Findlay,  $150,000  to  $250,000. 

The  Rosemont  Building  &  Loan  Co., 
Cincinnati,   $2,000,000   to   $3,000,000. 

'The  Kinney  Steamship  Co.,  Cleve- 
land, $900,000  to  $1300,000. 

The  Peoples  Savings  &  Loan  Co., 
Flushing,  $400,000  to  *$1,000,000. 

The  Mt.  Washington  Loan  Bldg.  & 
Deposit  Co.,  Mt.  Washington,  $250, 
000  to  $500,000. 

The  Buckley  Cigar  Box  Co.,  Desh- 
ler,  $40,000  to  $50,000. 

The  McBee  Binder  Co.,  Athens, 
$75,000  to  $300,000. 

The  Buckeye  Oil  &  Gas  Co.,  E. 
liverpool,  $50,000  to  $500,000. 

•The  Cross  Candy  Co.,  Cleveland, 
$100,000  to  $200,000. 

The  Peoples  Banking  Co.,  Coshoc- 
ton, $75,000  to  $100,000. 

The  Cambridge  Glass  Co.,  Cam- 
bridge, $150,000  to  $750,000. 

The  Marvel  Tractor  Co.,  Columbis, 
$35,000  to  $500,000. 
The  Consolidated  Fruit  Auction  Co., 
Cleveland,  $50,000  to  $100,000. 

The  Lima  Brick  Co.,  Lima,  $24,- 
000  to  $50,000. 

The  Uhl-Jaster  Co.,  Cleveland, 
$10,000  to  $50,000. 

The  F.  B.  Steams  Co.,  Cleveland 
from  150,000  shares  no  par  to  190,- 
000  shares  no  par  all  common  stock. 

Decrease 

The    Yahrling-Rayner    Piano 
Youngstown  to   175,000. 


Co., 


PUBLIC  UTILITIES  COMMISSION 


No.  1901 — In  the  Matter  of  the  Application  of  The  Medina  Gas  and 
Fuel  Company,  for  Leave  to  Withdraw  Natural  Gas  Service  From 
the  Village  of  Mt.  Victory,  Ohio,  and  Rural  Territory  Adjacent 
Thereto  in  Hardin  County,  (Niio. 


(Dated  September  10,  1920.) 

Finding  and  Order. 

By  the  Commission: 

The  applicant  company  is  a  public  utility  engaged  in  drilling 
and  operating  for  gas  in  Holmes,  Medina  and  other  counties  in  Ohio, 
and  is  now  and  has  been  since  1912,  supplying  natural  gas  to  the 
cities  of  Mansfield,  Lima,  Kenton,  St.  Marys,  Wapakoneta  and  other 
towns  and  villages,  one  of  said  villages  being  Mt.  Victory,  Hardin 
county,  Ohio. 

The  said  company's  main  pipe  line  runs  westerly  from  the  city 
of  Mansfield,  and  passes  into  or  close  by  the  city  of  Kenton,  Hardin 
county,  Ohio,  and  from  a  point  at  or  near  Kenton  a  certain  branch 
line  is  connected  with  the  main  pipe  line,  which  branch  line  runs 
from  said  point  of  connection  to  the  village  of  Mt.  Victory,  a  dis- 
tance of  approximately  ten  (10)  miles,  and  consists  of  seven  miles 
of  two-inch,  and  three  miles  of  ten-inch  pipe,  through  which  about 
150  consumers  in  Mt.  Victory  and  about  70  consumers  along  said 
branch  line  are  served  with  natural  gas. 

Applicant  company  seeks  the  authority  of  this  commission  to 
abandon  said  service^ of  natural  gas  to  consumers  in  Mt.  Victory, 
and  along  said  branch  line  and  the  abandonment  of  said  pipe  line, 
alleging  as  its  grounds  for  said  permission  as  follows : 

(a)  That  said  seven  miles  of  two-inch  line  and  three 
miles  of  ten-inch  line  that  supplies  consumers  in  Mt.  Victory 
and  along  same,  are  in  a  bad  and  leaky  condition  and  that 
large  sums  of  money  have  been  spent  in  repairing  said  branch 
line  and  fixing  leaks ;  that  nothing  more  can  be  done  to  repair 
said  line ;  that  more  gas  is  leaking  from  said  line  than  is  con- 
sumed by  consumers  supplied  by  it,  and  that  the  cost  of  taking 
up  the  said  line  and  laying  a  new  one  would  make  the  supply- 
ing of  gas  to  said  consumers  unprofitable  and  company  would 
be  supplying  said  consumers  gas  at  a  loss. 

(b)  That  the  said  Medina  Gas  and  Fuel  Company's  fields 
have  been  rapidly  depleting  and  that  its  supply  of  gas  is  insuf- 
ficient to  supply  all  its  domestic  consumers,  and  that  they  are 
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attempting  in  every  way  to  conserve  its  gas  supply  by  cutting 
off  long  distributing  lines  to  isolated  communities  that  are  un- 
profitable, as  well  as  from  excessive  leakage  per  capita  of  con- 
sumers on  such  lines. 

The  village  of  Mt.  Victory  filed  its  answer  in  said  cause,  admit- 
ting certain  facts  and  denying  the  leakage  in  said  lines,  and  alleging 
the  passing  of  an  ordinance  by  council  of  said  village,  the  accept- 
ance thereof  by  the  applicant,  and  attacking  the  constitutionality 
of  Sections  504-2  and  504-3  of  the  General  Code  of  Ohio,  being  the 
sections  under  which  the  applicant  seeks  authority  to  abandon  and 
withdraw  said  gas  service. 

Hearing  was  duly  had  and  the  case  was  fully  submitted  to  com- 
mission. 

After  the  hearing  of  this  cause,  the  commission,  through  its 
engineering  department,  made  a  thorough  investigation  in  the  field, 
and  of  the  records  of  the  applicant,  for  the  purpose  of  being  fully 
advised  in  the  premises  and  the  commission  is  of  the  opinion  that 
the  following  facts  are  conclusively  established,  viz.: 

1.  That  between  September,  1919,  and  January,  1920,  a 
total  of  five  months,  the  loss  of  gas  between  the  measuring 
station  at  Kenton  and  the  consumers'  meters  in  Mt.  Victory, 
amounted  to  5,741,000  cubic  feet. 

2.  That  upon  test  made  by  the  commission's  engineers  of 
the  two  lines  constituting  the  branch  line  in  question  for  a 
period  of  two  weeks — June  8, 1920,  to  June  22, 1920,  there  was 
a  leakage  in  said  transportation  line  of  731,539  cubic  feet. 

3.  That  upon  test  made  by  the  commission's  engineers  of 
the  distribution  lines  in  Mt.  Victory  during  the  same  period 
covering  the  tests  of  transportation  lines,  there  was  no  i)er- 
ceptible  loss  between  the  transportation  lines  and  customers' 
meters. 

4.  That  the  applicant  company's  gas  fields  are  failing  with 
much  rapidity. 

5.  That  it  will  require  a  replacing  of  the  transportation 
lines  from  Kenton  to  Mt.  Victory,  a  distance  of  ten  miles,  with 
a  three-inch  line,  at  a  cost  of  $25,000  or  more,  in  order  to  serve 
the  present  consumers,  without  an  almost  criminal  waste  of  a 
much-needed  necessity. 

6.  That  the  applicant's  company  is  operating  or  furnish- 
ing gas  to  Mt.  Victory  consumers,  and  those  on  the  line  from 
Kenton  to  Mt.  Victory,  at  a  loss. 

The  natural  gas  supply  is  being  depleted  with  such  rapidity  on 
account  of  fields  becoming  less  productive,  that  the  public  authori- 
ties, both  federal  and  state,  are  putting  forth  their  best  efforts  to 
conserve  the  supply  of  natural  gas  for  domestic  consumption  and 
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eventually  certain  communities  must  be  cut  off  in  order  to  give  effi- 
cient service  to  those  best  prepared  to  economically  receive  the  re- 
maining supply. 

It  appears  from  a  careful  analysis  of  the  testimony  offered  in 
this  case  and  the  report  of  the  engineer  of  this  commission  of  his 
investigations,  that  the  entire  transportation  line  from  Kenton  to 
Mt.  Victory  is  in  such  a  deplorable  condition  that  it  cannot  be  re- 
paired, but  must  be  replaced  by  a  new  line,  at  an  enormous  cost, 
viz.:  $25,000,  in  order  to  continue  supplying  said  consumers  with 
gas  without  a  most  shameful  and  useless  waste  of  more  gas  from 
leakage  than  is  consumed  by  said  consumers. 

In  looking  to  the  reasonableness  of  the  proposed  abandonment 
of  the  gas  service  applied  for  in  this  case,  the  commission  must  take 
into  consideration  the  welfare  of  the  public  and  the  cost  of  operat- 
ing the  service.  And  the  expenditure  of  the  amount  or  cost  of  a 
new  line  necessary  to  enable  the  applicant  company  to  properly 
transport  gas  to  said  consumers  without  an  unwarranted  leakage 
and  shameful  waste,  would  not,  in  the  opinion  of  the  commission, 
be  justified  in  view  of  the  fact  that  the  revenues  derived  from  the 
sale  of  gas  to  so  few  consumers,  will  not  meet  the  operating  ex- 
penses and  produce  a  fair  rate  of  return  upon  the  value  of  the  prop- 
erty used  and  useful  in  serving  said  community,  and  the  further 
fact  that  the  depletion  of  the  company's  field  will  necessitate  the 
discontinuance  of  service  to  many  communities  sooner  or  later, 
where  the  conditions  are  more  favorable  than  this. 

The  commission  believes  that  under  all  the  circumstances  above 
set  forth,  it  is  more  equitable  to  the  general  public  to  grant  permis- 
sion to  applicant  company  to  abandon  said  service,  and  thereby  con- 
serve the  gas  for  a  greater  number  of  consumers  so  situated  as  to 
more  economically  use  the  same,  than  compel  the  few  to  be  served 
at  a  financial  loss  and  shameful  waste  of  gas  through  leakage  that 
exists  from  the  condition  of  the  transportation  Kne  now  used  in 
►supplying  them. 

Sufficient  time  should  be  given  the  consumers  to  make  arrange- 
ments for  other  fuel,  and  notice  served  upon  each  consumer  of  the 
company  of  the  discontinuance  of  the  service  on  and  after  Decem- 
ber 1,  1920. 

An  order  will  enter  accordingly. 
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No.  2059—111  the  Matter  of  the  Api^cation  of  The  Wooster  Electric 
Company  for  Authority  to  Issue  Common  Stock  in  the  Amount 
of  $5,000  and  Six  Per  Cent  Cumulative  Preferred  Stock  in  the 
Amount  of  $75,000.    Prayer  Granted. 


(Dated  September  11,  1920.) 

This  day,  it  appearing  to  the  commission  from  the  verified  alle- 
gations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary,  this 
matter  came  on  for  consideration  upon  the  application  of  The  Woos- 
ter  Electric  Company,  (a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  Ohio),  asking  the  consent  and 
authority  of  the  commission  to  issue  common  capital  stock  of  the 
par  value  of  $5,000  and  six  per  cent  cumulative  preferred  capital 
stock  of  the  par  value  of  $75,000,  the  proceeds  arising  from  the  sale 
thereof  to  be  used  to  discharge  short-term  promissory  notes  of  the 
principal  sum  of  $20,000,  the  loans  procured  by  which  (or  which 
have  been  refunded  by  the  making  thereof) ,  have  been  invested  in 
net  additions  to  applicant's  facilities,  and  to  reimburse  the  appli- 
cant's treasury  for  moneys,  not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  expended  there- 
from, within  the  five  years  next  preceding  the  date  of  the  filing  of 
the  application  herein,  for  the  construction,  completion,  extension 
and  improvement  of  applicant's  facilities : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon, 

(1)  That,  between  the  dates  September  first,  1915,  and 
December  thirty-first,  1919,  (both  inclusive),  the  applicant 
actually  expended  from  its  treasury  for  the  construction,  com- 
pletion, extension  and  improvement  of  its  facilities,  the  sum 
of  $65,476.92,  none  of  which  was  obtained  from  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness  as  de- 
fined by  Section  614-53,  Gleneral  Code  of  Ohio,  but  $20,000  of 
which  was  borrowed  upon  short  term  pnomissory  notes  which, 
from  time  to  time  and  as  they  matured,  have  been  refunded 
by  similar  notes,  and  is  now  represented  by  outstanding  notes 
of  such  principal  amount,  and 

(2)  That  the  issue  of  applicant's  said  common  and  pre- 
ferred capital  stock  of  the  par  value  of  $5,000  and  $75,000  re- 
spectively, is  reasonably  required  and  the  money  to  be  pro- 
cured thereby  necessary  for  the  payment  and  discharge  of  the 
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aforesaid  indebtedness  and  the  reimbursement  of  applicant's 
treasury  for  the  aforesaid  uncapitalized,  capital  expenditures 
therefrom, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stocks  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Wooster  Electric  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the  par 
value  of  five  thousand  ($5,000)  dollars,  and  its  six  per  cent  cumu- 
lative preferred  capital  stock  of  the  par  value  of  seventy-five  thou- 
sand ($75,000)  dollars,  and  that  said  capital  stocks  be  sold  for  the 
highest  price  obtainable  but  not  less  than  eighty  (80)  percentum  of 
the  par  value  thereof.    It  is  further. 

Ordered,  That  any  discount  arising  from  a  sale  of  said  capital 
stocks  for  less  than  the  par  value  thereof  be  extinguished  pursuant 
to  the  rules  and  regulations  heretofore  prescribed  by  this  commis- 
sion.   It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capital 
stocks  be  expended  for  the  following  purposes,  and  no  others,  to- 
wit: 

(a)  The  payment  and  discharge  of  said  short-term  prom- 
issory notes  of  the  principal  sum  of  $20,000,  representing 
loans,  or  a  refunding  of  loans,  which  were  invested  in  addi- 
tions, extensions  and  improvements  to  applicant's  facilities. 

(b)  The  reimbursement  of  applicant's  treasury,  to /the 
extent  of  the  remainder  of  said  proceeds,  for  and  on  account 
of  $45,476.92,  not  procured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness,  ($20,000  of  the  aforesaid 
$65,476.92  being  specifically  capitalized  under  the  immediately 
preceding  section  of  this  order),  actually  expended  therefrom 
for  the  construction  of  additions,  extensions  and  improve- 
ments to  applicant's  facilities  within  the  period,  September 
first,  1915,  and  December  thirty-first,  1919,  inclusive. 

It  is  further 

Ordered,  That,  forthwith  upon  the  payment  and  discharge  of 
the  aforesaid  promissory  notes,  the  same  be  cancelled  and  de- 
stroyed.   It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  capital  stocks,  the  ex- 
penditure of  the  proceeds  thereof,  and  the  cancellation  and  destruc- 
tion of  said  outstanding  promissory  notes  pursuant  to  the  terms 
and  conditions  of  this  order. 
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No.  2058^-In  the  Matter  of  the  Application  of  The  Columbus^  Dela- 
ware and  Marion  Electric  Company  for  Authority  to  Issue  $200,« 
000  Common  Capital  Stock.    Prayer  Granted. 


(Dated  September  8,  1920.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard,  and  was  heard  upon  the  application  of  The 
Columbus,  Delaware  and  Marion  Electric  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio) ,  asking  the  consent  and  authority  of  this  commission 
to  issue  common  capital  stock  of  the  par  value  of  $200,000,  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  applied  toward  the  pay- 
ment of  the  cost  of  certain  additions,  extensions  and  improvements 
to  applicant's  facilities: 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  the  applicant  has  now  in  course 
of  provision  certain  additions,  extensions  and  improvements  to  its 
facilities,  including  a  new  generating  station,  the  cost  of  which  has 
been  conservatively  estimated  at  the  sum  of  $1,000,000,  and  the 
payment  for  which  has  been  only  partially  provided  for  by  the  au- 
thorization by  this  commission  of  the  issue  of  capital  securities, 
and  that  the  issue  of  applicant's  said  common  capital  stock  of  the 
par  value  of  $200,000  is  reasonably  required  and  the  money  to  be 
procured  thereby  necessary  for  the  prosecution  of  said  additions, 
extensions  and  improvements  to  applicant's  facilities,  and  is  satis- 
fied that  consent  and  authority  for  the  issue  and  disposition  of  said 
common  capital  stock  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Columbus,  Delaware  and  Marion  Elec- 
tric Company  be,  and  hereby  it  is  authorized  to  issue  its  common 
capital  stock  of  the  par  value  of  two  hundred  thousand  ($200,000) 
dollars,  and  that  said  capital  stock  be  sold  for  the  highest  prices 
obtainable,  but  not  less  than  seventy  (70)  percentum  of  the  par 
value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  capital 
stock  for  less  than  the  par  value  thereof  be  extinguished  pursuant 
to  the  rules  and  regulations  heretofore  prescribed  by  this  commis- 
sion.   It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capital 
stock  be  applied  toward  the  payment  of  the  cost  of  providing  addi- 
tions, extensions  and  improvements  to  applicant's  facilities,  in  chief, 
the  construction  of  its  new  generating  station,  and  used  for  no 
other  purpose  whatsoever.    It  is  further 
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Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
semi-annual,  calendar  period,  of  the  issue  and  disposition  of  said 
capital  stock,  and  the  expenditure  of  the  proceeds  thereof  pursuant 
to  the  terms  and  conditions  of  this  order. 


Advanced  Utility  Rates  Proceeding  No.  26— In  the  Matter  of  the 
Application  of  The  Cleveland,  Southwestern  and  Columbus  Rail- 
way Company  for  Waiver  of  Three  Publications  of  Notice  of  Ad- 
vanced Rate  or  Charge. 


(Dated  September  3,  1920.) 

This  day  this  matter  came  on  for  consideration  upon  the  peti- 
tion of  The  Cleveland,  Southwestern  and  Columbus  Railway  Com- 
pany for  an  order  of  this  commission  granting  special  permission 
to  establish,  upon  one  week's  notice,  certain  increased  rates  as  pub- 
lished in  Third  Revised  Sheet  No.  14  to  Schedule  P.  U.  C.  0.  No.  1, 
applying  to  power  service  furnished  for  electric  railway  operation, 
and  authorizing  the  publication  of  such  increased  rates  for  one 
week,  instead  of  three  consecutive  weeks,  as  in  Section  614-20, 
(General  Code  of  Ohio),  provided: 

And,  it  appearing  that  the  electric  power  rates  of  said  com- 
pany are  based  upon  the  price  of  coal  used ;  that  increases  necessi- 
tated by  reason  of  increases  in  the  price  of  coal  so  used  are  well  un- 
derstood by  the  consumers  using  such  service;  that  only  one  cus- 
tomer. The  Sandusky,  Norwalk  and  Mansfield  Electric  Railway 
Company,  now  being  operated  by  C.  G.  Taylor,  as  receiver,  will  be 
affected  by  said  increased  rates ;  and,  that  the  said  C.  G.  Taylor,  as 
receiver,  has  given  his  consent  to  the  establishing  of  the  proposed 
increased  rates  upon  one  week's  notice ;  the  commission  is  satisfied 
that  the  publication  of  notice  of  such  increased  rates  for  one  week 
will  give  sufficient  notice  thereof  to  the  applicant's  patrons.  It  is, 
therefore. 

Ordered,  That  The  Cleveland,  Southwestern  and  Columbus 
Railway  Company,  be,  and  hereby  it  is  authorized  to  establish,  ef- 
fective as  of  September  11,  1920,  the  proposed  increased  rates  for 
electric  railway  operation  as  published  in  Third  Revised  Sheet  No. 
14  to  schedule  P.  U.  C.  0.  No.  1,  and  to  confine  its  newspaper  publi- 
cation of  the  notice  of  such  increased  rates  to  a  period  of  one  week 
prior  to  the  effective  date  carried  in  said  Third  Revised  Sheet 
No.  14. 
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Under  Sections  Zd??,  (general  Code,  et  seq.,  as  Amended  108  O.  L. 
(Pt.  2) 9  1203,  1216,  the  Compensation  of  Assistants  and  Depu- 
ties of  the  County  Surveyor  for  Services  in  Preparing  Prelimi- 
nary Plans  and  Surveys  for  a  Proposed  State  Highway  Improve- 
ment (Section  1219,  G.  C.)^  is  to  Be  Paid  From  the  County  Sur- 
veyor's Salary  Fund.    To  the  Extent  that  the  County  May  Be 
Entitled  to  Reimbursemoit,  Moneys  Collected  in  Reimbursement 
Are  to  Be  Credited  to  the  General  County  Fund.    In  the  Matter 
of  Compensation  of  Said  Assistants  and  Deputies  for  Services  in 
Superintendence  and  Inspection  During  Progress  of  Work,  Ref- 
erence is  Made  to  Opinion  Dated  April  20,  1918,  Opinions  of  At- 
torney General,  1918,  Vol.  L,  p.  584.— Under  Said  Section  2977, 
General  Code,  et  seq.,  the  Compensation  of  the  County  Survey- 
or's Assistants  and  Deputies  for  Services  in  Ditch  Improvement, 
is  Also  to  Be  Paid  Out  of  the  Surveyor's  Salary  Fund;  Reim- 
bursement of  the  County  to  Be  Made  Through  Return  to  the  Gen- 
eral County  Fund  From  the  G^ieral  Ditch  Improvement  Fund, 
as  Noted  in  Opinicm  No.  957  of  Date  of  January  23,  1920. 


No.  1545— (Opinion  Dated  September  1,  1920.) 

Hon.  J.  H.  Fultz,  Prosecuting  Attorney,  Lancaster,  Ohio : 

Dear  Sir — ^You  have  submitted  to  this  department  a  request 
for  an  opinion  in  connection  with  two  questions  submitted  by  your 
county  surveyor,  as  follows: 

(1)  Does  the  money  paid  to  the  deputies,  assistants, 
chairmen,  clerks,  etc.,  in  the  county  surveyor's  office  on  state 
road  work  when  surveyor  is  resident  engineer  come  out  of  ap- 
propriation allowed  to  surveyor's  office  by  the  county  commis- 
sioners ? 

(2)  Same  question  on  ditch  work. 

The  surveyor's  inquiries  are  to  be  answered  by  reference 
chiefly  to  Sections  2977,  et  seq.,  as  amended  by  Act  108  O.  L.  (Pt. 
II),  pp.  1203;  1216.  Said  act  became  effective  May  20,  1920.  It 
repeals  Sections  2787  and  2788,  which  had  theretofore  governed  in 
the  matter  of  annual  allowance  for  assistants,  deputies,  etc.,  in  the 
office  of  county  surveyor ;  and  in  lieu  of  the  provisions  of  said  sec- 
tions makes  applicable  to  the  county  surveyor,  through  the  medium 
of  amendment  of  sections  2977,  et  seq.,  the  same  procedure  in  the 
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matter  of  annual  allowance  as  is  to  be  followed  in  the  case  of  other 

coutty  officers. 

Section  2977  reads: 

''All  the  fees,  costs,  percentages,  penalties,  allowances  and 
other  perquisites  collected  or  received  by  law  as  compensation 
for  services  by  a  county  auditor,  county  treasurer,  probate 
judge,  sheriff,  clerk  of  courts,  surveyor  or  recorder,  shall  be  so 
received  and  collected  for  the  sole  use  of  the  treasury  of  the 
county  in  which  they  are  elected  and  shall  be  held  as  public 
moneys  belonging  to  such  county  and  accounted  for  and  paid 
over  as  such  as  hereinafter  provided." 
^  / 

Section  2980  provides  in  substance  that  the  officers  named  in 

Section  2977  are  to  file  with  the  county  commissioners  on  the  first 

Monday  of  November  a  detailed  statement 

"of  the  probable  amount  necessary  to  be  expended  for  depu- 
ties, assistants,  bookkeepers,  clerks  and  other  employes,  ex- 
cept court  constables,  of  their  respective  offices," 

during  the  ensuing  calendar  year.    The  commissioners  are  then 

to  fix  an  aggregate  sum  which  is  to  be  available  for  expenditure  for 

the  purpose  and  during  the  period  indicated.    The  sum  fixed  is  to 

be  reasonable  and  is  to  have  reference  to  the  amount  turned  over 

to  the  county  by  the  respective  offices  through  earnings  during  the 

next  previous  year  ending  September  30th. 

"In  case  of  emergencies  arising,  the  county  conunissioners 
shall  make  additional  allowances  upon  application  by  the 
proper  officer,  stating  all  the  facts  in  connection  therewith. 
*  *  *  Tlie  allowances  and  any  additional  allowances  so  made 
shall  be  certified  to  by  the  county  commissioners  and  filed  with 
the  county  auditor,  who  shall  transfer  said  amounts  thus  fixed 
from  the  genersd  county  fund  to  a  separate  salary  fund  for 
each  of  said  offices.  Any  officer  or  taxpayer  who  is  not  satis- 
fied with  the  allowances  thus  made  shall  be  entitled  to  the 
right  of  appeal  to  the  court  of  common  pleas." 

Section  2981  provides,  among  other  things,  that  the  several 
county  officers  in  question  may  employ  necessary  assistants,  depu- 
ties, etc. ;  fix  their  compensation  within  the  aggregate  salary  allow- 
ance; and  discharge  them. 

Section  2983  provides : 

"On  the  first  business  day  of  each  month,  and  at  the  end 
of  his  term  of  office,  each  of  such  officers  shall  pay  into  the 
county  treasury,  to  the  credit  of  the  general  county  fund,  all 
fees,  costs,  penalties,  percentages,  allowances  and  perquisites 
of  whatever  kind  collected  by  his  office  during  the  preceding 
month  or  part  thereof  for  official  services,  provided  that  none 
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of  such  officers  shall  coUect  any  fees  from  the  county ;  and  he 
shall  also  at  the  end  of  each  calendar  year,  make  and  file  a 
sworn  statement  with  the  county  commissioners  of  all  fees, 
costs,  penalties,  percentages,  allowances  and  perquisites  of 
whatever  kind  which  have  been  due  in  his  office,  and  unpaid 
for  more  than  one  year  prior  to  the  date  such  statement  is 
required  to  be  made." 

These  broad  provisions  and  the  legislative  policy  embodied  in 
them  are  clearly  to  the  point  that  all  revenue  accruing  from  the  offi- 
cial activities  of  the  several  county  officers  in  question  are  to  go  into 
the  general  county  fund.  Hence,  the  occasion  or  source  of  the  reve- 
nue is  immaterial, — if  it  has  accrued,  or  is  to  accrue,  from  official 
services  rendered  by  the  officers  or  those  under  them,  it  is  to  be 
paid  into  the  county  treasury  to  the  credit  of  the  general  county 
fund.  That  fund,  in  turn,  is  the  basic  one  out  of  which  the  salary 
fund  is  transferred.  Plainly,  then,  the  surveyor  is  to  take  into  ac- 
count in  making  up  his  statement  ''of  the  probable  amount  neces- 
sary to  be  expended"  for  assistance,  the  entire  range  of  his  official 
duties,  whether  highway  improvement  or  maintenance,  ditch  work, 
land  surveying  or  other  activity.  If,  ultimately,  through  the  me- 
dium of  assessments  against  affected  lands,  revenue  arises  from 
landowners  through  their  being  liable  for  payment  for  services 
rendered  by  the  surveyor  or  his  employes  as  to  a  given  improve- 
ment, that  revenue  goes  to  the  general  county  fund  in  reimburse- 
ment of  expense  to  which  the  county  has  been  put  in  the  first  in- 
stance by  reason  of  such  services. 

In  addition  to  the  general  provisions  of  Section  2977,  et  seq., 
now  applicable  to  county  surveyors,  there  are  provisions  applying 
exclusively  to  that  officer,  to  the  effect  that  he  shall  be  on  a  salary 
basis  and  that  the  salary  is  to  be  in  lieu  of  fees,  costs,  allowances, 
per  diem  and  all  other  perquisites.  (Sec.  7181,  G.  C.)  It  may  be 
noted  in  passing,  also,  that  Section  5552,  G.  C,  relating  to  tax  map 
draughtsmen,  has  been  amended  (108  0.  L.,  Pt.  II,  p.  1229),  so  as  to 
permit  the  surveyor  to  make  appointments  and  fix  salaries,  subject 
to  the  approval  of  board  of  county  commissioners,  thus  approxi- 
mating, at  least,  the  procedure  in  the  matter  of  appointment  and 
compensation  of  other  employes  of  the  surveyor's  office. 

We  are  thus  left  with  no  ground  for  the  implication  that  be- 
cause a  part  of  the  services  of  the  surveyor's  assistants  on  state 
road  work  and  on  ditch  work  are  not  strictly  "public  services"  or 
"county  services"  in  that  such  part  is  paid  for  by  private  individ- 
uals, the  compensation  attributable  to  such  part  is  not  to  be  taken 
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into  consideration  when  the  surveyor  files  his  statement  of  pros- 
pective salary  expense.  Nor  is  weight  to  be  attached  to  the  point 
that  the  surveyor  cannot  know  in  advance  the  number  of  improve- 
ments that  will  be  petitioned  for, — a  similar  condition  prevails  as 
to  all  county  officers,  and  is  recognized  by  the  statute  in  that  the 
officers  are  to  state  only  the  "probable  amount  necessary"  for  sal- 
aries and  in  that  provisions  are  made  for  emergencies. 

It  is  perhaps  proper  to  make  mention  here  of  an  opinion  of  this 
department  dated  May  19, 1917,  Opinions  of  Attorney  General,  1917, 
Vol.  I,  p.  721,  wherein  the  conclusion  was  reached  as  shown  by  the 
headnote : 

"The  report  made  by  the  county  surveyor  to  the  county 
commissioners,  under  the  provisions  of  Section  2787,  G.  C, 
should  not  include  those  deputies  and  assistants  who  do  not 
receive  their  pay  from  the  general  county  fund.  Neither 
should  the  total  compensation  reported  to  the  county  commis- 
sioners include  compensation  not  drawn  from  the  general 
county  fund." 

It  will  be  noted  that  said  opinion  was  rendered  not  only  before 
the  recent  repeal  of  Sections  2787  and  2788,  but  also  before  the 
becoming  effective  of  the  amendment  of  Section  7181  by  the  so- 
called  White-Mulcahy  Act  (107  O.  L.,  110).  It  was  not  until  the 
latter  act  was  passed  that  the  county  surveyor's  office  was  placed 
entirely  on  a  salary  basis, — ^this  department  on  September  20, 1915, 
(Opinions  of  Attorney  General,  1915,  Vol.  II,  p.  1785),  having  held 
that  the  salary  fixed  for  the  county  surveyor  by  said  Section  7181 
as  appearing  in  the  so-called  Cass  Act  (106  0.  L.,  612),  did  not  cover 
that  officer's  services  in  ditch  work,  private  surveys,  and  preparing 
tax  maps.  It  is  therefore  plain  that  the  opinion  of  May  19,  1917, 
of  which  the  headnote  is  quoted  above,  dealt  with  an  entirely  differ- 
ent statutory  situation  than  that  now  prevailing. 

Reference  may  also  be  made  to  the  following  language  appear- 
ing in  an  opinion  of  my  predecessor  of  date  April  20, 1918,  ()pinions 
of  Attorney  Greneral,  1918,  Vol.  I,  p.  584,  in  connection  with  cer- 
tain engineering  costs  on  state  road  work  to  be  borne  half  by  the 
state  and  half  by  the  county  or  township : 

"So  that  none  of  the  costs  thereof  would  be  borne  by  the 
county  surveyor,  out  of  his  annual  allowance.  Half  of  the 
cost  and  expense  is  an  obligation  of  the  county  *  *  *  and  it  is 
my  opinion  that  this  half  would  be  paid  from  the  general 
county  fund,  as  it  is  a  general  obligation  of  the  county." 

This  statement  of  my  predecessor  would  seem  to  have  been  in- 
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accurate  in  that  if  the  engineering  services  then  in  question  were 
a  "general  obligation  of  the  county,"  that  fact  would  be  ground  for 
their  coming  within  the  purview  of  surveyor's  salary  allowance, 
rather  than  otherwise.  Furthermore,  my  predecessor  seems  not  to 
have  taken  account  of  the  provision  that  the  salary  allowances  for 
the  surveyor's  office  were  payable  out  of  the  general  fund  (see  Sec- 
tions 2787  and  2788  as  appearing  107  O.  L.,  70) ,  and  not,  as  under 
the  recent  amendments,  out  of  a  special  salary  fund.  In  any  event, 
the  real  point  at  issue  in  said  opinion  was  whether  the  services  in 
question  might  be  charged  to  a  specific  improvement;  and  as  this 
point  was  not  determinable  by  the  question  of  what  county  fund 
was  chargeable  with  payment  for  the  services,  the  language  quoted 
may  be  treated  as  obiter. 

The  first  question  submitted  by  your  surveyor  refers  in  general 
terms  to  the  services  of  assistants,  deputies,  etc.,  on  state  road 
work.  It  should  be  kept  in  mind  in  this  connection  that  the  sur- 
veyor in  estimating  the  annual  salary  allowance,  is  concerned  with 
the  compensation  of  his  deputies,  assistants,  etc.,  for  the  time  re- 
quired on  state  road  work,  to  the  extent  only  that  the  employes  in 
question  may  be  rendering  services  under  the  direction  of  the 
county  surveyor.  If  such  employes  are  temporarily  engaged  for 
purposes  of  superintendence  and  inspection  of  state  road  work  dur- 
ing progress  of  construction,  then  their  employment  is  under  the 
State  Highway  Commissioner,  and  their  compensation  while  so  en- 
gaged is  ad  a  matter  of  practice  taken  care  of  through  a  pay-roll 
arrangement  between  state  and  county  and  is  finally  charged  to 
specific  improvements  in  proportion  as  state,  county,  township  and 
property  owners  may  be  bearing  the  cost.  Of  course,  the  survey- 
or's allowance  for  salaries  for  employes  is  not  to  take  into  account 
the  time  that  such  employes  are  rendering  service  under  the  direc- 
tion of  the  state  highway  commissioner ;  nor  is  the  surveyor's  sal- 
ary fund  to  be  charged  with  amounts  that  may  be  paid  out  by  the 
county  in  connection  with  the  pay-roll  arrangement  mentioned.  A 
discussion  of  the  distinction  between  engineering  services  in  the 
making  of  preliminary  plans  and  surveys,  and  services  in  supervi- 
sion and  inspection  during  progress  of  construction  work  is  given 
in  the  previous  opinion  of  this  department  last  referred  to  (Op. 
1918,Vol.  I,p.  584). 

The  matter  of  services  of  county  surveyor  and  his  assistants 
in  connection  with  ditch  improvement  work  was  discussed  in  an 
opinion  of  this  department  (No.  957)  of  date  January  23,  1920,  ren- 
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dered  to  the  bureau  of  inspection  and  supervision  of  public  offices. 

In  that  opinion  the  first  conclusion  reached  was : 

"Under  the  New  Ditch  Code  (108  O.  L.,  926),  the  services 
of  the  county  surveyor  and  of  such  employes  as  chairmen,  axe- 
men and  rodmen  in  connection  with  a  ditch  improvement,  are 
not  to  be  calculated  on  a  fee  basis,  but  are  to  be  calculated  and 
assessed  against  affected  lands  at  actual  cost  to  the  county 
as  represented  by  the  proportionate  part  of  the  salary  of  the 
surveyor  and  the  proportionate  part  of  the  compensation  of 
his  assistants  and  employes  as  fixed  by  him  under  the  provi- 
sions of  Section  2788,  G.  C.  The  amount  of  such  salary  and 
compensation  so  assessed  is  to  be  returned  to  the  general  fund 
out  of  the  general  ditch  improvement  fund." 

A  copy  of  that  opinion  has  already  been  furnished  you  and  it  is 
unnecessary  here  to  repeat  what  was  said  therein.  It  is  sufficient 
to  say  that  the  compensation  of  the  county  surveyor's  assistants  for 
time  spent  on  ditch  improvement  work  is  to  be  paid  out  of  the  sur- 
veyor's salary  fund  mentioned  in  Section  2980,  G.  C,  and  that  the 
county  will  receive  reimbursement  through  return  to  the  county 
general  fund  from  the  general  ditch  improvement  fund  of  the 
amount  of  said  compensation  that  is  assessed  to  given  improve- 
ments. 

In  conformity  with  the  foregoing,  you  are  advised  in  specific 
answer  to  the  inquiries  submitted : 

1.  Under  Sections  2977,  G.  C.,  et  seq.,  as  amended  108  0.  L. 
(Pt.  2),  1203,  1216,  the  compensation  of  assistants  and  deputies  of 
the  county  surveyor  for  services  in  preparing  preliminary  plans 
and  surveys  for  a  proposed  state  highway  improvement  (Section 
1219,  G.  C),  is  to  be  paid  from  the  county  surveyor's  salary  fund. 
To  the  extent  that  the  county  may  be  entitled  to  reimbursement, 
moneys  collected  in  reimbursement  are  to  be  credited  to  the  general 
county  fund.  In  the  matter  of  compensation  of  said  assistants 
and  deputies  for  services  in  superintendence  and  inspection  during 
progress  of  work,  reference  is  made  to  opinion  dated  April  20,  1918, 
Opinions  of  AttotTiey  General,  1918,  Vol.  I,  p.  584. 

2.  Under  said  Sections  2977,  G.  C.,  et  seq.,  the  compensation  of 
the  county  surveyor's  assistants  and  deputies  for  services  in  ditch 
improvement,  is  also  to  be  paid  out  of  the  surveyor's  salary  fund ; 
reimbursement  of  the  county  to  be  made  through  return  to  the  gen- 
eral county  fund  from  the  general  ditch  improvement  fund,  as  noted 
in  Opinion  No.  957  of  date  January  23,  1920. 
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It  is  the  Manifest  Intent  of  the  Law  That  the  Elementary  Schools 
of  the  State  Must  be  Maintained  by  the  District  Board  of  Educa- 
tion for  at  Least  32  Wedi»  and  This  Responsibility  Cannot  be 
Escaped.  Where  the  Electors  of  a  District  Have  Failed  to  Vote 
the  Maximum  Rate  of  Taxation  for  School  Purposes,  Such  Dis- 
trict Cannot  Participate  in  the  State  Reserve.  In  such  Event  the 
Board  of  Educati<m  has  Sufficient  Authority  to  Create  a  Valid 
and  Subsisting^  Obligation  in  Providing  for  the  Maintenance  of 
the  School  of  Its  District  as  Required  by  Section  7644  General 
Code,  as  will  Enable  it  to  Borrow  Money  to  Pay  Such  Indebted- 
ness, Under  the  Provisions  of  Section  5656  Gen»-al  Code.  In  the 
Event  That  the  District  Board  Does  not  talce  the  Action  Above 
Outlined,  Then  the  County  Board  of  Education  can  Take  Action 
Under  the  Provision  of  Section  7610-1  General  Code  and  the 
Amount  it  Has  Expended  May  be  Deducted  from  the  Next  Semi- 
Annual  Collection  of  Taxes  to  be  Distributed  to  Said  District. 
In  Such  Case  the  District  Board  Would  Have  a  Deficiency  and 
Debts  Incurred,  and  Could  Borrow  Under  the  Provision  of  Sec- 
tion 5656,  General  Code,  to  Pay  the  Same. 


No.  1508— (Opinion  Dated  August  21,  1920.) 

Hon.  Vernon  M.  Riegel,  Superintendent  of  Public  Instruction,  Co- 
lumbus, Ohio. 
Dear  Sir:    Your  letter  of  recent  date  is  as  follows : : 

"That  a  district  may  participate  in  the  state  reserve  of 
$500,000,  a  three  mill  levy  must  be  voted  beyond  the  exterior 
limitations  of  the  Smith  Law  under  the  provisions  of  .Sections 
5649-5  and  5649-5a  General  Code.  At  an  election  held  for  this 
purpose,  a  majority  of  the  electors  voted  against  the  proposi- 
tion of  authorizing  the  board  of  education  to  make  an  extra 
levy.  The  law  requires  that  a  board  of  education  must  provide 
for  the  continuance  of  any  school  in  the  district  for  at  least 
thirty-two  weeks  in  the  year.  In  a  district  such  as  the  one 
above  mentioned,  owing  to  the  failure  of  the  electors  to  author- 
ize the  extra  levy,  there  will  not  be  enough  funds  to  continue 
the  schools  thirty-two  weeks. 

What  are  the  rights  and  duties  of  a  board  of  education  in 
such  a  case  in  so  far  as  Sections  7610,  7610-1,  7611,  and  5655 
General  Code,  or  in  any  other  sections  of  the  General  Code,  are 
concerned  ?" 

As  stated  in  your  letter  and  pointed  out  in  Opinion  No.  1435,  is- 
sued July  17, 1920,  a  school  district  may  not  participate  in  the  state 
reserve  fund  unless  it  has  exhausted  all  of  its  power  by  levying 
taxes  for  school  purposes.    At  the  same  time  the  board  of  educa- 
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tion  cannot  make  the  maximum  levy  without  authorization  by  a 
vote  of  the  people. 

The  question  presented  is  whether  or  not  a  district  may  permit 
the  schools  to  fail  because  it  has  refused  to  avail  itself  of  its  op- 
portunity to  participate  in  the  state  reserve.  While  it  is  conceded 
that  a  board  of  education  cannot  levy  a  tax  except  in  pursuance  of 
law,  and  the  board's  hands  are  tied  in  this  respect  in  the  situation 
that  you  present,  we  must  now  consider  whether  or  not  other  sec- 
tions of  the  statute  furnish  relief. 

Section  7644  General  Code,  provides : 

"Each  board  of  education  shall  establish  a  sufficient  num- 
ber of  elementary  schools  to  provide  for  the  free  education  of 
the  youth  of  school  age  within  the  district  under  its  control,  at 
such  places  as  will  be  most  convenient  for  the  attendance  of 
the  largest  number  thereof.  Every  elementary  day  school  so 
established  shall  continue  not  less  than  thirty-two  nor  more 
than  forty  weeks  in  each  school  year.  All  the  elementary 
schools  within  the  same  school  district  shall  be  so  continued." 

If  the  board  of  education  has  failed  to  provide  a  sufficient  levy 
which  is  within  its  power  to  make  and  the  interest  of  the  schools  is 
handicapped  because  of  such  failure,  it  is  believed  that  under  the 
provisions  of  Section  7610  General  Code,  the  county  commissioners 
can  make  the  levy  and  perform  such  duties  as  the  board  of  educa- 
tion could  perform.  However,  it  is  apparent  that  the  commission- 
ers under  this  section  cannot  go  beyond  the  power  of  the  board  of 
education,  and  therefore  cannot  vote  the  three  mill  levy  which  must 
be  authorized  by  a  vote  of  the  people,  and  the  only  relief  the  com- 
missioners would  be  able  to  grant  would  be  in  case  the  board  of  edu- 
cation had  not  made  the  maximum  levy  it  is  authorized  to  make 
without  a  vote  of  the  people. 

Section  7610-1  General  Code,  provides: 

"If  the  board  of  education  in  a  district  fails  to  provide  suf- 
ficient school  privileges  for  all  the  youth  of  school  age  in  the 
district,  or  to  provide  for  the  continuance  of  any  school  in  the 
district  for  at  least  thirty-two  weeks  in  the  year,  or  to  provide 
for  each  school  an  equitable  share  of  school  advantages  as  re- 
quired by  this  title,  or  to  provide  suitable  school  houses  for  ail 
the  schools  under  its  control,  or  to  elect  a  superintendent  or 
teachers,  or  to  pay  their  salaries,  or  to  pay  out  any  other  school 
money,  needed  in  school  administration,  or  to  fill  any  vacancies 
in  the  board  within  the  period  of  thirty  days  after  such  vacan- 
cies occur  the  county  board  of  education  of  the  county  to  which 
such  district  belongs,  upon  being  advised  and  satisfied  thereof, 
shall  perform  any  and  all  of  such  duties  or  acts,  in  the  same 
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manner  as  the  board  of  education  by  this  title  is  authorized  to 
perform  them.  All  salaries  and  other  mon^  so  paid  by  the 
county  board  of  education  shall  be  paid  out  of  the  county  treas- 
ury on  vouchers  signed  by  the  president  of  the  county  board 
of  education,  but  they  shall  be  a  charge  against  the  school  dis- 
trict for  which  the  money  was  paid.  The  amount  so  paid  shall 
be  retained  by  the  county  auditor  from  the  proper  funds  due 
to  such  school  district,  at  the  time  of  making  the  semi-annual 
distribution  of  taxes." 

Under  the  provisions  of  Section  7610-1  General  Code,  the  power 
of  the  county  board  of  education  is  limited  and  it  can  only  perform 
''all  of  such  duties  or  acts,  in  the  same  manner  as  the  board  of  edu- 
cation *  *  *  is  authorized  to  perform  thenu" 

In  view  of  the  foregoing,  the  conclusion  must  be  that  there  is 
no  authority  outside  of  the  voters  of  the  district  which  can  enable 
the  district  to  participate  in  the  state  reserve  by  reason  of  the  maxi- 
mum levy,  which  is  a  requisite  for  said  purpose.  However,  the  man- 
datory provisions  of  Section  7644,  supra,  requiring  a  board  of  edu- 
cation to  continue  the  elementary  school  for  not  less  than  thirty- 
two  weeks  in  each  school  year,  must  not  be  overlooked  in  the  con- 
sideration of  your  inquiry.  It  must  be  kept  in  mind  that  it  is  the 
established  policy  of  this  state,  as  evidenced  by  all  the  organic  and 
statutory  laws  and  judicial  decisions,  to  provide  for  the  education 
of  the  youth  of  the  state,  affording  equal  advantages  to  aU.  The 
courts  have  frequently  announced  that  the  school  laws  shaU  be  lib- 
erally construed  to  the  end  that  equal  benefits  and  facilities  shall  be 
given  to  every  locality,  and  it  also  has  been  held  that  school  laws 
and  compulsory  education  are  not  in  recognition  of  personal  right 
but  rather  for  the  protection  of  the  state  itself. 

Inasmuch  as  'i;he  legislative  intent  is  the  pole-star  of  all 
judicial  interpretation,''  it  is  not  in  harmony  with  the  fixed  policy 
of  the  state  to  say  that  it  was  the  legislative  intent  that  the  ele- 
mentary schools  of  a  district  could  be  operated  less  than  thirty-two 
weeks  in  a  school  year  on  account  of  the  failure  of  the  district  to 
take  advantage  of  the  machinery  at  its  command  to  levy  a  sufficient 
tax  to  properly  secure  the  maintenance  of  its  schools.  It  must  be 
assumed  that  it  was  the  legislative  intent  that  the  mandatory  pro- 
visions of  Section  7644  General  Code,  must  be  complied  with,  and 
there  is  no  escape  from  the  conclusions  that  such  elementary  schools 
as  will  offer  proper  educational  advantages  to  the  youth  of  the  dis- 
trict must  be  maintained  by  the  board  of  education  regardless  of 
whether  or  not  the  maximum  tax  levy  has  been  made. 

The  district  board  of  education,  in  pursuance  to  the  provisions 
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of  Section  7644,  supra,  is  by  implication  required  to  employ  a  suf- 
ficient number  of  teachers  and  make  other  necessary  provisions  for 
the  purpose  of  continuing  the  schools,  and  when  such  indebtedness 
has  been  incurred  the  board  of  education  may  borrow  money  to 
pay  the  same  under  authority  of  Sections  5656  and  5658  General 
Code,  which  provide : 

"Sec.  5656.  The  trustees  of  a  township,  the  board  of  edu- 
cation of  a  school  district,  and  the  commissioners  of  a  county, 
for  the  purpose  of  extending  the  time  of  payment  of  any  in- 
debtedness, which  from  its  limits  of  taxation,  such  township, 
district  or  county  is  unable  to  pay  at  maturity,  may  borrow 
money  or  issue  the  bonds  thereof,  so  as  to  change,  but  not  in- 
crease the  indebtedness  in  the  amounts  for  the  length  of  time 
and  at  the  rate  of  interest  that  said  trustees,  board  or  commis- 
sioners deem  proper,  not  to  exceed  the  rate  of  six  per  cent  per 
annum,  payable  annually  or  semi-annually." 

"Section  5658.  No  indebtedness  of  a  *  *  *  school  district 
*  *  *  shall  be  funded,  refunded  or  extended  unless  such  indebt- 
edness is  first  determined  to  be  an  existing,  valid  and  binding 
obligation  of  such  *  *  *  school  district  *  *  *  by  a  formal  resolu- 
tion of  the  *  *  *  board  of  education  *  *  *  thereof.  *  *  *" 

Undoubtedly,  the  board  could  not  borrow  money  under  the  pro- 
visions of  the  statutes  referred  to  to  pay  obligations  arising  under 
contracts  wherein  the  clerk  is  required  to  certify  as  to  existence  of 
the  fund  or  as  to  the  same  being  in  process  of  collection,  as  pro- 
vided in  Section  5660  General  Code,  but  inasmuch  as  this  section 
does  not  apply  to  the  employment  of  teachers  (see  Section  5661)  it 
is  believed  that  the  board  of  education  has  sufficient  authority  to 
create  a  valid  and  subsisting  obligation  in  providing  for  the  mainte- 
nance of  the  schools  of  its  district,  as  required  by  Section  7644,  Gen- 
eral Code,  as  will  enable  it  to  borrow  money  to  pay  such  indebted- 
ness, imder  the  provisions  of  Section  5656  General  Code. 

In  the  event  the  district  board  does  not  take  the  action  above 
outlined  then  the  county  board  of  education  can  take  action  under 
the  provisions  of  Section  7610-1  General  Code,  and  the  amount 
which  it  has  expended  may  be  deducted  from  the  next  semi-annual 
collection  of  taxes  to  be  distributed  to  said  district.  In  such  a  case 
it  will  be  observed  that  the  district  board  would  have  a  deficiency 
and  debts  incurred  and  could  borrow  under  the  provisions  of  Sec- 
tion 5656  General  Code  to  pay  the  same. 

Of  course,  the  procedure  above  indicated  will  be  unprofitable  for 
the  district  in  so  far  as  finances  go.  However,  in  my  opinion  it  is 
the  manifest  intent  of  the  law  that  the  elementary  schools  of  the 
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state  must  be  maintained  by  the  district  board  of  education  for  at 
least  thirty-two  weeks,  and  this  responsibility  cannot  be  escaped. 
The  remedy  for  the  district  is  to  vote  the  maximum  rate  at  the 
earliest  opportunity  to  the  end  that  it  may  participate  in  the  state 
reserve  fund. 

The  Portion  of  the  Salary  of  the  Oiinty  Surveyor  to  Be  Paid  to  the 
County  From  the  State,  Where  Such  Surveyor  Has  Charge  of  the 
Roads  Under  Control  of  the  State,  May  Be  Paid  by  the  State  to 
the  County  Semi-Annually. 


No.  1536— (Opinion  Dated  Augfust  30,  1920.) 

Hon.  A.  R.  Taylor,  State  Highway  Commissioner,  Columbus,  Ohio: 
Dear  Sir — Receipt  is  acknowledged  of  your  letter  of  recent  date 
reading : 

"Section  7182  of  the  General  Code  provides  that  when  a 
county  surveyor  has  charge  of  the  highways,  bridges  and  cul- 
verts of  his  county  under  the  control  of  the  state,  an  amount 
equal  to  one-fifth  of  his  salary  shall  be  paid  by  the  state  to  the 
county  upon  warrants  issued  therefor  by  the  Auditor  of  State 
against  the  State  Highway  Improvement  Fund  upon  the  requi- 
sition of  the  State  Highway  Commissioner. 

I  desire  to  know  whether  or  not  it  is  necessary  to  issue 
vouchers  monthly,  or  would  it  be  sufficient  to  issue  vouchers 
semi-annually  or  annually  ?  Issuing  vouchers  monthly  makes 
it  necessary  to  write  88  vouchers  per  month.  By  issuing  them 
semi-annually,  88  vouchers  would  suffice  for  the  six  months. 

Inasmuch  as  the  surveyor  draws  his  salary  from  the 
county  in  full  and  the  state  recompenses  the  county  for  one- 
fifth  of  the  county  surveyor's  salary,  it  occurs  to  me  that  ow- 
ing to  the  amount  of  labor  saved  in  drawing  vouchers,  that 
payments  at  least  once  each  six  months  would  be  sufficient." 

Said  Section  7182  reads  in  full : 

"The  county  surveyor  shall  have  charge  of  all  highways, 
bridges  and  culverts  within  his  county  under  control  of  the 
state,  unless  another  engineer  be  appointed  for  that  purpose 
by  the  state  highway  commissioner  in  the  manner  hereinafter 
provided.  When  the  county  surveyor  has  charge  of  the  high- 
ways, bridges  and  culverts  of  his  county  under  control  of  the 
state  an  amount  equal  to  one-fifth  of  his  salary  shall  be  paid 
by  the  state  to  the  county  upon  warrants  issued  therefor  by 
the  Auditor  of  State  against  the  State  Highway  Improvement 
Fund  upon  the  requisition  of  the  State  Highway  Commis- 
sioner. If  an  engineer  other  than  the  county  surveyor  be  ap- 
pointed by  the  State  Highway  Commissioner  to  have  charge 
of  the  highways,  bridges  and  culverts  within  any  county  and 
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under  the  control  of  the  state,  the  salary  provided  by  law  for 
the  surveyor  of  such  county  shall  be  decreased  by  an  amount 
equal  to  one-fifth  thereof,  and  the  salary  of  the  county  sur- 
veyor of  such  county  shall  so  long  as  he  does  not  have  charge 
of  the  highways,  bridges  and  culverts  within  his  county  and 
under  the  control  of  the  state,  be  four-fifths  of  the  amount 
otherwise  provided  by  law.  In  any  county  in  which  an  engi- 
neer other  than  the  county  surveyor  has  been  appointed  to 
have  charge  of  the  highways,  bridges  and  culverts  within  such 
county  and  under  control  of  the  state  the  State  Highway 
Commissioner  may  at  any  time  when  he  deems  it  for  the  best 
interests  of  the  public,  remove  such  other  engineer  and  desig- 
nate either  the  county  surveyor  of  such  county  or  some  other 
engineer  to  have  charge  of  such  highways,  bridges  and  cul- 
verts under  the  control  of  the  state.  The  county  surveyor 
shall  perform  such  duties  in  reference  to  the  highways,  bridges 
and  culverts  of  his  county,  under  the  control  of  the  state,  as 
may  be  prescribed  by  law  or  by  the  State  Highway  Commis- 
sioner." 

It  is  to  be  noted  that  said  section  does  not  in  itself  contain  any 
indication  of  the  periods  at  which  payment  is  to  be  made  by  the 
state  to  the  county.  How#ver,  Section  7181,  relating  to  the  salary 
of  county  surveyor,  provides  among  other  things: 

"Such  salary  shall  be  paid  monthly   out  of   the  general 
county  fund  upon  the  warrant  of  the  county  auditor," 


and  the  question  naturally  arises  whether  this  provision  by  impli- 
cation requires  monthly  reimbursement  of  the  county  by  the  state 
for  the  one-fifth  of  the  salary  borne  by  the  state. 

In  the  opinion  of  this  department,  the  answer  to  the  question 
just  suggested  is  in 'the  negative.  The  relations  of  the  state  in  the 
matter  of  part  of  the  surveyor's  salary  are  not  with  the  surveyor, 
but  with  the  county, — ^the  county  is  to  be  reimbursed.  Since  in 
the  matter  of  this  reimbursement,  there  is  no  express  direction  as 
to  time,  as  compared  with  an  express  direction  to  the  county  to 
make  monthly  payments  to  the  surveyor,  the  conclusion  follows 
that  reimbursement  of  the  county  is  to  be  made  at  such  intervals  as 
the  state  highway  commissioner  may  in  his  sound  discretion,  with 
due  regard  to  the  general  public  interest,  find  to  be  reasonable. 

The  tenor  of  your  letter  indicates  that  reimbursement  is  being 
or  proposed  to  be  made  each  six  months ;  and  in  view  of  the  related 
facts  as  set  out  in  your  letter,  it  cannot  be  said  as  a  matter  of  law 
that  such  interval  is  unreasonable. 


SUPREME  COURT 


Amoff  et  al.  v.  Chase  et  al. 
Covenants — Building  Restriction — ^^One  House  Only"  Clause — ^Foor- 
Story  Apartment  Prohibited,  When — Construction  of  Contracts — 
Extrinsic  Aids  to  Interpretation. 


No.  16367— (Decided  June  17,  1920.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga  county. 

This  action  was  tried  in  the  court  of  appeals  on  appeal  from  the 
court  of  common  pleas.  The  plaintiffs  below,  defendants  in  error 
here,  are  the  owners  of  lot  188  in  what  is  known  as  "C.  L.  Newell's 
Lake  Front  Allotment,*'  in  Lakewood,  Ohio.  Upon  this  lot  plain- 
tiffs had  built  their  home,  in  reliance  upon  a  covenant  contained  in 
the  deed  to  them  from  Newell,  who  had  laid  out  the  subdivision, 
and  in  reliance  upon  an  identical  restriction  in  all  other  deeds  to  lots 
in  the  subdivision. 

At  the  time  of  commencement  of  ^his  suit  plaintiffs  in  error, 
Sadie  Amoff  and  The  Clair-Doan  Building  &  Construction  Com- 
pany, under  a  land  contract  entered  into  between  Sadie  Amoff  and 
the  Newells,  had  agreed  to  purchase  two  lots,  Nos.  189  and  190, 
immediately  adjoining  the  property  of  defendants  in  error,  which 
contract  contained  the  building  restriction  referred  to,  providing  in 
part  as  follows: 

"Said  party  of  the  second  part,  her  heirs  and  assigns  hereby 
agree  not  to  erect  or  cause  to  be  erected  any  building  or  structure 
or  part  thereof,  on  said  lots  within  40  feet  of  the  north  line  of  said 
lot,  *  *  *  no  house  to  be  erected  under  a  cost  of  three  thousand 
($3000)  dollars  *  *  *  and  no  shingle  roof  to  be  used ;  one  housie  only 
on  each  lot ;  all  lots  are  sold  for  residence  purposes  only  *  *  *." 

The  amended  petition  sought  to  have  defendants  Sadie  Amoff 
and  The  Clair-Doan  Building  &  Construction  Company  restrained 
from  carrying  out  their  declared  purpose  of  erecting  a  four-story 
apartment  house  designed  to  contain  thirty-six  apartments,  sub- 
stantially covering  lots  189  and  190.    The  amended  petition  alleged: 

"Said  general  scheme  of  improvement  (of  the  Lake  JYont  Al- 
lotment) and  all  said  deeds  further  provided  that  one  house  only 
shall  be  erected  on  each  lot,  meaning  thereby  that  only  one  single 
private  residence  should  be  erected  on  each  lot,  and  all  parties  in- 
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terested  in  said  allotment  have  construed  said  restrictive  covenants 
to  mean  that  only  one  singrle  private  residence  or  dwelling  house 
should  be  erected  upon  each  sublot  therein,  and  all  purchasers  *  *  * 
have  complied  with  said  conditions  and  covenants  and  have  ex- 
pended large  sums  of  money  in  improving  their  respective  lots  with 
fine  private  residence." 

The  court  of  appeals  found  "that  the  allegations  of  said 
amended  petition  are  true/'  and  further  found  ''that  the  language 
used  in  said  restrictive  covenants,  taken  in  the  light  of  the  sur- 
rounding circumstances  at  the  time  said  general  or  uniform  plan 
was  adopted,  and  the  conduct  of  the  parties  themselves  and  their 
successors  in  title,  and  the  construction  placed  upon  said  covenants 
by  said  parties  and  their  successors  in  title,  make  manifest  an  inten- 
tion to  limit  the  use  of  said  premises  to  one  single  residence  or 
house  on  each  lot,"  and  that  ''Sadie  Arnoff  and  The  Clair-Doan 
Building  &  Construction  Company  had  due  notice  of  said  general 
plan  of  restrictions  and  of  the  observance  thereof." 

The  proposed  construction  was  therefore  declared  a  violation 
of  the  covenant,  and  the  present  plaintiffs  in  error  were  perpetually 
enjoined  from  constructing  the  flat  or  apartment  building  in  ques- 
tion. 

Mr.  David  Perris  and  Mr.  C.  A.  Niman,  for  plaintiffs  in  error. 

Messrs.  White,  Johnson,  Cannon  &  Spieth  and  Mr.  H.  A. 
Beckett,  for  defendants  in  error. 

By  the  Court :  The  finding  of  facts  by  the  court  of  appeals  is 
called  in  question,  but  a  reading  of  the  record  discloses  that  said 
finding  is  not  unsupported  by  evidence.  By  that  finding  this  court 
is  therefore  bound. 

Consequently  a  question  of  law  is  presented,  whether  the  build- 
ing restrictions,  when  construed  in  the  light  of  the  facts  as  found, 
will  justify  the  decree  under  review. 

In  Arnoff  v.  Williams  et  al.,  94  Ohio  St.,  145,  this  court  was 
called  upon  to  construe  the  following  phrase  used  in  a  deed,  "No 
more  than  one  residence  building  shall  be  located  upon  a  lot  or  tract 
of  land  of  fifty  feet  in  frontage,"  and  it  was  held  that  such  restric- 
tion did  not  prevent  the  erection  of  a  four-suite  apartment  house.  It 
is  contended  that  this  holding,  together  with  a  like  interpretation 
in  Hunt  v.  Held,  90  Ohio  St.,  280,  of  the  phrase  "for  residence  pur-  ^ 
poses  only,"  is  conclusive  of  the  issue  in  the  case  at  bar. 

In  each  of  the  cases  referred  to  there  was  involved  simply  the 
bad  construction  of  the  phrases  quoted,  with  no  extrinsic  aids  to 
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construction  other  than  such  as  appeared  in  the  instruments  of 
which  the  phrases  were  a  part.  However,  even  if  we  could  confine 
our  view  within  the  narrow  limits  of  the  words  themselves,  the  in- 
stant case  could  not  be  disposed  of  upon  the  authority  of  the  cases 
cited,  since  the  word  ''house,"  though  in  some  connections  used  as 
synonymous  with  "building,"  is  unquestionably  used,  and  com- 
monly, both  in  literature  and  in  common  speech,  as  the  equivalent 
of  that  sort  of  a  home  technically  known  as  a  single  family  resi- 
dence. The  latter  interpretation  gains  in  force  when  it  is  observed 
that  the  term  "building"  or  "structure"  is  used  when  it  is  desired 
to  control  the  place  of  construction,  and  the  phrase  "for  residence 
purposes"  when  the  general  character  of  the  occupancy  is  in  ques- 
tion. The  further  and  distinct  limitation  of  each  lot  owner  to  "one 
house  only"  was  evidently  inserted  for  another  purpose.  It  would 
be  hypertechnical  to  interpret  that  purpose  as  satisfied  by  the  con- 
struction of  as  many  abodes  as  can  be  arranged  vertically  or  hori- 
zontally under  a  common  roof. 

The  truth  is  that  attempts  to  give  precise  scope  and  meaning 
to  common  words  of  homely  speech,  are  bound  to  fail,  unless  resort 
is  had  to  the  surroundings  both  of  parties  and  subject-matter,  the 
writer  and  the  matter  written  about.  In  the  instant  case  the  proper 
tribunal  of  fact  has  found  that  the  words  of  restriction,  employed  in 
the  written  instruments  under  which  both  parties  claim,  have  ac- 
quired, by  common  understanding  long  observed,  a  special  signifi- 
cance in  the  particular  vicinity,  and  that  the  plaintiffs  in  error  had 
due  notice  thereof. 

In  a  court  of  equity  the  result  must  be  the  same  as  if  techni- 
cally apt  words  had  been  used  to  restrict  the  building  operations 
of  the  parties  within  the  limits  which  local  but  known  and  observed 
usage  had  given  the  words  actually  employed. 

For  the  reasons  assigned  the  judgment  of  the  court  of  appeals 
must  be  affirmed. 

Judgment  affirmed. 

Matthias,  Johnson,  Robinson  and  Merrell,  JJ.,  concur. 
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NEW  INCORPORATIONS 

The  Industrial  Mining:  Co.,  Can- 
ton, $50,000.  D.  P.  Loomis,  C.  A. 
McDonald,  W.  Simpson,  H.  L.  French, 
R.  A.  Huberty. 

The  Paragon  Mortgage  Co.,  Cleve- 
land, 150,000.  D.  J.  Gardiner,  E.  E. 
Peterson,  L.  M.  Gundersen,  Evan  Dav- 
ies,  S.  A.  Davies. 

The  Brewster  Manufacturing  Co., 
Toledo,  $10,000.  B.  D.- Brewster,  M. 
E.  Brewster,  W.  F.  Gradolph,  M.  F. 
Gradolph,  W.  H.  Wagers. 

The  Metal  Book  Cover  Co.,  Cleve- 
land, $10,000.  F.  B.  Houghton,  W. 
J.  Ovens,  A.  A.  Marsal,  F.  H.  Pal- 
mer Jr.,  Arthur  Cobb. 

The  Cable  Cord  Tire  Co.,  Akron, 
$10,000.  A.  H.  EllioU,  W.  Kline,  J. 
W.  Rinear,  L.  W.  Rinearm,  C.  E. 
Foust. 

The  Manufacturers  Sales  Co., 
Cleveland,  $5,000.  T.  H.  Bushnell,  A. 
N.  McQuade,  H.  M.  Metcalf,  I.  S. 
Metcalf,  W.  C.  McCormack. 

The  S.  &  K.  Tire  Repair  Co., 
Cleveland,  $5,000.  E.  F.  Klika,  E. 
L.  Schafer,  J.  P.  Spennler,  A.  G. 
Klika,  Mary  A.  Klicka. 

The  East  Canton  Mechanic's  Home 
Co.,  E.  Canton,  $10,000.  J.  Zuber,  F. 
L.  Mark,  R.  M.  Holibaugh,  W.  J. 
Crawford,  W.  W.  Zuber. 

The  Hamilton  Buick  Co.,  Hamilton, 
$100,000.  F.  J.  Heirer,  J.  E.  Hum- 
bach,  A.  Hossfeld,  F.  P.  Humbach, 
H.  J.  Koehler  Jr. 

The  New  London  Wood  Products 
Co.,  New  London,  $100,000.  C.  Burk, 
A.  J.  Farley,  L.  Baler,  B.  H.  Atkin- 
son, W.  B.  Messenger. 

The  Tyrone  Gas  &  Oil  Co.,  Youngs- 
town,  $100,000.  F.  L.  Corteal,  H.  E. 
Corteal,  S.  B.  Mitchell,  A.  Flannery, 
P.  Feibus. 

The  Wolf  Electric  Co.,  Columbus, 
$50,000.  Ferd  G.  Wolf,  G.  H.  Herbst, 
Frank  Wolf,  Barbara  Wolf,  F.  G. 
Hoster. 

The  W.  Lee  Cotter  Warehouse  Co., 
Columbus,  $300,000.  W.  Lee  Cotter, 
E.  B.  Cappeller,  A.  F.  Porterm,  F.  M. 
Bushnell,  W.  G.  Schwan. 

The  Columbus  Terminal  Warehouse 
Co.,  Columbus,  $25,000.  W.  Lee  Cot- 
ter, F.  M.  Bushnell,  E.  B.  Cappeller, 
W.  G.  Schwan,  A.  F.  Porter. 


The  Weaver  Aircraft  Co.,  Lorain, 
$125,000.  G.  C.  Weaver,  E.  J.  Jenk- 
ins, C.  J.  Bruckner,  H.  C.  Dentler, 
M.  Ohm. 

The  Heinz-Martin  Packing  Co.,  Co- 
lumbus, $25,000.  H.  W.  Heinz,  J.  W. 
Martin,  C.  E.  Justus,  P.  Conzad,  H. 
G.  Binns. 

The  Maho-Dina  Oil  Co.,  Youngs- 
town,  $1,000.  R.  M.  Scraggs,  J.  G. 
Carswell,  W.  H.  Comstock,  M.  L. 
Scraggs,  G.  F.  Lewis. 

The  Lancaster  Coco-Cola  Co.,  Lanc- 
aster, $10,000.  W.  M.  Kane.  C.  F. 
Hickman,  D.  M.  Hickman,  Elizabeth 
Kane. 

The  Vervoort  Bearing  Co.,  Cleve- 
land, $50,000.  L.  H.  Vervoort,  Henry 
J.  Foss,  A.  C.  Kauffman,  J.  H.  Bal- 
lard, A.  C.  Altman. 

The  Plymouth  Picture  Productions 
Co.,  Cleveland,.  $20,000.  H.  J.  Gar- 
field, J.  M.  Klump,  Jacob  Stacel,  Anna 
MacNelley,  M.  G.  Spaulding. 

The  Summit  Aero  Co.,  Akron,  $10,- 
000.  H.  J.  Jones,  M.  S.  Anderson, 
M.  J.  Zimmerman,  C.  B.  Harold,  F. 
M.  Hall. 

The  Howe  Auto  Jack  Co.,  Cincin- 
nat,  $10,000.  J.  C.  Howe,  E.  H.  Howe, 
G.  C.  Dinkelaker,  C.  E.  Howe,  Harry 
Ritt. 

The  Gates  Sales  Co.,  Cleveland, 
$75,000.  W.  Worline,  J.  W.  Leahy, 
R.  R.  Moifett,  E.  L.  Wenzlaff,  R.  H. 
Dawson. 

The  Wayne  Building  Co.,  Cleveland, 
$1,000.  L.  J.  Kohn,  J.  S.  Kohn,  J.  J. 
Fraser,  Norma  E.  Baer,  Chas.  E. 
Phipps. 

Tne  Youngstown-Akron  Exchange 
Co.,  Barberton,  $50,000.  R.  E.  Mor- 
ton, F.  B.  Livermore,  G.  S.  Livermore, 
H.  H.  Holloway,  A.  C.  Cunningham. 

The  Rees  Motor  Co.,  Columbus, 
$150,000.  S.  W.  Moiselle,  J.  J.  Mc- 
Dowell, R.  C.  Moore,  L.  Bailly,  Peter 
Oksnevad,  G.  F.  McCormick. 

The  Woodhill  Brass  Co.,  Cleveland, 
$100,000.  J.  P.  Ferencik,  F.  R.  Noss, 
H.  S.  Mitchell,  J.  J.  Ferko,  Joseph 
Hrubecky . 

The  Cleveland  Sanitary  Wet  Wash 
Co.,  Cleveland,  $25,000.  J.  H.  Fried- 
berg,  N.  Zemel,  H.  H.  Hood,  W.  H. 
Hood,  W.  H.  Ochs,  C.  I.  Friedberg. 
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The  Metals  Syndicate  of  America 
Co.,  Cleveland,  $10,000.  A.  W.  Mur- 
phy, F.  S.  McGowan,  A.  R.  Manning 
Jr.,  C.  R.  Megerth,  J.  P.  Lamb. 

The  Atlas  Motor  Car  Co.,  Cincin- 
nati, $10,000.  H.  A.  Creed,  O.  L. 
Creed,  G-  W.  Wurzelbacher,  Hilda 
Wurzelbacher. 

The  L.  A.  Savill  Co.,  Cincinnati,  $8,- 
000.  (Painting  &  Decorating)  L.  A. 
Savill,  C.  H.  Schott,  W.  B.  Wheeler, 
G«  Jacobs,  Edward  C.  Schroder. 

The  Rosenberger  Dairy  Products 
Co.,  Wellsville,  $200,000.  L.  H.  Ro- 
senberger, C.  L.  Hart,  R.  G.  Thomp- 
son, W.  E.  Rosenberger,  C.  J.  Vokel. 

The  Peoples  Efficiency  Publishing 
Co.,  Columbus,  $50,000.  I.  H.  Gore,  E. 
M.  Gore,  C.  C.  Boyd,  M.  S.  Boyd,  P. 
H.  Hush 

The  W.  R.  Aubry  Insurance  Co., 
Toledo,  $15,000.  W.  R.  Aubry,  C. 
O'Reilly,  L.  A.  Rowley,  M.  D.  Merrick, 
Jos.  P.  O'Reilly. 

The  W.  T.  Hubbard  Lumber  Co., 
Toledo,  $100,000.  W.  T.  Hubbard,  M. 
E.  Hubbard,  R.  Fuller,  B.  T.  Batsch, 
E.  M.  Sieloff. 

The     Tire     Clearing     House     Co., 
Cleveland,  $5,000.     M.  M.  Jaffe,  S.  J.- 
Gottlieb,    A.    D.    Jaffe,    N.    Katz,    J. 
Feniger. 

The  J.  H.  McCall  Co.,  Cleveland, 
$500.  No.  par.  J.  C.  Quayle,  L.  E. 
Rice,  F.  J.  Van  Wye,  H.  M.  Roberts, 
M.  C.  Krogh. 

The  Summit  County  Breeders  Co., 
Hudson,  $125,000.  W.  F.  Cook,  C.  M. 
Hess,  C.  H.  Case,  H.  N.  Case,  H.  L 
Cozad. 

The  Riverside  Florist  Co.,  West 
Park,  $100,000.  R.  M.  Kirchner,  N. 
Arth,  F.  B.  Kirclmer,  W.  T.  Kees,  M. 
J.  Walther. 

The  Federal  Creek  Oil  &  Gas  Co., 
Athens,  $26,000.  W.  B.  Bartels,  J. 
M.  Colley,  D.  A.  Sams,  E.  Parker,  F. 
M.  McKay. 

Increases 

The  Seymour  Realty  Co.,  Cleve- 
land, $10,000  to  $40,000. 

The  Olmsted  Falls  Coal  &  Lumber 
Co.,  Olmsted  Falls,  $30,000  to  $50,000. 

The  Olmsted  Falls  Coal  &  Lumber 
Co.,  Olmsted  Falls,  $50,000  to  $100,- 
000. 

The  Springfield  Oil  Products  Co., 
Springfield,  $175,000  to  $500,000. 
(Common.) 

The  Springfield    Oil  Products     Co., 

Springfield,  $325,000  to  $1,000,000. 
(Preferred.) 


The  Herschel  Realty  Co.,  Cincinnati, 
$25,000  to  $120,000. 

The  Carl  Snyder  Restaurant  Co^ 
Cleveland,  $1,000  to  $125,000. 

The  Columbus  Mutual  Life  Insur- 
ance Co.,  Columbus,  $150,000  to  $200,- 
000. 

The  Sherman  Grain  Co.,  Fort  Lora- 
mie,  $15,000  to  $30,000. 

The  (jem  Rubber  Novelties  Co., 
Cleveland,  $25,000  to  $32,500. 

The  Fort  Loramie  Light  &  Power 
Co.,  Fort  Loramie,  $10,000  to  $25,000. 

The  Collier  Construction  Co.,  Cleve- 
land, $10,000  to  $50,000. 

The  Fitch  Distdown  Co.,  Cincinnati, 
$10,000  to  $20,000. 

The  Greenspring  Co-operative  Co., 
Greenspring,  $15,000  to  $5,000. 

The  Multi-Colortype  Co.,  BCiddle- 
town,  $200,000  to  $500,000. 

The  Toledo  Cotton  Goods  Manufac- 
turing Co.,  Toledo,  $35,000  to  $205,- 
000. 

The  Rubber  Products  Co.,  Barber- 
ton,  $1,000,000  to  $2,000,000. 

The  Coshocton  Art  Leather  Co.,  Co- 
shocton, $10,000  to  $50,000. 

The  East  Clifton  Savings  &  Loan 
Association,  Cincinnati,  $500,000  to 
$1,000,000. 

The  Johnson  Hardware  Co.,  Barber- 
ton,  $30,000  to  $35,000. 

The  Breece  Mfg.  Co.,  New  Boston, 
$300,000  to  $600,000. 

The  Milnor  Electric  Co.,  Cincinnati, 
$80,000  to  $100,000. 

The  Breece  Mfgr.  Co.,  New  Boston, 
$200,000  to  $900,000. 

The  Investors  Morteage  Co.,  Cleve- 
land, $250,000  to  $1,500,000. 

The  Proctor  &  Collier  Co.,  Cincin- 
nati, $40,000  to  $250,000. 

The  Linworth  Mutual  Light  &  Pow- 
er Co.,  Linworth.  $4,000  to  $15,000. 

The  Rupp  &  Bowman  Co.,  Toledo, 
$40,000  to  $80,000. 

The  Ravenna  Rubber  Products  Co., 
Ravenna.  $50,000  to  $75,000. 

The  Vital  Mfg.  Co.,  Cleveland, 
$100,000  to  $500,000. 

The  Troy  Oil  &  Gas  Co.,  Toledo, 
$55,000  to  $200,000. 

The  Bradford  Shoe  Co.,  Columbus, 
$150,000  to  $250,000. 

The  Clemens-Purvis  Oil  &  Gas  Co., 
UpDer  Sandusky.  $25,000  to  $100,000. 

The  Brandon  Realty  Co.,  Cincinnati, 
$5  000  to  $50,000. 

The  Coe  Hollow  Mining  Co.,  Nel- 
sonville.  $2,000  to  $10,000. 

The  Homan  Mf«?.  Co.,  Cincinnati, 
$500,000  to  $1,000,000. 


PUBLIC  UTILITIES  COMMISSIOK 


No.  2074— In  the  Matter  of  the  Petition  of  The  Galion  Telephone 
Company  of  Galion,  Ohio,  for  Lieave  to  Issue  Certain  Notes. 
— Prayer  Granted. 


(Dated  September  14,  1920.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard,-  and  was  heard  upon  the  application  of  The 
Galion  Telephone  Company,  (a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  Ohio),  asking  the  con- 
sent and  authority  of  this  Commission  to  make  and  isaue,  in  evi- 
dence of  applicant's  indebtedness  for  and  on  account  of  the  deferred 
payments  for  certain  telephone  apparatus  to  be  sold  it  by  The 
North  Electric  Manufacturing  Company  for  the  total  considera- 
tion of  $27,500.00,  $5,000.00  of  which  has  been  paid  in  cash,  six 
per  cent,  promissory  notes  of  the  total  principal  sum  of  $22,500.00 : 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits  filed 
herein  and  the  evidence  submitted  at  the  hearing  thereupon : 

That  the  applicant  has  contracted  for  the  purchase  of 
certain  telephone  apparatus  from  The  North  Electric  Manu- 
facturing Company  for  the  total  consideration  of  $27,500.00, 
$5,000.00  of  which  has  been  paid  in  cash; 

That  said  apparatus  is  reasonably  worth  the  considera- 
tion to  be  passed  therefor,  and 

That  the  making  and  issuing  of  $22,500.00  in  promissory 
notes  is  reasonably  required  and  necessary  to  evidence  appli- 
cant's indebtedness  for  and  on  account  of  the  deferred  pay- 
ments for  the  aforesaid  apparatus, 

and  is  satisfied  that  consent  and  authority  for  the  making  and 
issuing  of  said  notes  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Galion  Telephone  Company  be,  and 
hereby  it  is  authorized  to  make  and  issue  two  hundred  and  twenty- 
five  (225)  promissory  notes  of  the  principal  sum  of  one  hundred 
dollars  ($100.00)  each,  or  twenty-two  thousand,  five  hundred  dol- 
lars ($22,500.00)  in  all,  to  bear  interest  at  the  rate  of  six  (6)  per- 
centum  per  annum,  and  to  mature,  serially,  in  the  following  periods, 
viz: 

24  notes  in  two  year^  from  the  date  thereof, 

12  notes  in  two  and  one-half  years  from  the  date  thereof. 
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12  notes  in  three  years  from  the  date  thereof, 

12  notes  in  three  and  one-half  years  from  date  thereof, 

12  notes  in  four  years  from  the  date  thereof, 

12  notes  in  four  and  one-half  years  from  the  date  thereof, 

12  notes  in  five  years  from  the  date  thereof, 

12  notes  in  five  and  one-half  years  from  the  date  thereof, 

12  notes  in  six  years  from  the  date  thereof, 

12  notes  in  six  and  one-half  years  from  the  date  thereof, 

12  notes  in  seven  years  from  the  date  thereof, 

12  notes  in  seven  -and  one-half  years  from  date  thereof, 

12  notes  in  eight  years  from  date  thereof, 

12  notes  in  eight  and  one-half  years  from  date  thereof, 

12  notes  in  nine  years  from  the  date  thereof, 

17  notes  in  nine  and  one-half  years  from  the  date  thereof, 

and 
16  notes  in  ten  years  from  the  date  thereof. 

It  is  further 

Ordered,  That  said  notes  shall  be  made  and  issued  as  evidence 
of  applicant's  indebtedness  for  and  on  account  of  the  deferred 
payments  of  the  consideration  ($27,500.00,  $5,000.00  of  which  has 
been  paid  in  cash)  for  the  automatic  telephone  apparatus,  more 
particularly  described  in  Exhibit  C  attached  to  the  application 
herein,  which  exhibit  hereby  is  made  part  of  this  order  by  refer- 
ence, to  be  purchased  from  The  North  Electric  Manufacturing  Com- 
pany under  the  conditional  purchase  agreement  appended  to  the 
application  herein,  as  Exhibit  B,  and  for  no  other  purpose  whateso- 
ever.    It  is  further 

Ordered,  That  the  applicant  make  verified  reports  to  this  Com- 
mission of  the  issue  and  disposition  of  said  notes  pursuant  to  the 
terms  and  conditions  of  this  order. 

.?« 

No.  2073 — In  the  Matter  of  the  Application  of  The  Toledo,  Fostoria 
and  Findlay  Railway  Company  for  Authority  to  Issue  $800,000.00 
Five  Per  Cent.  Preferred  Capital  Stock  and  $365,000.00  Twenty- 
Year,  Six  Per  Cent.  Refunding  Mortgage  Bonds. — ^Prayer  Granted. 


(Dated  September  15,  1920.) 

This  day,  (it  appearing  to  the  Commission  that  an  emergency 
exists  which  may  result  in  loss  or  damage  to  the  public  and  the 
applicant,  the  rule  requiring  said  application  to  be  on  file  at  least 
ten  days  prior  to  hearing  being  hereby  waived) ,  this  matter  came 
on  to  be  heard,  and  was  heard  upon  the  application  of  The  Toledo, 
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Fostoria  and  Findlay  Railway,  (a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  Ohio) ,  asking  the  con- 
sent and  authority  of  this  Commission  to  issue,  (1)  five  per  cent, 
preferred  capital  stock  of  the  total  par  value  of  $800,000.00  to  be 
exchanged,  at  par,  for  applicant's  presently  outstanding  capital 
stock  which  it  has  denominated  "preferred  stock,"  and  (2)  twenty- 
year,  six  per  cent,  refunding  mortgage  bonds  of  the  principal  sum 
of  $365,000.00,  to  be  exchanged,  at  par,  for  its  presently  outstand- 
ing issue  of  first  mortgage  bonds,  of  the  same  principal  sum,  which 
mature  October  first,  1920 : 

Under  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  applicant  now  has  out- 
standing an  issue  of  first  mortgage  bonds  of  the  principal  sum  of 
$365,000.00,  which  matures  upon  October  first,  1920,  and  must,  on 
said  date,  be  discharged  or  refunded ;  that  it  also  has  outstanding  an 
issue  of  capital  stock  denominated  "preferred  stock"  which  should 
be  reorganized  by  an  issue  of  preferred  capital  stock  and  that 
the  issue  and  disposition  of  the  aforesaid  refunding  mortgage 
bonds  and  preferred  capital  stock  is  reasonably  required  and  necies- 
sary  for  the  aforesaid  capital  purposes,  and  is  satisfied  that  con- 
sent and  authority  for  the  issue  and  disposition  of  said  refunding 
mortgage  bonds  and  preferred  capital  stock  should  be  granted.  It 
is,  therefore. 

Ordered,  That  said  The  Toledo,  Fostoria  and  Findlay  Railway 
Company  be,  and  hereby  it  is  authorized  to  issue  its  five  per  cent, 
preferred  capital  stock  of  the  par  value  of  eight  hundred  thousand 
dollars  ($800,000.00)  and  its  twenty-year,  six  per  cent,  refunding 
mortgage  bonds  of  the  principal  sum  of  three  hundred  and  sixty- 
five  thousand  dollars  ($365,000.00).    It  is  further 

Ordered,  That  said  preferred  capital  stock  be  issued  in  ex- 
change, at  par,  for  applicant's  presently  outstanding  capital  stock 
denominated  "preferred  stock,"  and  said  bonds  in  exchange,  at  par, 
for  applicant's  presently  outstanding  issue  of  first  mortgage  bonds 
which  mature  upon  October  first,  1920,  nor  shall  said  preferred 
capital  stock  and  refunding  mortgage  bonds  be  issued  for  any  other 
purpose  whatesover.    It  is  further 

Ordered,  That,  forthwith  upon  the  exchange  of  any  of  said 
preferred  stock  and/or  first  mortgage  bonds,  the  same  be  rendered 
non-negotiable  and,  when  and  as  the  exchange  of  the  whole  of  said 
issue  is  consummated,  canceled  and  destroyed.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
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mission  of  the  issue  and  disposition  of  said  preferred  capital  stock 
and  refunding  mortgage  bonds,  and  the  cancellation  and  destruc- 
tion of  said  "preferred  stock"  and  first  mortgage  bonds,  pursuant 
to  the  terms  and  conditions  of  this  order. 


No.  2021 — ^The  Mclntire  Coal  and  Builders'  Supply  Company,  Com- 
plainant, vs.  The  Zanesville  Terminal  Railroad  Company  and  Hie 
Pennsylvania  Railroad  Company,  Defendants. — ^Prayer  Granted. 


(Dated  September  8,  1920.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence  and 
the  argument  of  council : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  defendants  are  discriminating 
against  complainant  in  that,  they  refuse  to  deliver  on  the  side 
tracks  of  said  complainant  carload  shipments  of  gasoline  in  the 
same  manner  as  they  are  serving  other  dealers  in  the  same  and  like 
commodities  under  similar  circumstances.    It  is,  therefore, 

Ordered,  That  defendants,  said  The  Zanesville  Terminal  Rail- 
road Company  and  said  The  Pennsylvania  Railroad  Company,  be, 
and  hereby  they  are  notified,  directed  and  required  to  cease  dis- 
criminating against  the  complainant  as  hereinbefore  found,  and  to 
furnish  it  service  upon  its  tracks  in  the  City  of  Zanesville,  Ohio, 
upon  such  terms,  conditions  and  requirements  of  safety,  as  are 
usual,  customary  and  lawful  in  the  handling  of  such  comimodities, 
when  transported  by  common  carriers  and  handled  by  consignees. 


No.  2027— In  the  Matter  of  the  Application  of  The  Burton  Public 
Service  Company  for  Consent  and  Authority  to  Issue  and  Dis- 
pose of  $10,000.00  Comm<m  Capital  Stock. — ^Prayer  Granted. 


(Dated  September  17,  1920.) 

This  day,  (the  assignment  of  this  cause  for  hearing  having  been 
passed  and  it  appearing  from  the  verified  allegations  in  said  appli- 
cation and  the  sworn  statements  and  exhibits  filed  in  connection 
therewith,  and  other  documentary  evidence  submitted,  that  the 
taking  of  oral  testimony  herein  is  unnecessary),  this  matter  came 
on  for  consideration  upon  the  application  of  The  Burton  Public 
Service  Company,  (a  corporation  duly  organized  and  existing  under 
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and  by  virtue  of  the  laws  of  Ohio) ,  asking  the  consent  and  author- 
ity of  this  Commission  to  issue  common  capital  stock  of  the  par 
value  of  $10,000.00,  the  proceeds  arising  from  the  sale  thereof  to 
be  used  (1)  to  construct  a  transmission  line  from  the  plant  of  The 
Ohio  Pail  Company,  at  Middlefield,  Ohio,  to  Burton,  and  to  improve 
and  enlarge  applicant's  existing  distribution  system  at  Burton, 
Ohio,  and  (2)  to  provide  for  the  payment  of  applicant's  legal  and 
other  expenses  incidental  to  its  organization : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  indegiendent  investigation  and  inquiry  there- 
upon : 

(1)  That  the  applicant  now  has  under  consideration  a 
transmission  line,  connecting  its  distributing  system  at  Bur- 
ton, Ohio,  with  the  plant  of  The  Ohio  Pail  Company,  at  Mid- 
dlefield, Ohio,  (where  electrical  energy  for  distribution  at  Bur- 
ton is  proposed  to  be  purchased),  and  certain  additions,  ex- 
tensions and  improvements  to  its  said  distribution  system, 
the  cost  of  which  has  been  conservatively  estimated  at  the 
sum  of  $9,490.10,  but  the  provision  of  which  will  render  un- 
used and  not  useful  presently  capitalized  property  of  the  value 
of  $1,760.00,  or  a  net  addition  to  its  capital  investment  of 
$7,730.10; 

(2)  That  the  applicant  incurred  certain  expenses  inci- 
dent to  its  organization  of  some  $500.00,  and 

(3)  That  the  issue  of  applicant's  common  capital  stock 
of  the  par  value  of  $8200.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  aforesaid  cap- 
ital purposes  of  the  applicant, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  common  capital  stock  of  the  par  value  of 
$8,200.00  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Burton  Public  Service  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
par  value  of  eight  thousand,  two  hundred  dollars  ($8,200.00),  and 
that  said  capital  stock  be  sold  for  the  highest  price  obtainable  but 
not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to- wit : 

.  (a)     The  payment  of  the  net  cost,  viz:  $7,730.10,  of  pro- 

viding the  transmission  line  connecting  its  present  distribu- 
tion system  at  Burton,  Ohio,  with  the  plant  of  The  Ohio  Pail 
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Company  at  Middlefield,  Ohio,  and  the  completion  of  the  pro- 
posed additions  and  improvements  to  its  said  distribution 
system,  the  cost  of  which  has  been  estimated  at  the  sum  of 
$9,490.10,  but  which  said  additions  and  improvements  to  its 
facilities  will  render  unused  and  non-useful  presently  capital- 
ized property  of  the  value  of  $1,730.00 ; 

(b)  The  balance  of  such  proceeds  to  be  applied  toward 
the  payment  of  the  legal  and  contingent  fees  incident  to  ap- 
plicant's organization  and  any  unused  portion  thereof  to  be 
used  as  a  working  capital. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and  the  expenditure  of  the  proceeds  thereof  pur- 
suant to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  said  petition,  in  so  far  as  it  asks  authority  to 
issue  common  capital  stock  of  the  additional  par  value  of  $1,800.00, 
be,  and  hereby  it  is  denied. 


No.  1228-^In  the  Matter  of  the  Joint  Petition  of  The  Coshocton 
Telephone  Company,  The  Citizens  Telephone  Company  and  David 
R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowie,  as  Receivers  of 
Central  Union  Telephone  Company,  for  Such  Consent  and  Ap- 
proval of  The  Public  Utilities  Commission  of  Ohio  as  May  be 
Necessary  to  Permit  the  Petitioners  to  Purchase  and  Sell  Certain 
Telephone  Property. — Former  Order  Modified. 


(Dated  September  7,  1920.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
consideration  upon  the  application  of  The  Coshocton  Telephone 
Company  for  such  modification  and  amendment  of  this  order, 
made  and  entered  herein  as  of  date  July  first,  1918,  as  will  permit 
and  authorize  said  company  to  establish,  in  lieu  of  the  rates, 
charges,  tolls  and  rentals  for  furnishing  local  exchange  service  in 
the  municipalities  of  Coshocton,  Conesville,  Plainfield  and  West 
Lafayette,  Ohio,  fixed  and  prescribed  by  said  order,  the  rates 
charges,  tolls  and  rentals  for  such  service  set  forth  in  the  pro- 
posed schedule  identified  as  P.  U.  C.  O.  No.  2,  appended  to  the  said 
application. 
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The  Commission,  being  fully  advised  in  the  premises,  finds 

that,  taking  into  consideration  the  value  of  the  property  used  and 

useful  in  the  furnishing  of  said  service,  the  cost  of  furnishing  the 

same,  and  the  necessary  amounts  which  should  be  set  aside  from 

income  for  depreciation  and  contingencies,  the  rates,  charges,  tolls 

and  centals  for  the  furnishing  of  said  service  in  said  municipalities 

set  forth  in  said  schedule,  identified  as  aforesaid  and  appended  to 

the  instane  application  herein,  save  and  except  the  rates,  charges 

and  rentals  for  the  furnishing  of  the  following  classes  of  service 

which,  in  so  far  as  they  exceed  the  following  rates,  charges  and 

rentals,  hereby  are  found  and  determined  to  be  excessive,  unjust 

and  unreasonable,  viz.: 

Coshocton 

Business,  individual  line,  $60.00  net  per  year 

two-party  line,  48.00  net  per  year 

P.  B.  X,  Trunk  84.00  net  per  year 

are  not  unjust,  unreasonable  nor  excessive  and  will  not  yield  a  rate 
of  return  greater  than  said  The  Coshocton  Telephone  Company  is 
entitled  to  earn  upon  its  property  so  devoted  to  the  service  of  the 
public  in  said  municipalities.    It  is,  therefore. 

Ordered,  That  the  order  made  and  entered  herein  on  the  first 
day  of  July,  1918,  be,  and  hereby  it  is  modified  and  amended  to 
permit  and  authorize  The  Coshocton  Telephone  Company  to  estab- 
lish, effective  September  fifteenth,  1920,  and  thereafter  to  maintain, 
impose  and  collect  for  the  furnishing  of  telephone  service  in  the 
municipalities  of  Coshocton,  Conesville,  Plainfield,  and  West  La- 
fayette, Ohio,  the  rates,  charges,  tolls  and  rentals  hereinbefore 
found  and  determined  to  be  not  unjust,  excessive  or  unreasonable 
instead  and  in  lieu  of  the  rates,  charges,  tolls  and  rentals  fixed  and 
prescribed  by  said  order.    It  is  further 

Ordered,  That  schedules  be  filed  accordingly. 

No.  2039 — In  the  Matter  of  the  Application  of  The  Amherst  Home 
Telephone  Company  for  Authority  to  Issue  Stock.  —  Prayer 
Granted.  

(Dated  September  10,  1920.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified  al- 
legations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary). 
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this  matter  came  on  for  consideration  upon  the  application  of  The 
Amherst  Home  Telephone,  (a  corporation  duly  organized  and  exist- 
under  and  by  virtue  of  the  laws  of  Ohio),  asking  the  consent  and 
authority  of  the  Commission  to  issue  common  capital  stock  of  the 
par  value  of  $5,000.00,  the  proceeds  arising  from  a  sale  thereof  to 
be  used,  (1)  to  discharge  $2,500.00  short  term  notes  of  the  appli- 
cant, the  moneys  procured  by  making  of  which  were  expended  for 
the  provision  of  net  additions  to  applicant's  plant  and  facilities,  and 
(2)  to  provide  other  additions,  extensions  and  improvements  to 
its  facilities,  the  cost  of  which  has  been  estimated  at  $2,500.00 : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Conunission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  thereupon, 

(1)  That  the  applicant  has  indebtedness,  represented  by 
short  term  promissory  notes  issued  to  banks,  in  the  sum  of 
$2,500.00,  the  loans  procured  by  issuing  which  notes  were  ex- 
pended for  actual  net  additions  to  its  plant,  and 

(2)  That  the  applicant  has  other  additions,  extensions 
and  improvements  to  its  plant  and  facilities  in  contemplation, 
the  cost  of  which  will  be  in  excess  of  the  sum  of  $2,500.00, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  capital  stock  should  be  granted.    It  is,  therefore. 

Ordered,  That  The  Amherst  Home  Telephone  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
par  value  of  five  thousand  dollars  ($5,000.00),  and  that  the  said 
capital  stock  be  sold  for  the  highest  price  obtainable  but  not  less 
than  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to- wit  : 

(a)  The  payment  and  discharge  of  applicant's  said  in- 
debtedness (represented  by  short-term  promissory  notes)  of 
the  sum  of  $2,500.00  created  and  incurred  for  and  on  account 
of  the  provision  of  net  additions,  extensions  and  improvements 
to  its  facilities,  and 

.  (b)  The  payment,  in  part  and  to  the  extent  of  $2,500.00, 
for  further  additions,  extensions  and  improvements  to  appli- 
cant's facilities. 

It  is  further 

Ordered,  That,  forthwith  upon  the  payment  of  the  same,  said 
notes  shall  be  cancelled  and  destroyed.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
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mission  of  the  issue  and  disposition  of  said  capital  stock,  the  ex- 
penditure of  the  proceeds  thereof  and  the  destruction  of  said  pres- 
ently outstanding  promissory  notes,  pursuant  to  the  terms  and  con- 
ditions of  this  order. 

Advanced  Utility  Rate  Proceeding  No.  23. — In  the  Matter  of  the 
Proposed  Increased  Rates  of  The  Springfield  Light,  Heat  and 
Power  Company  for  Steam  Heating  Service,  Filed  to  Become 
Effective  August  24,  1920.— Dismissed. 


(Dated  September  13,  1920.) 

The  Bancroft  Hotel  Company,  The  Peoples  Outfitting  Com- 
pany, The  Fairbanks  Building  Company  and  E.  L.  3huey,  protest- 
ants,  having  this  day,  by  their  attorneys,  George  S.  Raup  and  John 
M.  Cole,  withdrawn  their  protest  against  the  going  into  effect  of 
the  schedule  or  rates  and  charges  heretofore  suspended  herein,  and 
the  respondent.  The  Springfield  light,  Heat  and  Power  Company, 
by  the  filing  of  an  undertaking  herein,  having  charged  the  increased 
rates  carried  in  its  said  schedule  from  the  date  as  of  which  said 
schedule  was  published  to  become  effective,  it  is 

Ordered,  That  the  order,  heretofore  made  and  entered  herein, 
suspending  the  going  into  effect,  upon  August  24,  1920,  of  re- 
spondent's schedule,  designated  Second  Revised  Sheet  No.  6  and 
Second  Revised  Sheet  No.  7  to  P.  U.  C.  O.  No.  2,  providing  for  steam 
heating  service  in  the  City  of  Springfield,  Ohio,  be,  and  hereby  it 
is  vacated,  and  this  proceeding  discontinued. 


Advanced  Utility  Rate  Proceeding  No.  28^In  the  Matter  of  the 
Application  of  The  Mutual  Heating  and  Lighting  Company  for 
an  Order  of  the  Commission  Waiving  the  Requirement  of  the 
Statute  That  Certain  Notices  be  Published. 


(Dated  September  16,  1920.) 

This  day  this  matter  came  on  for  consideration  upon  the  peti- 
tion of  The  Mutual  Heating  and  Lighting  Company  for  an  order  of 
this  Commission  authorizing  the  publication  of  a  notice  of  increase 
in  its  rates  for  steam  heating  service  for  one  week  instead  of  three 
consecutive  weeks,  as  in  Section^  614-20  (General  Code  of  Ohio) 
provided : 

And,  it  appearing  that  the  applicant  has  entered  into  an  agree- 
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ment  with  each  of  its  customers  providing  that  the  rates  and 
charges  for  said  service  during  the  season  of  1920-21  shall  be  based 
upon  the  applicant's  actual  operating  costs,  plus  a  reasonable  re- 
turn upon  the  investment  in  the  applicant's  facilities;  that  it  will 
be  necessary  for  the  applicant,  from  month  to  month,  to  file  with 
the  Commission,  schedules  publishing  specific  rates  and  charges  for 
its  said  heating  service  varying  with  the  operating  costs  for  the 
preceeding  month ;  and,  that  the  publication  of  notice  of  the  filing 
of  such  schedules,  as  provided  by  said  Section  614-20  (G.  C.  of 
Ohio)  for  three  consecutive  weeks  will  entail  unnecessary  expense 
and  labor,  the  Commission  is  satisfied  that  the  publication  of 
notice  of  such  increases  in  said  rates  and  charges  of  said  Company 
for  one  week  will  give  sufficient  notice  thereof  to  applicant's  pa- 
trons, It  is  therefore 

Ordered,  That  The  Mutual  Heating  and  Lighting  Company,  be 
and  hereby  it  is  authorized  to  confine  the  publication  of  the  notice 
of  the  filing  of  schedules  effecting  an  increase  in  its  steam  heating 
rates  to  one  week  during  the  ensuing  season  of  1920-21. 
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In  Case  of  the  Succession  to  Stock  in  a  Corporation  Consolidated 
Under  the  Laws  of  This  and  Other  States  and  Having  Its  Prin- 
cipal Place  of  Business  in  Another  State,  It  is  Held, — 1.  The 
Inheritance  Tax  Law  of  This  State  Applies  to  the  Succession  to 
Such  Stock,— 2.  The  Probate  Court  of  the  County  in  Which  the 
General  Office  of  the  Company  in  This  State  is  Located,  or  of  the 
County  in  Which  the  Company  has  Property  in  This  State,  has 
Jurisdiction  to  Determine  the  Tax. — 3.  The  Stock  Would  be  Ap- 
praised at  Such  Proportion  of  its  Market  Value  as  is  Determined 
by  the  Proportion  of  the  Entire  Property  of  the  Company  Located 
In  Ohio,  Due  Allowance  Being  Made  for  the  Location  of  Particu- 
lar Property  in  This  and  Other  States;  in  Other  Words,  Sub- 
stantially the  Same  Process  of  Apportionment  Should  be  Fol- 
lowed by  the  Tax  Commission  in  the  Appraisement  of  Interstate 
Public  Utility  Property  for  Property  Tax  Purposes.— 4.  It  is  the 
Duty  of  Such  Consolidated  Company  to  Fix  One  General  Office  in 
This  State.  Where  Such  Office  is  Located,  in  Case  Formal  Action 
has  not  Been  Taken  is  a  Question  of  Fact  to  be  Determined  by 
the  Court  Which  Determines  the  Tax.  The  Location  of  Such 
Principal  Office  Determined  in  the  District  of  Origination  of  the 
Tax  for  the  Purpose  of  Section  5348-14  of  the  General  Code. 


No.  1548— (Opinion  Dated  September  7,  1920.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  Receipt  is  acknowledged  of  your  letter  of  re- 
cent date  requesting  the  opinion  of  this  department  upon  the  fol- 
lowing question : 

"The  ABC  Ry.  Co.,  is  a  consolidated  corporation  organ- 
ized in  Ohio  as  well  as  in  other  states  but  does  not  maintain 
any  principal  place  of  business  in  this  state  although  about 
45%  of  its  property  is  located  in  Ohio. 

X,  a  nonresident  of  this  state  owns  at  the  time  of  death 
certificates  of  stock  in  such  railway  company,  having  a  market 
value  of  $50,000.  Application  is  filed  with  this  commission 
to  have  the  Ohio  inheritance  tax  determined  on  said  stock. 
Will  you  be  good  enough  to  advise  us  where,  that  is,  in  what 
probate  court  the  application  should  be  filed  by  us  and  where 
the  inheritance  tax  assessed  against  the  successions  arising 
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from  said  certificate  of  stock  shall  be  deemed  to  have  origin- 
ated? Please  advise  us  also  whether  in  the  determination  of 
such  tax  we  can  consider  any  more  than  45%  of  the  value  of 
said  certificate  being  the  part  of  the  value  proportionate  to 
the  share  of  the  Ohio  property  in  said  corporation." 

This  department  is  at  a  loss  to  understand  how  the  facts  stated 
in  the  Commission's  communication  can  legally  exist.  Consolidated 
corporations  of  this  kind  are  subject  to  the  provisions  of  the  fol- 
lowing section  of  the  General  Code : 

"Sec.  9043.  As  soon  as  convenient  after  the  consolida- 
tion, the  new  company  shall  establish  a  principal  office  at  some 
point  in  this  state  on  the  line  of  its  road,  but  may  change  it 
at  pleasure.  Public  notice  of  such  establishment  or  change 
shall  be  given  in  some  newspaper.  This  section  and  other 
laws  respecting  the  residence  of  directors  of  corporations,  the 
keeping  of  a  principal  or  general  office,  and  the  records  of 
corporations,  shall  not  apply  to  consolidated  railroad  com- 
panies formed  by  the  consolidation  of  a  company  or  companies 
created  by  or  existing  under  the  laws  of  this  state  and  any 
other  state  or  states,  with  a  railroad  company  or  companies 
of  this  state  or  of  any  other  state.  The  election  for  directors 
of  such  consolidated  companies  may  be  held  at  the  principal 
office  of  the  company,  whether  located  in  this  or  any  other 
state  under  the  laws  of  which  the  consolidated  company  was 
created.  But  at  least  two  directors  of  such  consolidated  com- 
pany must  be  residents  of  this  state,  and  a  general  office  of 
the  company  maintained  within  this  state,  of  which  notice 
shall  be  given  as  above  provided." 

The  purport  of  this  section  is  that  while  it  does  not  require  the 
principal  office  of  the  corporation  where  its  stock  books  and  records 
are  kept  to  be  maintained  in  this  state,  yet  it  not  only  does  not 
dispense  with  but  expressly  makes  the  requirement  that  a  general 
office  of  the  company  be  maintained  within  this  state.  While  this 
statute  has  not  been  construed,  it  seems  a  reasonable  interpretation 
of  it  to  say  that  it  is  not  satisfied  by  the  mere  maintenance  of 
local  offices,  such  as  ticket  offices  at  different  points  in  the  state, 
but  refers  to  the  selection  of  some  particular  place  in  this  state 
and  the  giving  of  public  notice  thereof  as  a  general  office. 

The  possibility  is  thus  suggested  of  there  being  in  fact  a  gen- 
eral office  of  the  company  in  this  state.  If  so,  it  is  believed  that 
the  location  of  such  general  office  would  determine  the  district  of 
origin  of  the  tax  within  the  meaning  of  Section  5346-14  of  the 
General  Code,  which  provides  that: 

"In  the  case  of  shares  of  stock  in  a  corporation  organized 
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or  existing  under  the  laws  of  this  state,  such  taxes  shall  be 
deemed  to  have  originated  in  the  municipal  corporation  or 
township  in  which  such  corporation  has  its  principal  place  of 
business  in  this  state." 

Even  though  the  section  quoted  has  not  been  complied  with  it 
is  quite  possible  that  the  company,  if  applied  to  with  a  citation  of 
the  section,  might  select  such  a  general  office.  In  the  determina- 
tion of  the  inheritance  tax  it  is  the  opinion  of  this  department  that 
the  location  of  such  office  is  a  question  of  fact,  so  that  failure  to 
comply  with  Section  9043  of  the  General  Code  would  not  prevent 
the  due  administration  of  the  inheritance  tax  law.  This  observa- 
tion answers  one  of  the  questions  submitted  in  your  letter. 

Another  of  your  questions  relates  to  the  valuation  of  the  stock. 
On  this  point  it  is  believed  that  the  cases  arising  from  other 
states  similar  laws  should  be  followed.  New  York,  for  example, 
the  inheritance  tax  law  of  which  is  very  similar  to  that  of  Ohio  in 
that  neither  has  express  provision  for  such  cases,  holds  that  shares 
of  stock  in  a  consolidated  corporation  existing  under  the  laws  of 
several  states,  including  New  York,  are  subject  to  inheritance  tax- 
ation under  the  laws  of  that  state,  but  not  at  their  full  value.  The 
rule  is  that  the  appraising  authority  is  required  fairly  and  equit- 
ably to  determine  how  much  of  the  property  of  the  corporation  is 
located  within  the  state  and  to  apply  the  ratio  so  ascertained  to  the 
whole  value  of  the  stock. 

Similar  holding  is  made  in  Massachusetts  and  New  Hampshire. 

See— Matter  of  Cooley,  186  N.  Y.  220 ; 
Matter  of  Thayer,  192  N.  Y.  430; 
Kingsbury  v.  Chapin,  196  Mass.  533; 
Gardiner  v.  Carter,  74  N.  H.  507. 

As  to  the  exact  method  of  apportionment  these  decisions  do  not 
lay  down  any  hard  and  fast  rule.  The  Cooley  case  suggested  appor- 
tionment on  the  basis  of  the  miles  of  track  of  the  consolidated 
railroad  corporation.  The  Thayer  case  held  that  such  rule  was 
properly  deviated  from  in  cases  in  which  valuable  property  be- 
longing to  the  company  had  a  definite  and  fixed  situs  in  one  or 
the  other  of  the  states. 

All    the  cases,  however,  refer  to  the  analogy  of  the  property 
taxation  statutes,  under  which,  in  various  forms,  interstate  prop- 
erty is  valued  as  a  unit  subject  to  apportionment.    In  the  Thayer 
case,  for  example,  the  successful  counsel  cited  to  the  court  the 
case  of  Fargo  v.  Hart,  193  U.  S.  490,  and  though  not  referred  to  in 
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the  brief  opinion  of  the  court,  it  undoubtedly  furnished  the  analogy 
upon  which  the  court  proceeded. 

In  short,  the  rule  as  it  exists  requires  the  Commission  to  apply 
by  analogy  the  method  of  apportionment  employed  by  the  Commis- 
sion under  Sec.  5420,  et  seq.,  of  the  General  Code  in  determin- 
ing the  value  of  the  property  of  public  utilities  to  be  assessed 
and  taxed  as  property  within  this  state.  It  would  not  do  to  say 
that  the  Commission  is  absolutely  bound  by  this  analogy,  but  the 
Commission  should  follow  the  same  principles.  The  Commission  un- 
doubtedly has  data  in  its  office  from  which  it  can  determine  what 
portion  of  the  property  of  the  ABC  Railway  Company  is  taxed  on 
the  unit  plan  in  Ohio ;  the  safest  advice  for  the  Commission  to  give 
to  the  appraising  authority  would  be  based  upon  such  data;  and 
this  department  must  advise  you  that  any  great  deviation  from  the 
proportion  so  ascertained,  such  as  the  appraisement  of  the  stock 
at  its  full  market  value,  would  under  the  decisions  cited  be  erron- 
eous. 

The  most  difficult  of  the  three  questions  submitted  by  the 
Commission  has  been  reserved  to  the  last.  The  facts  stated  in 
the  Commission's  letter  show  that  the  corporate  books  and  records 
are  not  kept  in  the  state  of  Ohio,  so  that  a  transfer  of  the  stock 
in  this  state  will  not  be  necessary.  From  this  it  might  be  argued 
that  the  succession  to  the  stock  is  not  taxable  at  all  and  that  the 
stock  does  not  constitute  property  in  this  state;  moreover,  from 
the  same  fact  arises  the  difficulty  of  determining  what  probate 
court  in  Ohio  has  jurisdiction  to  determine  the  tax.  The  latter 
difficulty  would  disappear,  of  course,  if  there  were  other  Ohio 
assets  than  the  stock  mentioned  by  the  Commission,  which  other 
assets  most  likely  would  by  their  nature  suggest  the  proper  court. 
It  will  be  assumed,  however,  that  there  are  no  such  other  assets. 

As  to  the  effect  of  the  fact  that  the  company's  books  and  rec- 
ords are  not  kept  within  this  state  and  its  real  principal  office  is  not 
here  maintained  upon  the  taxablity  of  the  stock,  it  would  seem  that 
that  question  is  foreclosed  in  favor  of  the  state  by  the  authorities 
cited.  In  each  of  the  court  of  appeals  cases  from  New  York  which 
have  been  mentioned  the  stock  books  of  the  company  were  not  kept 
in  the  State  of  New  York ;  nor  was  the  principal  managerial  office 
of  the  consolidated  Company  maintained  in  that  state;  yet  the 
court  of  appeals  held  succession  to  the  stock  to  be  taxable,  sub- 
ject to  the  rule  of  apportionment  above  described.  In  neither 
case  was  the  question  of  jurisdiction  discussed  or  even  raised. 
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Both  cases  originated  in  the  surrogate's  court  of  the  county  of 
New  York.  Quite  possibly  there  were  other  assets  definitely  lo- 
cated in  New  York  sufficient  to  give  that  surrogate  jurisdiction. 

The  inheritance  tax  law  vests  jurisdiction  to  determine  the 
tax  in  "the  probate  court  of  any  county  of  the  state  having  juris- 
diction to  grant  letters  testamentary  or  of  administration  upon  the 
estate  of  a  decedent,  *  *  *  or  to  give  ancillary  letters  thereon."  In 
this  connection  it  is  obvious  that  the  jurisdiction  of  the  particular 
court  to  determine  the  tax  law  depends  upon  its  jurisdiction  in  a 
proper  case  to  issue  ancillary  letters  testamentary  or  of  adminis- 
tration upon  the  estate  of  the  decedent.  No  case  has  been  found 
in  this  state  upon  the  point  or  any  point  analogous  thereto.  The 
general  principal  upon  which  the  jurisdiction  of  the  courts  of  a 
state,  or  the  particular  courts  thereof,  to  grant  ancillary -letters 
depends  is,  of  course,  familiar;  it  is  that  the  presence  of  assets 
within  the  territorial  jurisdiction  of  the  court  is  sufficient. 

Section  10604  of  the  General  Code,  granting  such  jurisdic- 
tion to  the  probate  courts  of  this  state,  is  merely  declaratory  of 
such  general  prinjciples  when  it  states,  in  part,  that: 

"When  a  person  dies  intestate  in  any  other  state  or  coun- 
try, leaving  an  estate  to  be  administered  within  this  state, 
administration  thereof  shall  be  granted  by  the  probate  court 
of  a  county  in  which  there  is  any  estate  to  be  administered. 
The  administration  first  lawfully  granted,  in  the  last  mentioned 
case,  shall  extend  to  all  the  estate  of  the  deceased,  within  the 
state;  and  exclude  the  jurisdiction  of  any  other  court." 

The  courts  of  New  York,  cases  from  which  have  been  prev- 
iously cited  in  this  opinion,  have  applied  administration  and  in- 
heritance tax  statutes  to  questions  very  much  like  that  involved 
in  the  Commission's  inquiry  by  holding  that  the  location  of  cor- 
porate stocks  as  assets  for  the  purpose  of  determining  the  juris- 
diction of  the  courts  of  the  state,  and  of  particular  courts  of  that 
state,  is  to  be  determined  by  the  location  of  the  property  of  the 
corporation,  rather  than  the  location  of  the  principal  office  thereof. 
Matter  of  Fitch,  160  N.  Y.  87. 

The  following  is  quoted  from  the  opinion  of  Chief  Justice  Parker 
in  that  case : 

"The  property  consisted  of  348  shares  of  the  capital  stock 
of  the  Consolidated  Gas  Company  of  New  York.  *  *  ♦ 

The  legislature  might  have  provided  that  where  a  non- 
resident dies  owning  stock  in  a  New  York  corporation,  the  sur- 
rogate of  the  county  where  the  company  has  its  principal 
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place  of  business  shall  have  power  to  impose  the  tax  upon 
the  decedent's  interest  in  the  corporation,  but  it  did  not  do 
so,  and  the  appellant  insists  that  the  facts  appearing  in  the 
petition  in  this  record  dp  not  bring  the  matter  within  the 
jurisdiction  of  the  Surrogate's  Court  under  any  reasonable 
construction  of  the  statute.  So  much  of  the  statute  as  is 
material  in  a  discussion  of  the  question  reads  as  follows: 
"(The  court  here  quotes  the  jurisdiction  provision  of  the 
inheritance  tax  law  of  New  York,  which  is  almost  identical 
with  that  of  Ohio.)"  ***** 

The  jurisdiction  of  the  court  is  to  be  determined  by  the 
answer  to  the  question :  Had  the  court  power  to  issue  letters  ? 


9|K         ♦        « 


Section  2476  of  the  Code  provides  as  follows:  (The  court 
here  quotes  a  provision  of  the  administration  code  of  New 
York  which  is-  substantially  identical  with  the  above  quoted 
from  the  Ohio  statutes)   *  *  *  * 

It  is  our  view  *  *  *  that  the  Taxable  Transfer  Act  and  the 
sections  of  the  Code  providing  for  the  granting  of  letters 
testamentary  and  administration,  or  of  ancillary  letters,  should 
be  read  together  as  if  constituting  one  enactment.  Thus  read- 
ing them,  the  taxing  provisions  of  the  act  and  the  provisions 
providing  the  machinery  for  collection  of  the  tax  are  in  per- 
fect harmony,  and  that  which  is  held  to  be  property  within 
the  meaning  of  that  portion  of  the  statute  which  provides 
that  a  tax  shall  be  imposed  upon  its  transfer,  is  also  property 
for  the  purpose  of  conferring  upon  the  Surrogate's  Court 
jurisdiction  to  impose  the  tax.  But  if  the  Taxable  Transfer 
Act  and  the  sections  of  the  Code  relating  to  the  issue  of  let- 
ters testamentary  and  of  administration  be  not  read  together 
as  one  enactment,  we  are,  nevertheless,  of  the  opinion  that 
the  interest  which  the  decedent  had  in  the  Consolidated  Gas 
Company  must  be  held  to  be  property  within  the  meaning 
of  the  word  as  used  in  the  section  of  the  Code  (supra). 

In  Bronson's  Case  (150  N.  Y.  1)  *  *  *  as  to  shares  in  the 
corporation  (owned  by  a  non-resident  decedent)  the  court 
said:  'Shareholders  are  persons  who  are  interested  in  the 
operation  of  the  corporate  property  and  franchises  and  their 
shares  actually  represent  undivided  interests  in  the  corporate 
enterprise.  The  corporation  has  a  legal  title  to  all  the  prop- 
erties acquired  and  appurtenant;  but  it  holds  them  for  the 
pecuniary  benefit  of  those  persons  who  hold  the  capital  stock. 
*  *  *  *  Each  share  represents  a  distinct  interest  in  the 
whole  of  the  corporate  property.  ***'      ♦**♦* 

The  court  having  decided  that  in  such  a  case  as  this  the 
property  of  the  shareholder  is  where  the  corporate  property 
is,  it  is  quite  difficult  to  see  how  an  assertion  to  the  effect 
that  such  a  property  is  not  property  within  the  meaning  of 
section  2476  of  the  Code,  can  be  supported.  It  is  true  that 
in  the  case  *  *  *  the  legatee  was  apparently  content  to  ac- 
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cept  the  certificate  of  stock,  and  the  corporation  to  transfer 
them  on  its  books,  so  that  all  parties  were  satisfied.  But  it 
might  easily  have  been  otherwise  had  the  Consolidated  Gas 
Company  refused  to  transfer  the  shares  on  its  books,  *  *  * 
*  *  *  Mrs.  Fitch's  executor  could  not  have  compelled  this 
transfer,  for  a  foreign  executor  cannot,  in  his  representa- 
tive capacity,  maintain  an  action  *  *  *  in  this  state.    *  *  * 

Again,  a  situation  might  have  been  presented  during  the 
period  of  administration,  where  the  executor  would  have 
deemed  it  his  duty  to  apply  *  *  ♦  in  behalf  of  the  stockholder's 
common  law  right  of  inspection  of  the  books  of  the  corpora- 
tion *  *  *.  Or  it  might  happen  that  during  the  period  of 
administration  the  directors  of  the  corporation,  *  *  *  *  would 
execute  the  promissory  notes  of  the  corporation  payable  to 
one  of  their  number  *  *  *. 

Other  illustrations  might  be  cited  showing  how,  in  its 
practical  every-day  working  out,  the  interest  in  corporate 
property,  independent  of  the  certificate  itself,  is  treated  as 
property  for  the  purposes  of  administration.  Whether  letters 
shall  be  granted  presents  a  question  of  judicial  discretion,  not 
of  jurisdiction,  *  *  *. 

While  the  illustrations  cited  by  the  learned  Chief  Justice 
would  seem  to  require  the  intervention  of  courts  having  jurisdic- 
tion over  the  managerial  officers  at  the  principal  place  of  business 
of  the  company ;  yet  it  will  be  observed  that  the  underlying  theory 
of  the  cage  is  that  the  location  of  the  corporate  property  within 
the  jurisdiction  of  the  court  makes  shares  of  stock  in  the  corpora- 
tion assets  to  be  administered  upon.  With,  this  case  before  it,  it 
is  easy  to  appreciate  how  the  court  of  appeals  of  New  York  in  the 
other  and  later  cases  which  have  been  cited  found  no  difficulty  with 
the  question  of  jurisdiction,  when  confronted  with  the  case  of 
stock  in  consolidated  corporations  having  their  principal  place  of 
business  outside  the  state. 

No  case  has  been  found  in  Ohio  which  is  inconsistent  with  the 
reasoning  of  the  case  just  cited.  It  is  the  opinion  of  this  depart- 
ment that  that  case,  in  connection  with  the  other  cases  mentioned 
in  this  opinion,  should  be  followed,  as  it  is  a  case  arising  under 
statutes  substantially  identical  with  those  of  Ohio.  To  follow  it 
would  be  to  afford  jurisdiction  to  the  probate  court  of  any  county 
in  which  a  consolidated  company  might  have  property;  and  the 
court  first  assuming  jurisdiction  would  retain  it  to  the  exclusion 
of  all  other  courts  which  might  have  assumed  jurisdiction  in  the 
first  instance. 

It  would  seem  also  that  if  a  general  office  were  designated 


610  Department  Reports 

under  the  statute  referred  to  in  the  former  portion  of  this  opinion, 
the  probate  court  of  the  county  in  which  such  general  office  was 
located  would  have  jurisdiction;  most  likely,  however,  such  gen- 
eral office  would  be  located  in  a  county  in  which  the  company  had 
other  property. 

In  conclusion  it  is  the  opinion  of  this  department  that  in  case 
of  the  succession  to  stock  in  corporations  consolidated  under  the 
laws  of  this  and  other  states  and  having  its  principal  place  of  busi- 
ness in  another  state :  it  is  held : 

(1)  The  inheritance  tax  law  of  this  state  applies  to  the 
succession  to  such  stock. 

(4)  The  probate  court  of  the  county  in  which  the  gen- 
eral office  of  the  company  in  this  state  is  located,  or  of  any 
county  in  which  the  company  has  property  in  this  state,  has 
jurisdiction  to  determine  the  tax. 

(3)  The  stock  should  be  appraised  at  such  proportion 
of  its  market  value  as  is  determined  by  the  proportion  of  the 
entire  property  of  the  company  located  in  Ohio,  due  allow- 
ance being  made  for  the  location  of  particular  property  in 
this  and  other  states;  in  other  words,  substantially  the  same 
process  of  apportionment  should  be  followed  as  is  followed 
by  the  Tax  Commission  in  the  appraisement  of  interstate 
public  utility  property  for  property  tax  purposes. 

(4)  It  is  the  duty  of  such  consolidated  company  to  fix 
one  general  office  in  this  state.  Where  such  office  is  located, 
in  case  formal  action  has  not  been  taken,  is  a  question  of 
fact  to  be^  determined  by  the  court  which  determines  the  tax. 
The  location  of  such  principal  office  determines  the  district 
of  organization  of  the  tax  for  the  purposes  of  section  5348-14 
of  the  General  Code. 


It  is  the  Duty  of  the  County  Surveyor  Under  the  Direction  and 
Supervision  of  the  State  Highway  Commissioner  to  Pirepare  and 
Furnish  the  County  Commissioners  a  0>py  of  a  Road^lVfap  of 
the  County  as  Described  in  Section  7188  General  Code. 


No.  1560— (Opinion  Dated  September  10,  1920.) 

Hon.  Benton  G.  Hay,  Prosecuting  Attorney,  Wooster,  Ohio. 

Dear  Sir:     You  have  recently  written  to  this  Department  as 

follows : 

"The  county  commissioners  desire  a  good  and  complete 
road  map  of  the  county  as  the  road  records  are  not  in  good 
shape.    Unless  this  is  done  by  the  surveyor  and  his  deputies  as 
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a  part  of  their  duties  it  will  cost  approximately  $1500  to  get  a 
map  such  as  they  desire.  The  surveyor  says  his  office  is  toc> 
busy  to  do  this  work.  Is  it  the  duty  of  the  surveyor  to  do  this 
work  for  the  commissioners,  if  they  want  it  done  ? 

Have  the  commissioners  the  right  to  contract  with  the 
deputy  surveyor  for  the  performance  of  this  work  and  pay  him 
the  $1500?  The  work  would  be  done  after  regular  office 
hours.  Have  the  commissioners  the  right  to  make  such  a 
contract  with  anyone  without  advertising  for  bids?" 

No  statute  has  been  found  authorizing  the  county  commis- 
sioners on  their  own  account  to  expend  public  funds  in  procuring 
the  making  of  road  maps.  That  matter,  so  faf  as  a  search  of  the 
statutes  has  revealed,  is  now  covered  by  enactments  relating  pri- 
marily to  the  duties  of  the  State  Highway  Commissioner  and  the 
County  Surveyor. 

Sections  1187  and  1188  G.  C.  read  (108  0.  L.  Pt.  I,  482) : 

"Sec.  1187.  The  state  highway  commissioner  or  chief 
highway  engineer,  may  call  upon  the  county  surveyor,  at  any 
time,  to  furnish  a  map  or  maps  of  the  county  showing  dis- 
tinctly^ the  location  of  any  rivers,  railroads,  streams,  township 
lines,  cities,  villages,  public  highways  and  deposits  of  road 
material,  together  with  any  other  information  that  may  be 
required  by  said  commissioner  or  engineer.  Such  informa- 
tion and  maps  shall  be  furnished  by  such  surveyors  in  such 
form  as  the  state  highway  commissioner  may  require.  A  copy 
of  such  maps,  plats  or  other  information  shall  be  kept  on  file 
in  the  office  of  the  county  surveyor. 

"Sec.  1188.  The  county  surveyor  shall  have  the  right  to 
call  upon  the  township  trustees  or  township  highway  superin- 
tendents to  furnish  any  part  of  the  information  called  for  by 
the  preceding  sections,  and  such  officials  when  so  called  upon 
to  furnish  such  information  shall  be  paid  their  usual  per  diem 
in  the  regular  manner  for  the  time  employed  in  furnishing 
the  same.'' 

These  sections,  which  appeared  in  the  so-called  Cass  Highway 
Act  (see  106  0.  L.  626)  in  practically  the  same  form  as  just  quoted, 
took  the  place  of  former  Sections  1184-1  G.  C,  repealed  by  the 
Cass  Act.  Said  Section  1184-1  was  to  the  effect  that  the  county 
commissioners  "within  sixty  days  after  the  passage  of  this  act" 
should  upon  request  of  the  State  Highway  Commissioner,  cause  the 
the  county  surveyor  to  make  an  accurate  map  of  the  county,  show- 
ing among  other  things  the  public  Highways  of  the  county  "which 
highways  shall  be  given  a  designating  name  or  number." 
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As  part  of  the  so-called  White  Mulcahey  Act,  Section  7188-1  G. 
C.  was  enacted,  reading: 

The  county  surveyor  of  each  county,  under  the  direction 
and  supervision  of  the  state  highway  commissioner,  shall  name 
and  number  all  the  public  roads  of  his  county,  other  than  inter- 
county  highways  and  main  market  roads,  and  shall  number  all 
the  bridges  and  culverts  on  such  roads.  All  such  roads  shall 
be  divided  into  sections  where  they  are  of  sufficient  length  to 
warrant  the  same.  Such  sections  shall  not  exceed  three  miles 
in  length  and  shall  be  numbered  consecutively.  The  pro- 
visions of  this  section  shall  extend  to  all  roads  on  the  north  and 
east  lines  of  each  county.  A  map  of  such  roads  shall  be  made 
by  the  surveyor  which  shall  show  and  identify  by  number, 
location  and  length  each  such  road  and  section  thereof  and  all 
bridges  and  culverts.  Such  map  shall  show  the  location  of 
municipal  corporations,  school  houses,  churches,  lakes  and 
rivers  and  shall  be  made  in  township  units.  As  rapidly  as  the 
roads,  bridges  and  culverts  of  each  township  are  thus  located 
and  numbered,  the  county  surveyor  shall  enter  in  a  book  in 
his  office  to  be  kept  for  that  purpose,  a  description  or  identifi- 
cation thereof.  A  copy  of  such  map  shall  be  submitted  to  the 
state  highway  commissioner,  together  with  a  report  showing 
plainly  and  definitely  the  exact  location  of  such  numbered 
roads,  and  sections  thereof  and  such  bridges  and  culverts,  and 
such  other  and  further  information  as  the  state  highway  com- 
missioner may  require.  All  the  duties  required  by  this  sec- 
tion shall  be  performed  in  accordance  with  the  instructions  of 
the  state  highway  commissioner,  who  shall  prescribe  such 
forms  and  issue  such  instructions  as  he  deems  proper.  Upon 
the  approval  by  the  state  highway  commissioner  of  each  map 
and  report,  copies  of  the  same  shall  be  filed  by  the  county  sur- 
veyor in  his  office  and  in  the  office  of  the  county  commis- 
sioners, and  a  copy  of  the  map  of  each  township  shall  be  filed 
with  the  township  trustees  of  such  township ;  and  thereafter 
the  road  names,  numbers  and  section  designations  and  the 
bridge  and  culvert  numbers  shall  be  the  official  terms  by  which 
all  such  roads,  and  sections  thereof  and  such  bridges  and  cul- 
verts shall  be  known.  When  a  new  road  is  established  it  shall 
be  assigned  by  the  county  surveyor  a  name  and  number  and 
if  necessary  divided  into  sections,  or  it  may  be  added  to  an 
existing  road,  and  it  shall  be  the  duty  of  the  county  surveyor 
to  note  such  new  road  together  with  its  official  designation  on 
the  copy  of  the  maps  on  file  in  his  office  and  to  report  the  same 
to  the  state  highway  commissioner  and  county  commissioners. 

In  the  light  of  the  broad  provision  of  the  several  sections 
noted,  it  is  plain  that  the  county  surveyor  is  under  the  duty  of 
preparing  a  road  of  the  county  and  furnishing  the  county  com- 
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missioner  with  a  copy.    It  is  quite  true  that  in  Section  7188-2  there 

is  a  sentence  reading: 

"The  provisions  of  this  and  the  preceding  section  shall 
be  fully  complied  with  in  all  the  counties  and  townships  of  the 
state  not  later  than  the  first  day  of  January,  1919," 

but  this  sentence  when  applied  to  Section  7188-1  is  clearly  direct- 
ory and  not  mandatory  in  the  matter  of  time,  especially  as  a  con- 
tinuing duty  is  imposed  on  the  county  surveyor  by  the  provisions  of 
the  last  sentence  of  said  Section  7188-1,  as  well  as  by  the  provi- 
sions of  Section  1187.  In  short,  the  element  of  time  specified  in 
the  sentence  last  quoted  was  intended  to  secure  a  prompt  compli- 
ance with  the  terms  of  Section  7188-1,  and  does  not  go  to  the 
essence  of  the  action  prescribed  by  the  latter  section;  for  which 
reason,  a  failure  of  the  county  surveyor  to  act  within  the  time  lim- 
ited does  not  relieve  that  officer  of  the  duty  cast  upon  him  by  the 
several  sections  quoted  above. 

The  assistance  needed  by  the  surveyor  in  the  matter  of  mak- 
ing the  maps  in  question  may  of  course  be  taken  into  account  in 
connection  with  the  surveyor's  "salary  fund"  allowance  as  men- 
tioned in  Section  2980  G.  C.  (108  O.  L.  Pt.  II,  p.  1216). 

General  answer  to  your  inquiries  may  therefore  be  made  by 
the  statement  that  it  is  the  duty  of  the  county  surveyor  under 
the  direction  and  supervision  of  the  State  Highway  Commissioner 
to  prepare  and  furnish  the  county  commissioners  a  copy  of  a  road 
map  of  the  county  as  described  in  Section  7188.  G.  C. 
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NEW  INCORPORATIONS 

The  Glandorf  Oil  &  Gas  Co.,  Glan- 
dorf,  $20,000.  J.  Roof,  J.  W.  Ossege, 
A.  B.  Ossege,  L.  0.  Heimbrock,  A.  A. 
Roof,  R.  F.  Roof. 

The  College  Corner  Electric  Light 
Co.,  College  Corner,  $10,000.  F.  C. 
Dunbar,  S.  E.  McMillan,  A.  S.  Hill- 
house,  M.  G.  Bums,  W.  H.  Miller. 

The  William  Hamilton  Sons  Car 
Co.,  Newark,  $250,000.  W.  Hamilton, 
R.  E.  Hamilton,  J.  A.  Chilcote,  W.  C. 
Metz,  E.  M.  Baugher. 

The  W.  R.  Aubry  Co.,  Toledo,  $15,- 
000.  W.  R.  Aubry,  L.  A.  Rowley,  C. 
O'Reilly,  M.  D.  Merrick,  J.  P.  O'Reil- 
ly- 

The  Cleveland  Textile  Products  Co., 

Cleveland,  $25,000.  E.  M.  Klein,  E. 
H.  Klein,  H.  H.  Amster,  B.  A.  Kaatz, 
Harry  C.  Resnick. 

The  Ohken  Oil  Co.,  Cleveland,  $50,- 
000.  Chas.  G.  Rulon,  W.  C.  Hughes, 
R.  A.  Alpers,  A.  T.  Jackson,  A.  A. 
BoUes. 

The  Auto  Trouble  Garage  Co., 
Cleveland,  $25,000.  F.  L.  Holzhauser, 
W.  P.  Tomilty,  F.  Dernberger,  M.  B. 
Roper,  S.  J.  Roper. 

The  Purafine  Products  Co.,  Cleve- 
land, $100,000.  W.  Pate,  C.  L.  Pate, 
Geo.  A.  Lance,  A.  H.  Fiebach,  M.  V. 
Locher. 

The  Aetnaville  Oil  &  Gas.  Co., 
Bridgeport,  $15,000.  Jos.  L.  Bolon, 
C.  L.  Cotton,  Albert  E.  Bowen,  W.  A. 
Bolon,  R.  O.  Burris. 

The  Case  Woodland  Drug  Co., 
Cleveland,  $10,000.  Wm.  A.  McAfee, 
T.  F.  Veach,  C.  A.  Niman,  A.  B. 
Oakes,  H.  T.  Buhlinger. 

The  Morrisvale  Coal  Co.,  Columbus, 
$200,000.  E.  F.  McManigal,  R.  B. 
Cuthbert,  E.  M.  Marquand,  E.  H.  Da- 
vis, D.  A.  Evans. 

The  Steel  Treating  &  Forging  Co., 
Cleveland,  $50,000.  H.  L.  Murray,  J. 
R.  Robinson,  A.  F.  Gaughan,  T.  M. 
Lavelle,  G.  T.  Bauder. 

The  Akron  City  Athletic  Club  Co., 
Akron,  $5,500.  R.  F.  Body,  W.  H. 
Eisenbauer,  R.  N.  Shafer,  F.  H. 
Hensh,  B.  D.  Ferguson. 

The  Potters'  Mutual  Store  Co.,  E. 
Palestine,  $10,000.  C.  L.  Laber,  E. 
Faulkner,  P.  Reidy,  W.  S.  George,  R. 
N.  Logan. 


The  Fidelity  Agency  Co.,  Cleve- 
land, $10,000.  E.  H.  Krueger,  A.  W. 
Thomas,  F.  H.  Sellberg,  M.  A.  Sell- 
berg,  P.  L.  Graham. 

The  B.  F.  Harbaugh  Co.,  Akron, 
$50,000.  B.  F.  Harbaugh,  E.  M.  Har- 
baugh, S.  Harbaugh,  Grace  M.  Myers. 
J.  J.  Luli. 

The  G.  H.  Mouck  Co.,  Cleveland, 
$500.  G.  H.  Mouck,  R.  E.  Williams, 
H.  M.  Kodet,  K.  V.  Kalina,  H.  Ruch. 

The  Rothenberg  Drug  Co.,  Cleve- 
land, $27,000.  A.  Safran,  R.  L. 
Gottfried,  E.  H.  Klein,  E.  M.  Klein, 
S.  E.  Eisner. 

The  Winter  Insurance  Agency  Co., 
Cleveland,  $600.  E.  A.  Winter,  J.  C. 
Ross,  W.  Davisson,  R.  C.  Caley,  Rose 
Davis 

The  Wilcox  Theater  Co.,  Bridge- 
port, $325,000.  A.  C.  Wilcox,  G.  Pap- 
pas,  N.  Caravasios,  L.  G.  Leonard,  N. 
A.  Polites,  A.  Bedway,  W.  G.  McClain, 
W.  B.  Starkey,  L.  L.  Cunningham. 

The  Rockefeller  Oil  Co.,  Tiffin,  $50.- 
000.  D.  H.  Rockefeller,  L.  J.  Miller, 
G.  L.  Miller,  E.  T.  McNulty,  A.  E. 
Best. 

The  Seneca  Coal  Co.,  Columbus, 
$100,000.  W.  T.  Fassig,  T.  C.  Collins, 
J.  R.  Schwart,  H.  H.  Orr,  D.  Postle. 
Waite. 

The'  Smith  Sales  Co.,  Mansfield, 
$10,000.  A.  C.  Smith,  A.  J.  Kroger, 
C.  H.  Huston,  R.  M.  Mead,  J.  N.  Hepp. 

The  8611  Hough  Realty  Co,  Cleve- 
land, $5,000.  H.  B.  Harvey,  N.  Har- 
vey, J.  Klay,  Lillian  Arbaugh,  G.  A. 
Harvey. 

The  Warren  Oil  Co.,  Cleveland, 
$100,000.  R.  Smith,  J.  J.  Warren,  H. 
H.  Stoner,  S.  D.  Cutler,  John  J.  War- 
ren. 

The  Standard  Auto  Equipment  Co., 
Columbus,  $25,000.  C.  B.  Wolfe,  M. 
K.  McGaughy,  E.  M.  Easter,  A.  G. 
Miller,  E.  C.  Turner. 

The  Mosier  Laundry  Co.,  Lima, 
$40,000.  E.  W.  Mosier,  F.  C.  Herold, 
P.  A.  Shook,  B.  B.  Rhees,  W.  C. 
Friedly. 

The  J.  M.  Baker  Accessory  Co.,  Co- 
lumbus, $25,000.  J.  M.  Baker,  W.  D. 
Murphy,  R.  M.  Rockey,  L.  C.  Smith, 
G.  P.  Carroll. 

The  Standard  Candy  Co.,  Cleveland, 
$10,000.  L.  Lewis,  J.  A.  Manuel,  J. 
F.  Wilson,  E.  G.  Willocks,  L.  Manuel. 
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The  Akron  Refrigerating  Co,  Ak- 
ron, $500,  no  par.  ¥.  W.  Thaxton,  W. 
W.  Dixon,  L.  M.  Fassnacht,  H.  F. 
Clarke,  J.  B.  Sloop. 

The  McCammon  Brothers  Co.,  Cin- 
cinnati,  $75,000.     W.   S.   McCammon, 

D.  E.  McCammon,  J.  Casey,   G.    W. 
McCammon,  N.  P.  Donnell. 

The  Chittenango  Pottery  Co.,  East 
Liverpool,  $100,000.  J.  R.  Thompson, 
L.  A.  White,  A.  W.  Surles,  W.  E.  Gil- 
gallon,  B.  L.  Bennett. 

The  Ice  Products  Co.,  Painesville, 
$750,  no  par.  J.  Crain,  J.  R.  Flavin, 
Geo.  C.  vonBeseler,  H.  J.  Kohankie, 
W    A    Davis 

The  South  Webster  Brick  Co.,  Chil- 
licothe,  $250,000.  B.  C.  Poston,  W.  V. 
Swartzbaugh,  ¥.  J.  Prout,  J.  D.  With- 
gott,  R.  Schachne. 

The  Cumberland-Crescent  Oil  Co., 
Cumberland,  $50,000.  W.  L.  Beasch- 
ler,  C.  M.  Combs,  E.  L.  McLaughlin, 
C.  E.  Knowles,  W.  B.  Spooner,  E.  C. 
Allison. 

The  Ulmer  Mortgage  Co.,  Cleve- 
land, $5,000.  W.  L.  Ulmer,  J.  M. 
Ulmer,  J.  M.  Berne,  A.  J.  Schanfar- 
ber,  B.  D.  Gordon. 

The  Shaffer  Brothers  Coal'  Co.,  At- 
water,  $60,000.  R.  N.  Shaffer,  W.  R. 
Shaffer,  R.  Brannan,  B.  N.  Shaffer, 
Etta  Hamlen. 

The  Auditorium  Drug  Co.,  Cleve- 
land, $25,000.  H.  H.  Rabat,  D.  Bur- 
stein,  Harry  Burstein,  A.  E.  Gold- 
hamer,  M.  Walters. 

The  Richwood  Farmers  Exchange 
Co.,  Richwood,  $100,000.  W.  H.  Curry, 
J.  P.  Sidle,  F.  K.  McDanial,  E.  Fish, 

E.  B.  Bumgardner,  J.  B.  Harris. 

The  General  Steel  Construction  Co., 
Toledo,  $50,000.  F.  L.  Eckert,  L. 
Howell,  A.  C.  Ruihley,  S.  Z.  Kaplan, 
A.  T.  Goorley. 

The  Elliott  Oil  and  Gas  Develop- 
ment Co.,  Portsmouth,  $15,000.  H.  C. 
Stable,  A.  H.  Lewis,  A.  F.  Moatz,  F. 
M.  Parvin,  J.  M.  Babcock. 

The  Haller  Baking  Co.,  Toledo, 
$200,000.     F.  C.  Haller,  B.  E.  Fought, 

F.  L.  Mulholland,  C.  Hartman,  F.    K. 
Denny. 

The  Paulding  Equity  Mercantile  & 
Produce  Co.,  Paulding,  $25,000.  E.  A. 
Haines,  C.  Simpson,  E.  Cadwallader, 
J.  Dotterer,  W.  J.  Reinhart. 

The  Winner  Chemical  Soap  Co., 
Toledo,  $10,000.  C.  F.  Myers,  Mary 
Myers,  K.  O.  Smith,  E.  L  Benner,  J. 
A.  Hova. 


The  Young  Engineering  Co.,  Cleve- 
land, $10,000.  R.  G.  Young,  L.  J. 
Mackey,  G.  S.  Anderson,  A.  F.  Lustig, 

A.  M.  Husar. 

The  Independent  Filling  Station 
Co.,  Fostoria,  $15,000.  G.  P.  Kress- 
ler,  G.  A.  Stahl,  P.  Norris,  H.  Heinze, 
J.   0.   Warner. 

The  Inland  Sand  Co.,  Marietta, 
$50,000.    R.  M.  Harley,  L.  A.  N%11,  A. 

B.  Tisher,  F.  N.  Harley,  H.  G.  For- 
shev. 

The  Ivory  Polish  Co.,  Elyria,  $50.- 
000.     T.  R.  Cookston,  G.  L.  Cookston, 

E.  M.  Hart,  L.  H.  Webber. 

The  Mahoning  Contracting  Co., 
Warren,  $25,000.  G.  C.  Weir,  A.  A. 
Williams,  H.  C.  Williams,  F.  C. 
Weir,  M.  J.  Zeller. 

The  Jet  Coal  Co.,  New  Philadelphia, 
$60,000.  Thomas  L.  Scott,  J.  La 
Fountain,  W.  R.  Sharp,  E.  B.  La 
Fountain,  E.  D.  Sharp. 

The  Ohio  Investors  Mortgage  Co., 
Akron,  $100,000.  A.  C.  Miller,  T.  J. 
Owen,  W.  J.  Helmkamp,  M.  J.  LeFe- 
vre,  J.  Heddesheimer. 

The  Briggs  Chemical  Co.,  Amherst, 
$150,000.    J.  L.  Briggs,  J.  D.  Rawson, 

F.  L.     Hamel,  L.  B.  Fauver,  A.    H. 
West. 

The  Golden  Oil  Co.,  Greenville,  $20,- 
000.  H.  H.  Wogaman,  A.  E.  Disher, 
R.  H.  Craig,  C.  C.  Buchy,  S.  A. 
Hawes 

The  Geo.  W.  Fellows  Motor  Car  Co., 
Steubenville,  $35,000.  G.  W.  Fellows, 
A.  C.  Fellows,  G.  D.  Coates,  Helen  G. 
Cole,  N.  C.  Fellows. 

The  Farmers'  Live  Stock  Co.,  Bow- 
ling Green,  $3,000.  E.  Browne,  H.  B. 
Sayler,  D.  F.  Mann,  C.  B.  Newton,  W. 
H.  Hannah. 

The  L.  H.  Wain  Insurance  Agency 
Co.,   Cleveland.   $5,000.     L.  H.   Wain, 

G.  G.     Whitcomb,  G.  W.  Lee,  P.  C. 
Becker,  F.  H.  Boughton. 

The  Petroleum  Land  Co.,  Petrol- 
eum, Hubbard  Twp.,  $200,000.  J.  L. 
Sullivan,  H.  C.  Knowles,  T.  I.  Tutt, 
J.  M.  Hughen,  L.  B.  Coppinger. 

The  Cleveland  Home  Manufactur- 
ing Co.,  Cleveland,  $500.  No  Par.  A. 
R.  Saunders,  E.  J.  Shobe,  M.  C.  White, 
E.  W.  Bendfeldt,  W.-E.  O'Connor. 

The  Anderson- Roberts  Maunfac- 
turing  Co.,  Toledo,  $25,000.  Geo.  W. 
Ritter,  L.  H.  Schminck,  M.  L.  Haden, 
V.  Barnes,  E.  E.  Lay. 

The  King  Extract  Co.,  Cincinnati, 
$20,000.  C.  Schott,  L.  Schott,  G.  M. 
Schott,  W.  C.  Schott. 


616 


Department  Reports 


The  Dayton  Photo  Products  Co., 
Dayton,  $3,200,000.  A.  H.  Lammers, 
H.  N.  Riehle,  F.  W.  Hochstetter,  H. 
J.  Linkert,  A.  Ames. 

The  Salem  U.  B.  Oil  Co.,  Logan, 
$20,000.  D.  W.  Downhour,  F.  J.  Clark, 
L.  Hack,  G.  Trimmer,  J.  C.  Pettit. 

The  Youngstown  Ready  to  Wear 
Co.,  Youngstown,  $20,000.  B.  Wohl- 
feld,  B.  Wohlfeld,  A.  Kohane,  T.  Mol- 
berg,  C.  T.  Hawkins. 

The  Merit  Products  Co.,  Cleveland, 
$10,000.  H.  E.  Fertel,  J.  B.  Kiefer, 
L.  S.  Levy,  F.  B.  Draeger,  W.  K. 
Stanley. 

The  Thor  Realty  Co.,  Cleveland, 
$75,000.  S.  Y.  Allen,  M.  J.  Sperber, 
S.  C.  Schaefer,  R.  R.  Orzeh,  Geo.  B. 
Harris. 

The  Homer  Ail  and  Gas  Co.,  Nel- 
sonville,  $50,000.  E.  A.  Person,  G. 
E.  Faires,  C.  Andrews,  R.  B.  Secaur, 
R.  E.  Cox. 

The  Union  Furnace  Center  Oil  Co., 
Union  Furnace,  $30,000.  M.  E.  Fulk, 
H.  V.  Thrushm,  L.  C.  Hack,  G.  C. 
Berlin,  W.  L.  Gage. 

The  General  Industrial  Service  Co., 
Cincinnati,  $10,000.  G.  F.  Mansell,  P. 
A.  Neuhaus,  C.  L.  Hall,  M.  Mansell, 
Leslie  Mansell. 

The  Ohio  Pittsburgh  Oil  &  Gas  Co., 
New  Pittsburgh,  $25,000.  T.  Lanning, 
C.  Lanning,  G.  Reynolds,  J.  Hillyar, 
Ira  Hillyar. 

The  Forest  Products  Co.,  Canton, 
$50,000.  G.  L.  Heibner,  P.  Himmel- 
right,  A.  Bess  er,  C.  Becker,  J.  H. 
Rainsberger. 

The  Welfare  Loan  Co.,  of  Ports- 
mouth, Ohio,  $400,000.  M.  S.  Haw- 
kins, A.  A.  Scheib,  C.  B.  Rayburn, 
Linn  Browne,  Ed.  Goubeaux. 

The  Welfare  Loan  Co.,  of  Akron,  O., 
$400,000.  M.  S.  Hawkins,  A.  A. 
Scheib,  C.  B.  Rayburn,  Linn  Browne, 
Ed.  Goubeaux. 

The  Welfare  Loan  Co.,  of  Mansfield, 
Ohio,  $400,000.  M.  S.  Hawkins,  A..  A. 
Scheib,  C.  B.  Rayburn,  Linn  Browne, 
Ed.  Goubeaux. 

The  Welfare  Loan  Co.,  of  Canton, 
Ohio,  $400,000.  M.  S.  Hawkins,  A.  A. 
Schieb,  C.  B.  Rayburn,  Linn  Browne, 
Ed.  Goubeaux. 

The  Welfare  Loan  Co.,  of  Marion, 
Ohio,  $400,000.  M.  S.  Hawkins,  A.  A. 
Schieb,  C.  B.  Rayburn,  Linn  Browne, 
Ed.  Goubeaux. 

The  Acme  Amusement  Co.,  Cleve- 
land, $500.00.  I.  R.  Koppeman,  C.  A. 
Ross,  M.  Taylor,  G.  Emmel,  L.  Stern. 


Increases 

The  DeLuxe  Mfg.  Co.,  Cleveland, 
$10,000  to  $60,000. 

The  Ideal  Co.,  Massilon,  $50,000  to 
$350,000. 

The  Worley  Bros.  Co.,  Bainbridge, 
$60,000  to  $75,000. 

The  Youngstown  Chemical  Co., 
$50,000  to  $100,000. 

The  Chillicothe  Paper  Co.,  Chilli- 
cothe,  $600,000  to  $1,500,000. 

The  Walmar  Oil  Co.,  Toledo,  $10,- 
000  to  $50,000. 

The  Lameson  &  Sessions  Co.,  Gleve- 
$1,000,000  to  $2,000,00. 

The  Dana  Co.,  Belpre,  $25,000  to 
$150,000. 

The  Marine  Amusement  Co.,  Cleve- 
land, $75,000  to  $300,000. 

The  Better-Made  Cravat  Co.,  Co- 
lumbus, $25,000  to  $50,000. 

The  McElrath  Tire  &  Rubber  Co., 
Cleveland,  $1,510,000  to  $3,500,000. 

The  McElrath  Tire  &  Rubber  Co., 
Cleveland,  $515,000  to  $1,510,000. 

The  Egelhoff  Studios,  Columbus, 
$50,000  to  $60,000. 

The  Fostoria  Lumber  Co.,  Fostor- 
ia,  $50,000  to  $100,000. 

The  Central  Securities  Co.,  Colum- 
bus, $10,000  to  $100,000. 

The  Williamson  Heater  Co.,  Cin- 
cinnati, $400,000  to  $1,500,000. 

Increases 

The  Lincoln  Bldg.  Ass*n.,  Cincin- 
uati,  $1000,000   to   $1,500,000. 

The  Baldwin  Co.,  Cincinnati,  $2,- 
800,000  to  $6,000,000. 

The  Golf  Land  Co.,  Warren,  $50,- 
000  to  $100,000. 

The  Euclid  Wood  Products  Co., 
Euclid,  $20,000  to  $50,000. 

The  Globe-Wernicke  Co.,  Cincinna- 
ti,    $3,500,000  to  $8,000,000. 

The  Lino  Paint  Co.,  Cleveland,  $75,- 
000  to  $150,000. 

The  Merrell-Sharp  Electric  Co., 
Cleveland,  $10,000  to  $25,000. 

The  Victor  Drug  and  Chemical  Co., 
Toledo,  $10,000  to  $100,000. 

The  Lima  Sheet  Metal  Products  Co., 
Lima,  $50,000  to  $300,000. 

The  Conneaut  Telephone  Co.,  Con- 
neaut,  $175,000   to  $400,000. 

Decreases 

The  Columbus,  New  Albany  & 
Johnstown  Traction  Co.,  Columbus, 
$575,000  to  $550,000. 

The  Joseph  Herb  Brewing  Co.,  Mi- 
lan, $100,000  to  $25,000. 
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No.  2081 — ^In  the  Matter  of  the  Application  of  The  Richland  Public 
Service  Company  For  Authority  to  Issue  One  Hundred  and 
Seventy-five  Thousand  Dollars,  Principal  Amount,  of  Its  Eisrht 
Per  Cent.  Notes. — ^Prayer  Granted. 


(Dated  September  22,  1920.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified  alle- 
gations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary), 
this  matter  came  on  for  consideration  upon  the  application  of  The 
Richland  Public  Service  Company,  (a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) , 
asking  the  consent  and  authority  of  this  Commission  to  issue  prom- 
issory notes,  dated  October  first,  1920,  of  the  total  principal  sum  of 
one  hundred  and  seventy-five  thousand  dollars,  such  notes  to  bear 
interest  at  the  rate  of  eight  percentum  per  annum,  and  to  mature 
in  installments  in  twelve,  eighteen  and  twenty-four  months  from 
date,  the  proceeds  arising  from  the  sale  therof  to  be  applied  toward 
the  payment  of  the  cost  of  certain  additions  to  applicant's  facilities 
urgently  needed  to  meet  the  demand  for  its  service  by  the  in- 
dustries located  in  and  about  the  city  of  Mansfield,  Ohio : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon: I 

(1)  That  the  applicant  is  now  engaged  in  adding  to  its 
facilities,  certain  sub-station  and  other  equipment,  the  cost  of 
which  has  been  estimated  at  the  sum  of  $180,000.00  and  the 
payment  for  which  has  not  been  provided  by  any  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  the  issue  of  which 
has  been  authorized  by  this  Commission ; 

(2)  That  the  issue  of  applicant's  said  eight-per  cent, 
promissory  notes  of  the  principal  sum  of  $175,000.00  is  reason- 
ably required  and  the  money  to  be  procured  thereby  necessary 
for  the  payment,  in  part,  of  the  cost  of  the  aforesaid  additions, 
extensions  and  improvements  to  its  facilities,  and 

(3)  That,  the  applicant  now  having  bonds  and  notes 
issued  and  outstanding  in  excess  of  its  issue  and  outstanding 
capital  stock,  the  issue  of  the  within  notes  in  excess  of  appli- 
cant's issued  and  outstanding  capital  stock,  and  the  expendi- 
ture of  the  proceeds  thereof  as  such  excess  should  be  speci- 
fically consented  to,  authorized  and  approved, 
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and  is  satisfied  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  said  promissory  notes  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Richland  Public  Service  Company  be, 
and  hereby  it  is  authorized  to  issue  promissory  notes,  to  be  dated 
October  first,  1920,  to  bear  interest  at  the  rate  of  eight  (8)  per- 
centum  per  annum,  and  to  mature,  $59,000.00  upon  October  first, 
1921,  $58,000.00  upon  April  first,  1922,  and  $58,000.00  upon  October 
first,  1922,  of  the  total  principal  sum  of  one  hundred  and  seventy- 
five  thousand  dollars  ($175,000.00),  and  that  said  notes  be  sold 
for  the  highest  price  obtainable,  but  not  less  than  the  par  value 
thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  notes 
be  applied  toward  the  payment  of  the  cost,  estimated  at  $180,000.00 
of  the  additions  and  improvements  to  applicant's  facilities  enumer- 
ated and  described  in  the  application  herein,  and  used  for  no  other 
purpose  whatsoever.    It  is  further 

•  Ordered,  That  the  issue  and  disposition  of  said  notes  in  excess 
of  applicant's  issued  and  outstanding  capital  stock,  and  the  ex- 
penditure of  the  proceeds  thereof  as  hereinbefore  provided  as  such 
excess,  be,  and  hereby  are  specifically  consented  to,  authorized  and 
approved.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  notes  and  the  expendi- 
ture of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions 
of  this  order.  ^ 

Advanced  Utility  Rate  Proceeding  No.  29. — In  the  Matter  of  the  In- 
rease  in  Rates  and  Charges  for  Electric  Power  Service  and  High 
Pressure  Steam  Service  by  The  Dayton  Power  and  light  Com- 
pany.— Rates  Fixed.  

(Dated  September  1,  1920.) 

This  day  this  matter  came  on  for  consideration  upon  the  peti- 
tion of  The  Dayton  Power  and  Light  Company  for  an  order  of  this 
Commission  authorizing  the  publication  of  a  notice  of  increase  in 
its  rates  and  charges  for  electrical  energy  for  large  power  users, 
and  for  high  pressure  steam  service,  for  ong  week  instead  of  three 
consecutive  weeks,  as  in  Section  614-20  (General  Code  of  Ohio) 
provided : 

And  it  appearing  that  said  electric  power  rates  and  steam  rates 
of  said  company  are  based  upon  the  price  of  coal  used;  that  in- 
creases in  the  price  of  coal  so  used  are  well  understood  by  the  con- 
sumers using  such  service,  and  that  such  increases  do  not  yield  the 
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applicant  a  greater  net  income  for  each  unit  of  applicant's  said  serv- 
ice; that  the  price  of  coal  used  for  said  purpose  fluctuates  from 
month  to  month,  requiring  frequent  filing  of  new  schedules,  and 
that  the  publication  of  notice  of  the  filing  of  new  schedules,  and 
provided  by  said  Section  614-20  (G.  C.  of  Ohio  for  three  consecu- 
tive weeks  will  entail  unnecessary  expense  and  labor,  the  Commis- 
sion is  satisfied  that  the  publication  of  notices  of  such  increases  in 
said  rates  of  said  company  for  one  week  will  give  sufiicient  notice 
thereof  to  applicant's  patrons.    Is  therefore 

Ordered,  That  The  Dayton  Power  and  Light  Company,  be,  and 
hereby  it  is  authorized  to  confine  the  publication  of  the  notice  of 
the  filing  of  schedules  effecting  an  increase  in  its  rates  and  charges 
for  electrical  energy  for  large  power  users,  and  for  high  pressure 
steam  service,  to  one  week  so  long  as  its  rates  for  such  service  shall 
be  based  upon  the  price  of  the  coal  used. 

ADMINISTRATIVE  ORDER,  NO.  50 


(Dated  September  20,  1920.) 

Whereas,  This  Commission,  after  full  hearing,  and  being  fully 
advised  in  the  premises,  upon  January  28,  1918,  made  and  entered 
an  order,  identified  as  "Investigation  and  Suspension  Docket  No. 
30,"  prohibiting  the  classification  of  milk  and  cream  as  separate 
products,  and  fixing  and  prescribing  a  maximum  mileage  scale  for 
the  transportation  of  milk  and  cream,  to  become  effective  January 
29,  1918,  which  scale  has  since  said  day  been  increased  by  this 
Commission  to  meet  the  increased  cost  of  the  carriers,  and 

Whereas,  During  the  period  of  the  governmental  control  of  the 
carriers  the  classification  of  milk  and  cream  as  separate  products, 
with  higher  rates  for  the  transportation  of  cream,  was  resumed  by 
the  steam  railroads  by  authority  of  the  Director  General  of  Rail- 
roads, and 

Whereas,  The  period  for  the  maintenance  of  the  rates,  charges, 
classifications  and  practices  established  during  the  period  of  gov- 
ernmental control  of  railroads  has  now  expired,  and 

Whereas,  Many  of  the  steam  railroads  operating  within  the 
state  of  Ohio  now  are  continuing  to  maintain  separate  classifications 
for  milk  and  cream,  with  higher  rates  for  the  transportation  of 
cream,  as  authorized  by  the  Director  General  during  government 
control,  therefore  be  it 

Ordered,  That  the  steam  railroads  operating  within  the  state 
of  Ohio  be,  and  hereby  they  are  notified,  directed  and  required, 
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from  and  after  October  1,  1920,  to  cease  and  desist  from  charging: 
for  the  transportation  of  milk  and  cream,  in  intrastate  traffic  within 
the  State  of  Ohio,  rates  and  charges  in  excess  of  the  following  rates 
and  charges  which  this  Commission  has  heretofore  found  and  de- 
termined to  be  just  and  reasonable: 

Rates  in  cents  per  can,  Liquid 
Measure,  for  Milk,  Buttermilk,  Pot 
Cheese,  Curd,  Cream,  Condensed 
Milk,  Evaporated  Milk  and  Concen- 
trated Milk,  not  handled  under  re- 
frigeration, will  be: 


wnen  x^n 

le  G 

usutn 

ce  18 

5  Gal.  Can    8  Gal.  Can     10  Gal.  Can 

* 

Cents            Cents             Cents 

5  Miles 

and 
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12.5              16.0                18.0 
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30.5              39.0                43.5 
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230 

it 
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230 
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to 
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It  is  further 

• 

Ordered, 

That  all  schedules 

in  conflict  herewith  be  cancelled  by 

superseding  schedules, 

,  which  may  be  filed  effective  upon  one  day's 

notice,  by  authority  of  this  order. 
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ADMINISTRATIVE  ORDER  NO.  49 


(Dated  September  18,  1920.) 

The  Commission  having  under  consideration  tlije  imposition  by 
the  telephone  companies  operating  within  the  State  of  Ohio  of  the 
so-called  "Report  Charges"  in  connection  with  uncompleted  and 
cancelled  "Person  to  Person"  intrastate  long  distance  telephone 
calls ; 

And  the  Commission  being  fully  advised  in  the  premises,  and 
it  appearing  from  testimoijy  offered  in  hearings  before  the  Com- 
mission, and  from  briefs  filed,  and  from  informal  conferences  with 
representatives  of  such  companies,  that  certain  unjust  and  un- 
reasonable practice  and  improper  charges  are  now  being  followed 
and  imposed  by  such  telephone  companies  in  connection  with  the 
handling  of  intrastate  long  distance  telephone  service  within  the 
State  of  Ohio ; 

And  it  appearing  further  that,  in  the  interest  of  the  public 
welfare,  this  Commission  should  establish  a  uniform  schedule  of 
just  and  reasonable  rates  and  charges,  'and  code  of  reasonable  and 
just  rules,  governing  the  imposition  of  such  "Report  Charges"  in 
connection  with  uncompleted  and  cancelled  long  distance,  "Person 
to  Person"  calls  within  the  State  of  Ohio,  therefor  be  it 

Ordered,  That,  on  and  after  October  first,  1920,  the  telephone 
companies  operating  within  the  State  of  Ohio  may,  at  their  election, 
establish,  maintain  and  follow,  in  the  imposition  of  the  so-called 
"Report  Charges"  upon  uncompleted  and  (or)  cancelled  "Person 
to  Person"  intrastate  long  distance  calls  in  the  State  of  Ohio,  the 
following  schedule  of  rates  and  charges,  and  code  of  rules  and  reg- 
ulations, viz : 

Report  Charges 

Where  the  rate  for  the  initial  period  of  the  message  is 
fifteen  cents  or  less,  a  report  charge  of  five  (5)  cents,  and 
where  the  rate  for  the  initial  period  of  the  message  is  in  ex- 
cess of  fifteen  cents,  a  report  charge  of  ten  (10)  cents  may 
be  imposed  in  connection  with  uncompleted  and  (or)  cancelled 
long  distance  "Person  to  Person"  messages, 

Rules 

1.  When  the  call  is  uncompleted  by  reason  of  the  neglect 
or  refusal  of  the  calling  party,  or  the  refusal  of  the  called 
party  for  any  reason,  to  talk ;  but  the  calling  party  shall  not 
be  chargeable  on  account  of  his  absence  from  the  calling  sta- 
tion after  one  hour  from  the  time  of  filing  call,  or  one  hour 
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after  the  expiration  of  the  delay  subject  to  which  call  was 
accepted. 

2.  When  failure  to  complete  the  call  is  due  to  the  inac- 
curacy of  the  ^ven  loation  or  address  of  the  called  party,  and 
report  is  made  within  one  hour  of  the  time  of  filing:  call,  or 
one  hour  after  the  expiration  of  the  delay '  sub ject  to  which 
call  was  accepted. 

3.  When  calling  party,  on  request,  receives  specific  in- 
formation, if  call  cannot  be  comjrfeted. 

4.  If  report  is  made  within  one  hour  of  the  time  of  the 
filing  of  call,  or  one  hour  after  the  expiration  of  the  delay 
subject  to  which  call  was  accepted,  that  the  called  party  is  not 
a  subscriber  or  is  not  accessible  by  telephone  at  the  address 
given  by  the  calling  party. 

It  is  further 

Ordered,  That  telephone  companies  electing  to  maintain  the 
foregoing  "Report  Charges"  file  schedules  in  conformity  herewith. 
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Where  a  Person  Leaves  His  Estate  to  His  Wife  in  Trust  for  Her- 
self and  Children  for  a  Definite  Period,  After  Which  the  Wife  is 
to  Receiye  the  Part  of  the  Estate  Which  She  Would  Inherit  if  no 
Will  had  Been  Made,  With  Remainder  to  the  Children  for  Life  and 
Then  to  Their  Heirs,  the  Inheritance  Tax  is  to  be  Levied  in  the 
Manner  Set  Forth  in  the  Opinion. 


No.  1577— (Opinion  Dated  September  20,  1920.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :  Receipt  is  acknowledged  of  your  letter  of  recent 
date  requesting  the  opinion  of  this  department  upon  the  following 
question : 

"F  in  his  will  provides  as  follows : 

'I  give,  bequeath  and  devise  all  of  my  property  to  my  be- 
loved wife,  M,  and  her  heirs  forever,  in  trust,  however,  for  the 
following  purposes  ♦  *  * 

'Out  of  the  income  of  my  said  estate  my  said  trustee 
shall  pay  out  to  herself  and  to  my  beloved  children,  such 
sums  of  money  as  may  be  needed  for  their  support,  education 
and  comfort.  Said  trust  shall  continue  for  a  period  of  ten 
years  after  my  eldest  child  becomes  of  age,  at  which  time,  my 
said  trustee  shall  divide  my  property  in  the  same  propor- 
tion to  my  said  wife  and  my  children  that  each  would  have  re- 
ceived had  I  died  intestate,  and  that  part  which  falls  to  my 
wife  to  be  to  her  the  same  as  if  I  had  died  intestate ;  and  that 
part  or  portion  of  my  estate  which  falls  to  each  of  my  chil- 
dren shall  be  to  them  for  and  during  the  period  of  their  nat- 
ural lives  respectfully,  and  at  the  death  of  each  of  them, 
said  property  to  vest  absolutely  and  in  fee  simple  to  the  heirs 
of  each  of  my  children  respectively.' 

Assuming  that  there  are  two  children  and  that  at  the 
death  of  the  testator  a  period  of  seven  years  had  elapsed 
after  the  eldest  child  became  of  age,  how  should  inheritance 
tax  be  assessed : 

1.  Against  the  widow, 

2.  Against  the  estate  taken  by  each  child, 

3.  Against  the  remainder  which  is  to  vest  in  fee  simple 
in  the  heirs  of  each  of  these  two  children  ?" 

The  primary  question  to  be  considered  under  the  wiH  quoted  is 
that  of  the  intention  of  the  testator  in  creating  the  trust  which  is 
to  continue  for  a  period  of  ten  years  after  his  eldest  child  becomes 
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of  age.  If  the  purpose  of  the  testator  was  that  the  trust  estate 
should  accumulate  during  this  period  pending  its  final  division  in 
the  manner  pointed  out  by  the  later  clause  of  the  will,  but  subject  to 
the  invasion  of  the  income  for  the  support,  etc.  of  the  widow  and 
children,  then  one  answer  might  be  suggested.  If,  however,  the 
intention  of  the  testator  was  that  the  trust  estate  should  be  merely 
kept  intact  for  the  designated  period,  but  that  the  beneficial  interest 
in  the  income  during  that  period  should  reside  in  the  widow  and 
children  subject  to  the  discretion  of  the  widow  as  head  of  the 
family,  then  another  and  different  question  is  presented.  For  in 
the  one  case,  on  principles  discussed  in  a  recent  opinion  to  the 
Commission  respecting  discretionary  power  to  invade  the  principal 
in  favor  of  a  life  tenant,  it  would  have  to  be  held  that  during  the 
estate  for  years  no  taxable  beneficial  interest  in  the  income  vested 
in  the  widow  and  the  children.  The  result  of  such  a  holding  would 
raise  an  interesting  question.  But  if  on  the  contrary  the  intention 
of  the  testator  was  to  give  the  income  of  the  estate  during  the 
period  named  in  the  will  for  the  support  of  the  family,  then,  if  it 
is  possible  to  do  so,  the  interest  of  each  successor  in  such  income 
should  be  ascertained. 

Whilg  the  question  is  not  free  from  doubt  and  should  be  decided, 
of  course,  by  the  court  upon  the  interpretation  of  the  whole  will,  it 
seems  most  likely  that  the  second  of  the  two  possible  constructions 
would  be  that  favored  by  the  court.  It  seems  to  be  the  intention 
of  the  testator  that  the  income  of  the  estate  shall  be  used  for  the 
support  of  his  family  during  the  period  of  years  named  by  him. 
Such  slight  evidences  as  appear  on  the  face  of  the  portion  of  the 
will  quoted  in  the  Commission's  letter  may  be  referred  to.  In  the 
first  place,  the  testator  does  not  merely  authorize  the  widow  to  use 
the  income  for  the  purpose  designated ;  he  commands  her  to  do  so 
as  his  trustee.  In  other  words,  it  is  the  intention  of  the  testator 
that  the  income  shall  be  used  for  this  purpose ;  and  to  the  extent 
that  it  is  not  so  used  it  will  at  the  end  of  the  period  so  operate  as 
to  enhance  the  interest  which  will  fall  into  the  life  estates  and  re- 
mainders limited  on  the  estate  for  years.  The  trust  is  a  trust  for 
family  support,  yet  the  trustee  is  not  to  provide  this  support  but  to 
pay  out  to  the  children  such  sums  of  money  as  may  be  needed  for 
their  support,  education  and  comfort.  On  the  whole,  though  some 
waiving  of  technicalities  is  necessary  to  reach  the  result,  it  is  be- 
lieved that  a  fair  appraisement  of  the  equitable  estates  for  years, 
sufficiently  accurate  under  all  the  circumstances,  is  to  regard  the 
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interest  of  each  beneficiary  in  the  income  during  the  remairiing 
three  years  as  equal  to  that  of  each  of  the  other  beneficiaries  there- 
in during  said  period.  In  other  words,  the  value  of  an  estate  for 
three  years  in  the  whole  should  be  ascertained  and  then  divided  into 
as  many  shares  as  there  are  beneficiaries,  including  both  children 
and  widow. 

The  testator's  will  is  such  as  that  the  estates  directly  limited 
upon  the  estate  for  years  are  life  estates.    By  the  direction 

"that  part  which  falls  to  my  wife  to  be  to  her  the  same  as  if 

I  had  died  intestate" 

the  testator  evinces  an  intention  that  the  widow  shall  have  at  the 
expiration  of  the  three  year  period  a  life  estate  in  one-third  of  his 
real  property  and  the  absolute  possession  and  enjoyment  of  one- 
half  of  the  first  four  hundred  dollars  in  value  and  one-third  of  the 
remainder  of  his  personal  property.    (Section  8592  General  Code) . 

These  provisions,  if  the  widow  elects  to  take  under  the  will, 
vest  in  her  interests  which  may  be  described  as  follows :  One  as 
an  estate  for  the  widow's  life  limited  upon  an  estate  for  years  to 
last  three  years;  the  other  as  a  vested  interest  in  the  designated 
proportion  of  the  personal  property  postponed  for  a  period  of  three 
years. 

It  is  now  to  be  noted  that  a  contingency  affects  the  wife's  in- 
terest in  the  real  estate.  She  may  not  actually  live  out  the  three 
year  period,  in  which  event  her  life  estate  in  one-third  o^  the  real 
estate  will  never  arise.  This  contingency,  in  the  opinion  of  this 
department,  does  not  affect  her  interest  in  the  personal  property 
wMch  is  vested,  and  as  to  the  real  estate  it  is  believed  that  the 
principle  discussed  in  the  opinion  No.  1323,  addressed  to  the  Com- 
mission under  date  of  June  8,  1920,  would  not  prevent  the  immed- 
iate taxation  of  the  life  estate  as  a  vested  estate,  unless  Section 
5343  of  the  General  Code,  which  requires  the  immediate  taxation 
of  estates  dependent  upon  contingencies  or  conditions  to  be  made 
at  the  highest  possible  rate,  has  some  effect  upon  the  question. 

It  will  not  be  necessary  to  quote  Section  5343,  which  has  been 
commented  upon  in  several  recent  opinions  of  this  department  to 
the  Conmiission.  It  is  obvious  that  if  the  widow  should  die  during 
the  three  year  period  the  interests  of  the  children  would  be  in- 
cre£^sed.  The  highest  possible  rate  of  taxation  would  therefore  be 
produced  by  ignoring  the  widow's  provision  in  lieu  of  dower  in  so 
far  as  the  real  estate  is  concerned,  and  limiting  the  remainders  for 
life  to  the  children  immediately  upon  the  estate  for  years,  without 
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any  deduction  for  the  widow's  life  estate  in  one-third.  there<tf. 

It  is  believed,  however,  that  this  procedure  is  not  proper.  Sec- 
tion 5343  of  the  General  Code  was  intended  to  provide  for  the  im- 
mediate taxation  of  contingent  or  conditional  successions  which 
would  otherwise  not  be  immediately  taxable  at  all.  The  widow's 
life  estate  here  is  not  contingent  or  conditional  in  any  exact  sense, 
but,  for  reasons  pointed  out  in  the  opinion  referred  to,  her  life  in- 
terest, limited  upon  the  estate  for  years,  is  vested  at  the  death  of 
the  testator.  That  being  the  case,  Section  5343  should  not  be  ap- 
plied at  this  point.  But  if  the  widow's  expectancy  of  life  at  the 
death  of  the  testator  is  more  than  three  years,  her  life  estate  should 
be  immediately  valued  and  taxed  as  a  vested  interest,  without  any- 
future  readjustment. 

As  a  result  of  all  the  foregoing  the  widow's  interest,  should 
she  take  under  the  will,  will  be  represented  by  the  value  of  an  ali- 
quot part  of  the  income  of  the  estate  for  a  three  year  period,  deter- 
mined by  the  number  of  beneficiaries,  (three,  including  herself), 
plus  the  value  of  a  life  estate  in  one-third  of  the  real  estate  to  begin 
at  the  expiration  of  three  years,  plus  the  value  of  one-half  the  first 
four  hundred  dollars  in  value  of  the  personal  property  and  one-third 
of  the  remainder  of  such  personal  property,  the  possession  and  en- 
jojonent  of  which  is  to  be  postponed  for  three  years. 

But  if  the  widow  elects  to  take  under  the  law,  then,  for  reasons 
pointed  out  in  a  recent  opinion  to  the  commission,  an  entirely  dif- 
ferent result  would  follow,  both  as  to  her  interest  and  as  to  the  in- 
terests of  the  other  beneficiaries.  In  that  event,  the  value  of  her 
dower  interest  in  the  real  property  is  to  be  immediately  deducted 
from  the  whole  estate  and  not  taxed  at  all ;  the  value  of  her  distribu- 
tive share  in  the  personalty  is  to  be  taxed  as  such ;  the  sum  of  all  the 
interests  thus  taken  by  her  under  the  law  is  to  be  deducted  from  the 
corpus  of  the  estate  and  the  number  of  beneficiaries  of  the  gift  of 
the  income  for  years  is  to  be  reduced  by  one ;  but  the  life  estates  of 
the  children  will  in  that  event  be  unaffected  in  value,  as  they  will 
still  be  limited  upon  the  widow's  life  estate  in  one-third  of  the  real 
estate,  and  diminished  as  to  the  personalty  by  her  distributive 
share  thereof. 

The  foregoing  comments  cover  the  taxation  of  the  widow's  suc- 
cession and  foreshadow  that  of  the  successions  of  the  children  in 
the  event  that  the  widow  elects  to  take  under  the  law. 

Coming  now  to  the  estates  of  the  children  as  they  would  be  in 
the  event  that  the  widow  elects  to  take  under  the  will :  It  is  to  be 
observed  that  in  the  first  place  each  child  has  the  same  interest  in 
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the  income  duringr  the  three  years  as  has  been  described  with  re- 
spect to  the  widow's*  interest  therein.  The  life  estates  arising  in 
the  children  are  immediately  vested  and  should  be  valued  as  fol- 
lows: 

Each  child  is  entitled  to  a  life  estate  in  a  ratable  share  of  two- 
thirds  of  the  real  estate  and  what  remains  of  the  personal  property 
after  deducting  the  widow's  distributive  share  thereof,  plus  a  rata- 
ble share  of  a  life  estate  in  one-third  of  the  real  estate  after  the 
death  of  the  widow;  in  other  words,  approximately  two-thirds  of 
the  personal  property  is  to  be  divided  into  as  many  shares  as  there 
are  children  and  the  value  of  a  life  interest  of  each  child  in  his 
share  limited  upon  an  estate  for  three  years  in  the  whole  is  to  be 
ascertained ;  then  to  this  is  to  be  added  the  value  of  a  life  estate  in 
a  share  of  two-thirds  of  the  real  estate,  to  arise  after  the  expira- 
tion of  three  years ;  and  finally,  the  remaining  one-third  in  value  of 
the  real  estate,  the  life  estate  in  which  is  given  to  the  widow,  is  to 
be  divided  into  shares  and  (for  the  estates  over  are  vested,  as  al- 
ready pointed  out)  the  value  of  an  estate  for  life  in  each  child,  lim- 
ited upon  an  estate  for  life  in  the  widow,  is  to  be  ascertained  and 
added  to  the  share  of  that  child. 

The  sum  of  the  interests  thus  respectively  valued  for  each  child 
is  to  constitute  the  taxable  succession  of  the  child,  subject,  of  course 
to  exemptions,  and  subject  also  to  qualification  hereinafter  to  be 
made. 

There  remains  the  ultimate  remainder  in  fee  simple.  This,  ac- 
cording to  the  will,  is  given  "to  the  heirs  of  each  of  my  children 
respectively,"  but  as  pointed  out  in  another  opinion  which  has 
reached  the  commission  or  will  soon  reach  it,  the  use  of  the  word 
'Tieirs"  necessarily  implies  a  contingency  or  condition,  to-wit,  that 
each  child  shall  leave  heirs.  Section  5343  now  comes  into  play  and 
requires  immediate  taxation  at  the  highest  possible  rate.  More- 
over, as  x>ointed  out  in  Opinion  No.  1323  and  in  the  other  opinion 
last  referred  to,  the  testator  has  not  fully  provided  for  the  revolu- 
tion of  these  ultimate  remainders,  in  that  he  has  not  (it  will  be  as- 
sumed) stipulated  what  shall  become  of  them  in  the  event  that  the 
last  child  to  die  leaves  no  heirs.  However,  it  must  be  remembered 
that  each  remainder,  so  far  as  the  will  is  concerned,  is  a  separate  es- 
tate. You  infer  that  there  are  two  children.  If  one  of  them  should 
die  without  leaving  wife  or  children,  the  operation  of  the  will  is  such 
as  that  the  other  would  succeed  to  the  remainder  as  "heir"  of  the 
deceased  child.  This  would  leave  the  survivor  invested  with  a  life 
estate  in  an  undivided  half  of  the  property  (or  in  specific  property. 
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if  the  estate  is  to  be  divided  that  way) ,  and  with  the  fee  in  the  other 
half  of  the  property,  divided  or  undivided.  At  that  point  the  will 
would  have  spent  its  force  as  to  the  second  half,  but  would  still  be 
operative  as  to  the  first  half ;  so  that  when  after  the  death  of  the 
survivor  of  the  two  children  the  fee  of  the  entire  property  becomes 
vested  in  the  heirs  of  such  surviving  child  (assuming  no  alienation 
of  his  estate  in  fee  in  the  meanwhile),  such  heirs  would  not  re- 
ceive the  fee  in  the  second  half  under  the  will  of  the  present  testator. 

In  other  words,  in  the  usual  course  of  nature  the  two  children 
will  not  die  at  the  same  time,  and  it  |s  possible  that  one  may  be  the 
heir  of  the  other.  On  the  other  hand,  it  is  more  remotely  possible 
that  they  will  both  die  at  the  same  time,  leaving  a  single  person  re- 
motely related  to  the  testator  as  their  common  heir.  Even  in  that 
event  resort  to  presumptions  might  establish  the  legal  conclusion 
that  the  possible  single  ultimate  remainderman  would  receive  part 
of  his  estate  under  the  testator's  will  and  part  from  the  presumed 
survivor  by  virtue  of  the  statutes  of  descent  and  distribution  oper- 
ating upon  the  estate  of  that  survivor. 

Bearing  in  mind  that  Section  5343  of  the  General  Code  is  to 
be  applied  by  imagining  a  possible  contingency,  it  is  believed  that 
the  highest  possible  rate  would  be  obtained  by  assuming  the  death 
of  the  first  child  without  heirs  other  than  the  other  child,  which,  as 
to  the  remainder  after  the  life  estate  of  the  first  child,  would  add 
the  value  of  that  remainder  to  the  taxable  interest  of  the  second 
child ;  then  let  it  be  assumed  that  the  surviving  child  dies  leaving 
a  single  heir  remotely  related  to  the  testator ;  this  assumption  will 
place  the  remainder  after  the  life  estate  of  the  second  child  in  the 
seven  per  cent  class. 

Curb  and  Gutters  are  to  be  Treated  as  Part  of  the  Street  for  the 
Purposes  Mentioned  in  Section  6309-2  General  Code,  and  the 
Funds  Mentioned  in  Said  Section  May  be  Used  for  the  Improve- 
ment  of  Curbs  and  Gutters  Provided  That  Their  Existing  Founda- 
tion is  Used  in  Whole  or  in  Substantial  Part  as  the  Sub-surface  of 
the  Improvement. 


No.  1578.— (Opinion  Dated  September  20,  1920.) 

Hon.  Charles  M.  Caldwell,  Prosecuting  Attorney,  Waverly,  Ohio. 

Dear  Sir:     Your  letter  of  recent  date  is  received,  reading: 

"Please  refer  to  Section  6309-2,  as  amended  in  House 
Bill  No.  573. 

Subdivision  2  provides  that  fees  collected  on  account  of 
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automobile  registration  shall  constitute  a  fund  to  be  used  for 
the  maintenance  and  repair  of  public  roads  and  streets.  'Main- 
tenance and  Repair'  as  defined  by  this  section,  'includes  all 
work  done  upon  any  public  road  or  highway,  or  upon  any 
street  ,  in  which  the  existing  foundation  thereof  is  used  as 
the  sub-surface  of  the  improvement  thereof,  in  whole  or  in  sub- 
stantial part/ 

Can  these  funds  be  used  by  a  village  for  the  purpose  of 
repairing  and  relaying  the  gutter  and  constructing  the  curb 
at  the  outer  edge  of  sidewalks  ? 

It  has  been  the  custom  of  the  Village  to  construct  the 
curb  and  gutter,  the  property  owner  constructing  the  side- 
walk. In  other  words,  the  Village  takes  care  of  the  street 
from  curb  to  curb,  including  the  curb,  leaving  the  sidewalk  to 
the  property  owner." 

The  section  to  which  you  refer  appears  in  108  0.  L.  (Pt.  II)  p. 

1083,  and  is  part  of  the  act  authorizing  a  tax  on  the  operation  of 

motor  vehicles.    The  section  reads  in  part : 

"Section  6309-2.  The  reyenue  collected  under  the  pro- 
visions of  this  chapter  shall  be  distributed  as  follows : 

*     *       *     *     * 

(2)  Fifty  per  centum  of  all  taxes  collected  •  under  the 
provisions  of  this  chapter  shall  be  for  the  use  of  the  muni- 
cipal corporation  or  county  which  constitutes  the  district  of 
registration  as  provided  in  this  chapter.  Such  moneys  shall 
be  paid  into  the  treasury  of  the  proper  county  as  provided 
herein  and  distributed  as  are  other  taxes.  In  the  treasuries 
of  -such  municipal  corporations  and  counties,  such  moneys 
shall  continue  a  fund  which  shall  be  used  for  the  mainte- 
nance and  repair  of  public  roads  and  highways  and  streets  and 
for  no  other  purpose,  and  shall  not  be  subject  to  transfer  to 
any  other  fund.  'Maintenance  and  repair,  as  used  in  this 
section,  includes  all  work  done  upon  any  public  road  or  high- 
way, or  upon  any  street,  in  which  the  existing  foundation 
thereof  is  used  as  the  sub-surface  of  the  improvement  thereof, 
in  whole  or  in  substantial  part. 

*     *     «     *     ♦ 

Strictly  speaking,  the  term  "street"  embraces  the  area  be- 
tween property  line  and  property  line.  However,  as  commonly  un- 
derstood, the  term  denotes  particularly  the  portion  of  the  traveled 
way  that  is  used  principally  for  vehicles ;  and  as  a  matter  of  gen- 
eral practice,  the  improvement  of  such  latter  portion  is  denoted 
"street  improvement"  and  is  conducted  separately  from  sidewalk 
improvement.  The  improvement  of  curb  and  gutter  is  as  a  rule  in- 
cluded in  street  improvement  rather  than  in  sidewalk  improvement. 

In  the  light  of  these  practical  considerations,  you  are  ad- 
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vised  that  curbs  and  gutters  are  to  be  treated  as  part  of  the 
street  for  the  purposes  mentioned  in  said  Section  6309-2,  and  that 
the  funds  mentioned  in  said  section  may  be  used  for  the  improve- 
ment of  curbs  and  gutters,  provided  that  their  existing  foundation 
is  used  in  whole  or  in  substantial  part  as  the  sub-surface  of  the 
improvement. 

The  Dower  Interest  of  a  Widow  Who  is  Also  the  Heir  of  Her  De- 
ceased Consort,  Should  be  Appraised  in  the  Manner  Provided 
for  by  Section  5342  of  the  General  Code  and  Substracted  from  the 
Value  of  the  Property  Bdonging  to  the  Decedent  Intestate  to 
Which  it  Relates  and  the  Difference  Only  Considered  as  the  Es- 
tate to  Which  a  Taxable  Succession  has  Taken  Place...  The 
Widow's  Exemption  Under  Section  5334  G^ieral  Code,  is  to  be 
Substracted  from  the  Difference  Arrived  at  by  the  Above  Method. 
The  Provision  for  a  Year's  Support  and  Homestead  Right  are  in 
the  Same  Class  With  Dower,  Save  as  the  Former  is  Expressly 
Made  in  Part  a  Taxable  Succession  by  the  Provisions  of  Section 
5332-1  General  Code. 


No.  1556— (Opinion  Dated  September  10,  1920.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  You  have  requested  the  opinion  of  this  depart- 
ment on  the  following  questions: 

"What  allowance  or  deduction  is  a  widow  entitled  to  re- 
ceive in  an  inheritance  tax  proceeding  by  way  of  the  value 
of  her  dower  where  she  succeeds  to  land  by  inheritance  on 
the  death  of  her  husband,  there  being  no  children  ?" 

In  a  recent .  opinion  of  this  department  the  Commission  has 
been  advised  that  where  there  is  made  in  the  will  of  the  deceased 
husband  provision  for  the  widow,  which  is  in  lieu  of  dower,  the 
dower  interest  does  not  arise  at  all  and  the  value  of  the  dower  in- 
terest that  might  otherwise  have  arisen  is  not  to  be  deducted  from 
the  value  of  the  estate  taken  by  the  wife  under  the  will. 

The  question  which  you  now  raise  does  not  involve  the  doctrine 
of  election  nor  the  operation  of  the  statutes  relating  thereto,  re- 
ferred to  in  the  other  opinion.  Whatever  interest  the  widow  ac- 
quires in  the  property  of  her  deceased  husband  by  virtue  of  his 
death  devolves  upon  her  by  operation  of  law. 

In  principle,  though  perhaps  not  in  detail,  the  dower  statute 
of  Ohio  follows  the  common  law  when  it  provides  that : 

"A  widow  or  widower  who  has  not  relinquished  or  been 
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barred  of  it,  shall  be  endowed  of  an  estate  for  life  in  one- 
third  of  all  the  real  property  of  which  the  deceased  consort 
was  seized  as  an  estate  of  inheritance  at  any  time  during:  the 
marriage/'  etc. 

(Section  8606  G.  C.) 

Coupled  with  the  dower  right  is  that  created  by  section  8607, 
which  is  ''of  remaining  in  the  mansion  house  of  the  deceased  con- 
sort, free  of  charge,  for  one  year,  if  dower  is  not  sooner*  assigned." 

It  is  the  universal  holding  at  common  law,  and  in  states  where- 
in rights  analogous  to  dower  rights  at  common  law  are  provided 
for  by  statute,  that  the  consummate  estates  which  arise  by  vir- 
tue of  the  operation  of  the  common  law  or  such  statutes  vest  in 
the  surviving  spouse  in  the  marital  right,  and  not  by  virtue  of  the 
operation  of  the  rules  or  statutes  of  descent  and  distribution.  In 
large  part  these  rights  are  inchoate  during  the  joint  lives  of  the 
spouses,  and  in  that  sense  they  have  their  origin,  as  it  were,  inter 
vivos,  becoming  perfect  and  vested,  however,  only  upon  the  event 
of  death,  except  in  certain  instances.  These  general  observations 
hardly  require  the  citation  of  authority  in  their  support. 

The  statutes  of  descent  and  distribution  may  be  briefly  con- 
sidered. 

"Sec.  8573.  When  a  person  dies  intestate,  having  title 
or  right  to  any  real  estate  or  inheritance  in  this  state,  which 
title  came  *  *  *  from  an  ancestor,  such  estate  shall  descend 
and  pass  *  *  to  his  *  *  kindred  in  the  following  course : 

1.  To  the  children  of  such  intestate,  or  their  legal  repre- 
sentatives. 

2.  If  there  are  no  children  or  their  legal  representatives 
living,  the  state  shall  pass  to  and  vest  in  the  husband  or  wife, 
relict  of  such  intestate,  during  his  or  her  natural  life." 

"Sec.  8574.  If  the  estate  came  not  by  descent,  devise, 
or  deed  of  gift,  it  shall  descent  and  pass  as  follows: 

1.  To  the  children  of  the  intestate  and  their  legal  repre- 
sentatives. 

2.  If  there  are  no  children,  or  legal  representatives,  the 
estate  shall  pass  to  and  be  vested  in  the  husband  or  wife, 
relict  of  such  intestate." 

"Sec.  8575.  When  a  person  does  intestate,  having  title 
or  right  to  any  real  estate  or  inheritance,  as  provided  in  sec- 
tion eighty-five  hundred  and  seventy-three,  and  leaves  hus- 
band or  wife,  relict  of  himself  or  herself  and  there  is  no  per- 
son who,  under  the  provisions  of  that  section,  would  be  en- 
titled to  inherit  it,  ♦  ♦  ♦  save  and  except  such  husband  or 
wife,  *  ♦  *  then  the  estate  shall  pass  to  and  vest  in  the  hus- 
band or  wife  of  the  intestate  as  an  estate  of  inheritance.  ♦  *  ♦." 
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The  ahpve  quotations  from  the  statutes  of  descent  and  dis- 
tribution will  be  sufficient  for  the  purposes  of  this  discussion.  It 
is  obvious  that  in  certain  contingencies  the  husband  or  wife,  relict 
of  the  decedent,  may  become  entitled  to  the  entire  estate  had  by 
the  intestate.  In  order  for  these  statutes  to  operate  it  is  necessary 
that  the  conditions  set  forth  in  section  8573  and  by  appropriate 
reference  embodied  in  the  other  sections  be  satisfied;  in  other 
words,  the  estate  or  right  upon  which  the  statutes  of  descent  and 
distribution  operate  is  "the  title  or  right  to  any  real  estate  or  in- 
heritance in  this  state"  "having"  which  the  intestate  died.  It  is 
believed  that  the  true  meaning  of  this  language  is  that  the  statute 
operates  upon  such  title  or  right  of  the  deceased  intestate  as 
vested  in  him  or  her  at  the  instant  of  death,  and  might  appropriate- 
ly be  seized  upon  by  the  statutes  of  descent  and  distribution  for 
disposition.  In  other  words,  a  dower  in  the  estate  of  the  surviving 
consort,  vested  in  right  though  not  in  possession  at  the  moment  of 
death,  is  at  that  moment  no  part  of  the  estate  of  the  decedent  but 
consitutes  an  interest  charged  upon  or  carved  out  of  the  "title  or 
right  to  any  real  estate  or  inheritance"  of  the  decedent.  As  a  mere 
matter  of  statutory  interpretation  this  view  is  inescapable,  though 
it  must  be  established  by  implication  rather  than  by  express  pro- 
vision of  statue — ^for  neither  the  dower  statute  nor  the  statute  of 
descent  and  distribution  expressly  deals  with  the  combined  effect  of 
the  two  statutes  when  the  same  person  is  the  beneficiary  of  each. 
This  is  true  because,  manifestly,  the  first  clause  of  Section  8573,  for 
example,  does  not  operate  on  the  entire  interest  of  the  decedent  un- 
qualified by  the  dower  right  of  the  surviving  consort ;  so  that  what 
passes  thereunder  "to  the  children  of  such  intestate  or  their  legal 
representatives"  is  "the  title  or  right  to  any  real  estate  or  in- 
heritance" of  the  person  who  has  died  intestate,  subject  to  the 
dower  right  of  the  surviving  consort.  In  no  other  way  could  ef- 
fect be  given  to  the  dower  statute. 

From  another  point  of  view,  the  "title  or  right"  of  the  de- 
cedent even  during  his  life  was  always  qualified  by  the  inchoate 
marital  right  of  his  consort ;  and  by  "inchoate  right"  we  mean  one 
that  is  potent  to  ripen  into  a  right  consummate.  Hence,  the  title 
or  right  of  the  decedent  was  always  qualified,  so  that  if  that  title 
was  otherwise  a  fee  simple,  for  example,  it  was  nevertheless  a  fee 
simple  subject  to  the  inchoate  dower  right  of  the  consort,  and  upon 
the  death  of  the  holder  of  the  title  that  inchoate  right  automatical- 
ly enlarged  into  a  consummate  right. 
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What  is  true  of  the  paragraphs  of  the  principal  sections  of 
the  statutes  of  descent  and  distribution,  other  than  those  \\hich 
confer  rights  upon  the  surviving  consort  as  heir,  must  as  a  matter 
of  statutory  interpretation  be  likewise  true  of  the  latter  described 
paragraphs  themselves.  The  estate  which  passes  under  the 
statutes  of  descent  and  distribution  to  the  widow  or  widower  is  the 
same  estate  which  passes  to  the  children,  for  example,  for  the 
statutes  do  not  deal  with  one  estate  of  the  decedent  in  devoh  ing  it 
upon  one  set  of  heirs  and  with  another  and  different  estate  when 
devolving  it  upon  another  set  of  heirs. 

Coming  now  to  the  inheritance  tax  law,  it  is  clear  that  there- 
under dower  rights,  as  such,  are  not  taxable  successions.  Section 
3332  of  the  General  Code  enumerates  the  taxable  successions.  None 

« 

of  the  clauses  of  that  statute  is  appropriate  to  reach  the  dower  in- 
terest, as  such ;  whereas  section  5342  of  the  General  Code  impliedly 
recognizes  the  non-taxable  character  of  the  dower  interest  when  it 
provides  a  method  of  determining  the  value  "of  any  dower  interest 
or  other  estate  or  interest  upon  which  any  estate  or  interest  the 
succession  to  which  is  taxable  under  this  chapter  is  limited." 

However,  the  inheritance  tax  law  does  impose  a  tax  upon 
successions  "by  intestate  law,"  and  if  as  a  result  of  the  operation 
of  the  intestate  law,  i.  e.,  statutes  of  descent  and  distribution,  the 
dower  interest  is  indirectly  reached  in  a  given  set  of  circumstances, 
it  might  be  possible  to  hold  that  under  such  circumstances  there 
should  be  no  deduction  on  account  of  the  value  of  such  dower  in- 
terest. 

What  has  already  been  said  is  sufficient  warrant  for  the  con- 
clusion that  the  dower  interest  itself  is  not  one  that  is  created  by 
"intestate  law."  Indeed,  with  a  few  exceptions,  dependent  upon 
local  peculiarities,  the  authorities  are  unanimous  in  so  holding,  and 
need  not  be  cited.  The  only  argument  which  can  be  adduced  to 
support  the  conclusion  that  when  the  widow  or  widower  takes  a 
life  estate  in  the  entire  real  property  of  the  deceased  consort  or  an 
estate  in  fee  simple,  or  such  other  estate  as  the  decedent  may  have 
possessed,  no  deduction  for  dower  should  be  made,  is  that  which 
might  be  predicated  upon  the  doctrine  of  merger.  That  doctrine, 
succinctly  stated,  may  be  described  by  saying  that  when  the  same 
person  acquires  two  interests  in  the  same  property  the  greater  in- 
terest will  by  absorption  of  that  which  is  lesser  extinguish  the  lat 
ter,  so  that  the  person  holds  not  two  estates  but  only  that  which  is 
greater,  and  the  lesser  estate  comes  absolutely  to  an  end.  But  this 
doctrine  of  merger  deals  with  results — ^not  processes ;  it  appertains 
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to  the  quality  in  which,  or  the  manner  by  which,  an  entitled  person 
holds  his  interest,  and  not  with  the  manner  in  which  he  acquires 
it.  Thus,  if  A.  acquires  an  estate  for  years  in  land  from  B.  and 
the  remainder  in  fee  in  the  same  land  from  C,  the  result  is  that 
the  estate  for  years  is  extinguished — ^but  not  until  after  A.  ac- 
quires both  estates ;  and  the  extinguishment  of  the  estate  for  years 
does  not  obliterate  the  fact  that  A.  acquired  it  from  B. 

Now,  the  inheritance  tax,  as  is  well  known,  is  laid  on  the  rigrht 
to  acquire.  The  word  "succession",  for  example,  is  defined  in  the 
statute  as  meaning  ''the  passing  of  property  in  possession  or  en- 
joyment, present  or  future."  In  other  words,  the  subject  of  the 
tax,  as  defined  in  the  law  itself  and  as  it  would  doubtless  be  de- 
fined by  judicial  interpretation  were  there  no  such  definition,  is 
not  the  estate  or  interest  which  emerges  from  a  certain  process 
but  the  process  itself. 

So  here,  the  thing  that  is  taxed  to  the  widow  is  that  which 
comes  to  her  by  the  intestate  laws — ^not  that  which  by  result  of 
combination  of  the  intestate  laws  and  the  statuet  of  dower  is 
found  vested  in  her  at  death  of  the  testator;  for  even  though  it 
be  conceded  that  in  contemplation  of  law  the  consummation  of  the 
dower  right  and  the  vesting  of  the  estate  under  the  statutes  of 
descent  and  distribution  occur  at  the  same  instant  of  time,  viz., 
the  death  of  the  testator ;  yet  the  manner  in  which  the  two  interests 
become  united  in  the  widow  or  widower  with  the  resultant  merger 
differs  in  the  one  case  from  that  which  takes  place  in  the  other. 

These  things  being  true,  it  will  not  be  profitable  to  discuss 
further  the  doctrine  of  merger  nor  the  manner  in  which,  nor  the 
extent  to  which,  if  any,  it  applies  to  a  case  of  the  kind  described  by 
you.  See,  however,  Moore  vs.  Moore,  7  N.  P.  320;  affirmed  3  C. 
C,  n.  s.,  178. 

There  are  many  authorities  which  might  be  cited  upon  var- 
ious points  in  the  above  discussion ;  some  of  them  will  be  found  col- 
lated in  the  notes  to 

In  re  Kennedy,  (Cal.),  108  Pac.  280; 

29  L.R.A.  n.s.  428;  and 
In  re  BuUen  (Utah),  152  Pac.  533; 

L.R.A.  1916C.  670-675. 
See  also:  Cases  cited  in  Gleason  &  Otis 
Inheritance  Taxation,  et  seq. 

In  few,  if  any,  of  these  cases,  however,  was  the  exact  question 
raised  by  the  Commission's  inquiry  involved.  The  head-note  in  Re 
Kennedy,  supra,  however,  is  as  follows: 
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''The  statutory  homestead  and  allowance  set  apart  by  the 
court  to  the  family  of  a  decedent  pending  administration  *  ♦  ♦ 
are  not  within  the  provisions  of  a  statute  providing  for  a 
succession  tax  on  property  which  shall  pass  by  will  or  by  the 
intestate  laws  of  the  state,  and  it  is  immaterial  that  had  the 
property  not  been  so  set  apart  it  would  have  passed  to  the 
widow  under  the  will." 

In  most  of  the  cases  there  were  heirs  other  than  the  surviving 
spouse,  so  that  the  question  as  to  the  effect  of  merger  which  has 
been  discussed  in  this  opinion  was  not  involved. 

For  the  reasons  above  stated,  it  is  the  opinion  of  this  depart- 
ment that  the  dower  estate  of  a  widow  who  is  also  the  heir  of  her 
deceased  consort  should  be  appraised  in  the  manner  provided  for 
by  section  5342  of  the  General  Code,  supra,  and  subtracted  from  the 
value  of  the  property  belonging  to  the  decedent  intestate  to  which 
it  relates ;  and  the  difference  only  considered  as  the  estate  to  which 
a  taxable  succession  has  taken  place.  It  follows  naturally  from 
this  conclusion  that  the  widow's  exemption  under  section  5334  of 
the  General  Code  is  to  be  subtracted  from  the  difference  arrived  at 
by  the  above  method.  It  is  also  to  be  remarked  that  provision  for 
a  year's  support  and  homestead  right  are  in  the  same  class  with 
dower,  save  as  the  former  is  expressly  made  in  part  a  taxable  suc- 
cession by  the  provisions  of  section  5332-1  of  the  General  Code, 
which  need  not  be  quoted. 

Prosecuting  Attorneys  May,  Under  the  Provision  of  Section  3004, 
General  Code,  Purchase  Scales  or  Other  Weighing  Devices  When- 
ever Such  Purchase  is  Found  Reasonably  Necessary  to  the  Pro* 
curing  of  Evidence  Against  Persons  Violating  the  Traffic  Laws 
of  the  States.  However,  in  Some  Counties  Privately  Owned 
Scales  May  be  Secured  Either  Gratuitously  or  by  the  Expenditure 
of  a  Sum  of  Money  Much  Less  Than  That  Involved  in  the  Pur- 
chase of  Scales. 


No.  1563.— (Opinion  Dated  September  11,  1902.) 

Hon.  A.  F.  AUyn,  Prosecuting  Attorney,  Port  Clinton,  Ohio. 

Dear  Sir:  Your  letter  of. recent  date  to  this  department  reads 

as  follows: 

"It  has  been  held  by  a  former  Attorney  General,  in  an 
opinion  by  him,  under  date  of  June  10, 1918  (Annual  Report  of 
Attorney  General  for  1918,  volume  1,  page  786)  that  the 
county  commissioners  have  no  authority  in  law  to  purchase 
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'scales'  to  be  used  in  the  matter  of  securing  evidence  to  con- 
vict those  persons  who  violate  the  traffic  regulations  of  the 
state. 

Question:  May  the  prosecuting  attorney,  under  th€  pro- 
visions of  Section  3004  of  the  General  Code,  purchase  a  scales 
or  other  weighing  devices  for  said  purpose? 

I  would  be  pleased  to  have  your  opinion  upon  this  subject/' 

Section  3004  General  Code,  so  far  as  pertinent  to  your  inquiry, 
says : 

"There  shall  be  allowed  annually  to  the  prosecuting  at- 
torney in  addition  to  his  salary  and  to  the  allowance  provided 
by  Section  2914,  and  amount  equal  to  one-half  the  official 
salary,  to  provide  for  expenses  which  may  be  incurred  by  him 
in  the  performance  of  his  official  duties  and  in  the  further- 
ance of  justice,  not  otherwise  provided  for  *  *  *." 

Inasmuch  as  Section  2916  General  Code  says  that 

"The  prosecuting  attorney  shall  have  power  to  inquire 
into  the  commission  of  crimes  within  the  county  *  ♦  *," 

there  can  be  no  doubt  that  in  the  collection  by  him  of  evidence 
against  persons  violating  the  traffic  laws  of  the  state  he  is,  within 
the  meaning  of  Section  3004  General  Code,  acting  "in  the  perform- 
ance of  his  official  duties  and  in  the  furtherance  of  justice. 

Two  further  questions  now  remain  for  consideration.  First, 
whether  the  purchase  of  scales  or  other  weighing  devices  is  a  proper 
item  of  expense  under  Section  3004  G.  C.  Secondly,  whether  such 
expense  is  "otherwise  provided  for." 

The  history  and  evident  purpose  of  Section  3004  G.  C.  suggest 
that  the  legislature  intended  for  it  a  rather  broad  scope.  It  is 
noticeable  that  words  of  general  description,  rather  than  words  of 
particular  enumeration,  have  been  employed  to  indicate  the  "ex- 
penses" which  may  be  provided  for  out  of  the  fund.  The  inference 
is  that  any  expense  is  proper  under  this  section  which  relates  to 
any  usual  and  reasonable  method  employed  by  the  prosecuting  at- 
torney to  secure  evidence.  On  this  theory  it  has  been  heretofore 
held  by  the  Attorney  General  that  prosecuting  attorneys  may, 
under  Section  3004  G.  C.  : 

(1)  Employ  and  pay  an  attorney  to  assist  him  in  pro- 
curing evidence  to  be  used  in  the  prosecution  of  a  criminal 
offender. 

1919  Opin.  Atty.  Gen.  Vol.  II,  p.  1238. 

(2)  Hire  an  auto,  or  purchase  gasoline  and  oil  for  his 
own  auto,  when  in  the  performance  of  his  official  duties. 

1919  Opin.  Atty.  Gen.  Vol.  II,  p.  1231. 
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(3)  Employ  persons  to  procure  evidence  as:ainst  vio- 
lators of  the  law  regulating  the  speed  of  motor  vehicles,  if 
no  secret  service  officer  has  been  appointed  under  Section 
2915-1  G.  C, ;  or  if  such  secret  service  officer  has  been  ap- 
pointed, to  employ  persons  whose  services  are  reasonably 
necessary  in  addition  to  the  services  of  said  secret  service 
officer." 

1916  Opin.  Atty.  Gen.  Vol.  II,  p.  1231. 

In  my  judgment  the  use  of  scales  or  other  weighing  devices 
for  weighing  vehicles  using  the  public  highways,  and  the  leads 
thereon,  is  a  usual  and  reasonable  method  of  securing  evidence 
against  violators  of  traffic  regulations  imposed  by  state  laws. 

Moreover,  after  careful  search  of  the  statutes,  I  am  unable  to 
find  that  the  expense  of  the  purchase  of  scales,  or  other  weighing 
devices,  for  the  purpose  just  above  quoted,  is  "otherwise  provided 
for." 

The  opinion  of  the  Attorney  General  referred  to  in  your  letter 
(1918  Op.  Atty.  Gen.  Vol.  I,  p.'  786)  makes  it  clear  that  county 
commissioners  have  no  authority  in  law  to  purchase  scales  to  be 
used  for  such  purpose. 

You  are  therefore  advised  that  prosecuting  attorneys  may 
under  the  provisions  of  Section  3004  G.  C,  purchase  scales  or  other 
weighing  devices  whenever  such  purchase  is  found  reasonably 
necessary  to  the  procurring  of  evidence  against  persons  violating 
the  traffic  laws  of  the  state.  We  say  '^reasonably  necessary"  in 
recognization  of  the  fact  that  in  some  counties  prosecuting  attor- 
neys may  have  access  to  privately-owned  scales,  the  use  of  which 
for  the  purpose  in  question  may  be  had  either  gratuitously  or  by 
the  expenditure  of  a  sum  of  money  much  less  than  that  involved  in 
the  purchase  of  scales. 

The  question  here  presented  is  by  no  means  free  from  doubt 
and  the  conclusion  has  been  reached  after  much  reflection  and  con- 
sideration. We  are  without  the  light  of  adjudicated  cases  on  the 
subject  to  guide  us,  but  taking  into  consideration  the  fact  that  the 
duty  to  enforce  these  laws  has  been  cast  upon  the  prosecuting  at- 
torneys, no  rule  of  construction  should  be  adopted  that  will  impede 
or  thwart  their  efforts  in  that  behalf. 

The  department,  therefore,  in  the  absence  of  a  judicial  determ- 
ination, has  adopted  the  construction  which  will  best  enable  the 
prosecutors  the  most  efficiently  to  perform  their  required  duties. 


SUPREME  COURT 


GENERAL  DOCKET       • 

16793— State  of  Ohio,  ex  rel.  Robert 
Grosser,  v.  Tim  L.  McDonough  et  al, 
as  Deputy  State  Supervisor  of  Elec- 
tions for  Cuyahoga  County,  Ohio. 
Cuyahoga.    Writ  denied. 

16795— The  Stete  of  Ohio,  ex  rel. 
Allen  Wood,  v. 'Randall  E.  Russell  et 
al.,  as  Deputy  State  Supervisors,  etc., 
of  Gallia  County.  In  mandamus. 
Writ  denied. 

16800— The  State  of  Ohio  on  rela- 
tion of  Claude  J.  Minor,  v.  William  J. 
Curtis  et  al.,  as  Deputy  State  Super- 
visors of  Elections  for  Erie  County, 
Ohio.    In  mandamus.    Writ  denied. 

MOTION  DOCKET 

10568— The  Incorporated  Village  of 
New  Bremen  et  al.  v.  The  Public  Util- 
ities Commission  of  Ohio  et  al.  Mo- 
tion by  plaintiff  for  stay  of  execution 
in  cause  No.  16747  on  the  general 
docket.    Stay  gzanted.    Bond  $15.00. 

10572— John  W.  Krueger  v.  J.  H. 
Louis  et  al.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Ham- 
ilton county  to  certify  its  record. 
Overruled. 

10573— Harry  Loucks  v.  The  N.  Y. 
C.  &  St.  L.  R.  R.  Co.  et  al.  Motion 
by  plaintiff  for  leave  to  file  briefs  out 
of  rule  in  cause  No.  16560  on  the  gen- 
eral docket.    Sustained. 


10574— The  State  of  Ohio  ex  rel 
Robert  Grosser,  v.  Tim  L.  McDonougrl' 
et  al.  Motion  by  plaintiff  to  advance 
cause  No.  16793  on  the  general  docket. 
Sustained. 

10575— W.  C.  Tobey,  Committee, 
etc.,  V.  Public  Utilities  Commission  of 
Ohio.  Motion  by  The  Dayton,  Spring- 
field &  Xenia  Southern  Ry.  Co.  to  be 
made  party  defendant  in  cause  'No. 
16783  on  the  general  docket.  Sus- 
tained. 

10584 — In  re  Exceptions  of  Prose - 
*cuting  Attorney  in  the  case  of  State 
of  Ohio  V.  Nelson  J.  Barger.  Motion 
for  leave  to  file  bill  of  exceptions  to 
the  common  pleas  court  of  Butler 
county.     Overruled. 

10585 — Samuel  Regar  et  al.  v.  I.  V. 
Malone  et  al.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Cuya- 
hogo  county  to  certify  its  record 
Overruled. 

10588— Walter  B.  Mosholder,  Sher- 
iff, V.  L.  A.  Culbertson.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Knox  county  to  certify  its 
record.    Sustained. 

10589— Banner  M.  Allen,  Admr.,  v. 
Kate  M.  Scarbrough.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Knox  county  to  certify  its  record. 
Overruled. 
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NEW  CORPORATIONS 

The  Delscamp  Pain  &  Glass  Co., 
Springfield,  $25,00.  H.  C.  Delscamp, 
Harry  C.  White,  A.  L.  Stoll,  L.  A. 
Rader,  R.  E.  White. 

The  Defiance  Dairy  Products  Co., 
Defiance,  $300,000.  Christ  Diehl,  Jr., 
J.  C.  Diehl,  A.  F.  Diehl,  J.  L.  Tate,  Sr., 
H.  B.  Harris. 

The  Central  Light  &  Power  Co., 
Bryan,  $35,000.  H.  A.  Graetz,  C.  A. 
BuetteL  A.  L.  Graetz,  C.  B.  Graetz, 

A.  If.  Gebhard. 

The  Minerva  Supply  Co.,  Minerva, 
$25,000.  F.  A.  Unkefer,  A.  F.  Cal- 
erdine,  M.   Shaw,  J.  A.  Grander,  F. 

B.  Cross. 

The  McKone  Tire  &  Rubber  Co., 
Canton,  $500,000.  E.  E.  Wertz,  E. 
W.  Stevens,  G.  E.  Thomas,  J.  Ander- 
son, J.  T.  Rainsberger. 

The  United  Bakers  Supply  Co.,  Cin- 
cinnati, $30,000.  E.  H.  Habermaas, 
E.  M.  Mueller,  E.  F.  Walter,  A.  G. 
Schimd,  P.  P.  Parry. 

The  Newton  Falls  Textile  Co.,  New- 
ton Falls,  $60,000.  H.  H.  Hoppe,  A. 
O.  Lea,  G.  T.  Fillius,  M.  E.  Davis, 
Helen  Shoenberger. 

The  Milford  Centre  Oil  &  Gas  Co., 
Milford  Centre,  $30,000.  J.  A.  Boy- 
lap,  T.  J.  Hartley,  G.  L.  Coe,  W.  C. 
Harris,  F.  Neer. 

The  J.  W.  Stanley  Co.,  Canton, 
$100,000.  J.  W.  Stanley,  E.  F.  Mc- 
Clelland, E.  E.  Alspaugh,  S.  F.  Bow- 
man, L.  E.  Alspaugh. 

The  words.  Product  Trading  Co., 
Cleveland,  $1,000,000.  C.  N.  Krieg, 
H.  M.  Hugo,  S.  Halama,  C.  V.  Stick- 
ney,  M.  S.  Cerrezin. 

The  C.  H.  Berlekamp  Co.,  Cleveland, 
$10,000.  G.  H.  Burrows,  M.  H.  Ford, 
A.  Fleischer,  C.  Harkman,  R.  B.  Gam- 
ble. 

The  Grossman-Weiner  Co.,  Cleve- 
land, $100,000.  E.  Brudno,  B.  Gross- 
man, L.  Weiner,  W.  Grossman,  M. 
Weiner. 

The  Eynon  Block  Coal  Co.,  Youngs- 
town,  $25,000.  E.  Crow,  H.  D.  Eynon, 
D.  F.  Bird,  G.  Fisher,  E.  Griffith. 

The  American  Mask  Mfg.  Co.,  Find- 
lay,  $100,000.  O.  Kirsten,  A.  E.  Eoff, 
H.  J.  Minnich,  J.  E.  Bicknell,  E.  J. 
Thomas. 


The  M.  L.  Andrew  Co.,  Cincinnati, 
$250,000.  M.  L.  Andrew,  S.  B.  An- 
drew, N.  Andrew,  L.  A.  Wise,  W.  B. 
Griese,  R.  Steinle. 

The  Italian  Savings  Co.,  Cleveland, 
$250,000.  R.  L.  McCarthy,  M.  T.  Gor- 
ton, A.  L.  Chiostergi,  J.  F.  Wieser, 
M.  C.  Haugh. 

The  Brook  Park  Pleasure  Club  Co., 
Berea,  $10,000.  P.  J.  Gnau,  A.  A. 
Bieltz,  J.  J.  Laughlin,  D.  M.  Marsh- 
man,  R.  D.  Grottfried. 

The  Kaufman  Bldg.  Co.,  Canton, 
$40,000.  W.  Herbruck,  H.  Nilius.  G. 
D.  Kellogg,  I.  B.  Melchoir,  D.  Hall. 

The  Page  Evaporating  Construc- 
tion Co.,  Youngstown,  $30,000.  W.  F. 
Page,  S.  Page,  V.  L.  Page,  E.  L. 
Vaugh,  J.  L.  Cooper. 

The  Springfield  Monroe  Co.,  Spring- 
field, $25,000.     E.  W.  Thompson,  W. 

B.  Collins,   C.   N.   Thompson,   B.   A. 
Thompson,  A.  J.  Todd. 

The  Champion  Collieries  Co.,  Cleve- 
land, $1,000.  L.  E.  Holmes,  G.  Black- 
ford, S.  B.  Hickey,  A.  Tegarden,  M. 
Schwamberger. 

The  Minerva  Supply  Co.,  Minerva, 
$25,000.  F.  B.  Cross,  J.  A.  Grander, 
A.  F.  Colderine,  F.  E.  Unkefer,  M. 
Shaw. 

The  American  Ice  Cream  Co.,  Cin- 
cinnati, $200,000.  J.  D.  Fervaro,  A. 
D.  Fervaro,  B.  Marchioni,  C.  Ginoc-* 
chio,  J.  J.  Castellini. 

The  Syndicate  Coal  Co.,  Dayton, 
$60,000.  I.  F.  Craig,  I.  Warner,  H. 
G.  Kemper,  S.  G.  Hauer,  M.  C.  Kuhl- 
man. 

The  Brook  Park  Pleasure  Co- 
Brook  Park,  $6,000.    W.  J.  Silfleet,  X 

C.  Smith,  E.  U.  Scrivens,  W.  R.  Scriv* 
ens,  C.  Stand. 

The  Quilliams  Road  Land  Co., 
Cleveland,  $10,000.  A.  F.  Counts, 
Sam  Selker,  J.  S.  Fisher,  S.  Niskman, 
L.  McNish. 

The  Atlas  Sand  Co.,  Cleveland,  $10,- 
000.  A.  F.  Counts,  Sam  Selker,  E.  W. 
Kneen,  L.  McNish,  J.  B.  Cohn. 

The  Cincinnati  Auction  &  Consign- 
ment Co.,  Cincinnati,  $50,000.  N. 
Gordon,  S.  Shensen,  H.  B.  Ginsberg, 
A.  M.  Cohen,  P.  A.  Cohen. 

The  Berkley  Candy  Co.,  Cleveland, 
$5,000.  J.  S.  Freeman,  F.  Leichtman, 
G.  Glassner,  J.  L.  Lipton,  J.  H.  Zwee. 
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The  Silver  Observation  Device  Co., 
Cincinnati,  $100,000.  R.  B.  Hooper, 
A.  D.  Fisher,  C.  S.  Fosher,  C.  W.  Pot- 
ter, E.  J.  Woll,  F.  J.  Grote,  Dr.  C.  M. 
\'cekee 

The  Fremont  Ohio  Knights  of  Co- 
lumbus Home  Assoc.  Co.,  Fremont, 
$75,000.  R.  O.  Reardon,  A.  Binsack, 
U.  A.  Meyer,  A.  J.  Hoffman,  W.  Her- 
shey. 

The  Call  Nurseries  Co.,  Perry,  $15,- 
000.  P.  J.  Shumaker,  C.  E.  Pine,  M. 
F.  McGuire,  J.  B.  Hook,  J.  W.  I^ane. 

Tlie  Concrete  Form  Service  Co., 
Cleveland,  $500.  No  par.  W.  H.  Nye. 
C.  Follcitt,  Orville  Smith,  A.  M.  Van 
Duzer,  U.  C.  Merrick. 

The  Springer  Husker  Co.,  Celina, 
$45,000.  J.  J.  Gast,  M.  Beckman,  F. 
Kohlhorst,  J.  H.  Winkeljohn,  R.  D. 
Springer,  W.  Mersnian,  H.  Springer, 
F.  L.  Kloeb. 

The  Harris  Advertising  Service  Co., 
Cleveland,  $25,000.  G.  T.  Harris,  G. 
C.  Shafley,  G.  R.  Sizer,  H.  E.  Davis, 
M.  L.  Dilley. 

The  Excell  Products  Co.,  Cleveland, 
$20,500.  M.  G.  Lessen,  C.  5harpe,  Stev- 
ens, M.  W.  Vickerym,  P.  C.  Kreitz,  E. 
J.  Marte. 

The  Southwest  Co.,  Cleveland,  $50,- 
000.  C.  C.  Townes,  H.  Geltman,  F. 
H.  Sellberg,  A.  W.  Thomas,  M.  R. 
Bumage. 

The  Vernon  Realty  Co.,  Cincinnati, 
$7,000.  M.  J.  Freiberg,  D.  J.  Work- 
um,  J.  W.  Weinig,  M.  S.  Zumvorde, 
tl.  T.  Evans. 

The  Maple  Valley  Dairy  Co.,  Ak- 
ron, $40,000.  E.  L.  Von  Gunten,  H. 
C.  Von  Guten,  G.  Von  Guten,  C.  R. 
Messner,  W.  E.  Von  Guten. 

The  Brill  Realty  Co.,  Canton,  $10,- 
000.  G.  Scott,  L.  A.  Brill,  W.  H. 
Swihart,  P.  E.  McWilliams,  E.  L. 
Mills. 

The  Amalgamated  Lamp  Co.,  Cleve- 
land, $25,000.  E.  J.  Wohlfeld,  A.  W. 
Messing,  J.  Bloomberg,  M.  G.  Sloss, 
M.  Davidson. 

The  Thomas  Rubber  Co.,  Millers- 
burg,  $100,000.  W.  S.  Thomas.  G.  B. 
Thomas,  Thos.  Richards,  M.  S.  Lower, 
L.  H.  Jones. 

The  Lick  Creek  Coal  Co.,  Ironton, 
$25,000.  A.  E.  McCoy,  J.  A.  Lambert, 
J.  W.  Lambert,  C.  L.  Biddison,  T.  A. 
Shewey. 

The  Furniture  Exchange  Co.,  Ash- 
tabula, $10,000.  F.  L.  Garner,  J.  L. 
Garner,  F.  B.  Halstead,  M.  H.  Gar- 
ner, E.  A.  Halstead. 


The  F.  P.  Barr  Eye  Co.,  Columbi 
$30,000.     F.  P.  Barr.  C.  M.  Barr, 
A.  Hunter,  Rees  Ellis. 

Increases 

The  Harvest  Home  Building  &  Lo; 
Assoc,  Cheviot,  $500,000  to  $1.000,0( 

The  Stern  Furniture  Co.,  Clevelar 
$25,000  to  $150,000. 

The  Central  Fairmount  Building 
Loan  Co.,  Cincinnati,  $3,000,000  to  $1 
000,000. 

The  Twelfth  Ward  Buildin  &  Lo 
Co.,  Cincinnati,  $500,000  to  $1,00( 
000. 

The  F-Rex  Manufacturing  C 
Norwalk,,  150,000  to  $100,000. 

The  H.  S.  Moulton  Co.,  Lima,  $5 
000  to  $100,000. 

The   American   Delding  and   Man 
facturing    Co.,    Warren,    $200,000 
$500,000. 

The  Geneva  Oil  &  Gas  Co.,  Gene> 
$10,000  to  $40,000. 

The  Mansfield  Pure  Milk  Co.,  Mar 
field,  $15,000  to  $200,000. 

The  Shemen  Oil  &  Gas  Co.,  Cant< 
$20,000  to  $40,000. 

The  Franklin  Development  Co.,  Ci 
cinnati,  $250,000  to  $500,000. 

The  Macey-Hall  Co.,  Cincinna 
$25,000  to  $50,000. 

The  Fleming  Furniture  Co..  Cle> 
land,  $110,000  to  $280,000. 

The  Citizens  Banking  Co.,  Salii 
ville.  25.000  to  $50,000. 

The  Grand  River  Fish  Co.,  Sandi 
ky,  $10,000  to  $50,000. 

The  Ashtabula  Fish  Co.,  Sandusl 
$10,000  to  $50,000. 

The  Knowles,  Taylor  &  Know 
Co.,  East  Liverpool,  $500,00  to  $52 
000. 

The  Akron  Electric  Supply  Co..  / 
ron.  $50,000  to  $100,000. 

The  Edwards  Clothes  Shop  Co..  i 
lumbus,  $10,000  to  $20,000. 

The  MacGrabb  Improvement  < 
Cleveland,   $5,000   to   $15,000. 

The  Hartzell  &  Ovens  Co.,  Gira 
$10,000  to  $50,000. 

The  Cleveland  Cider  Co.,  Cle 
land,  $30,000  to  $100,000. 

The  Imperial  Rubber  Co.,  Ornri 
$25,000  to  $100,000. 

The  Baldwin  Co..  Cincinnati,  \ 
000.000  to  $8,000,000. 

The  Universal  Texas  OU  &  Gas  i 
Cleveland,  $300,000  to  $1,500,000. 

The  Black  Gem  Coal  Co.,  Smithft 
$5,000  to  $75,000. 

The  D  &  D  Battery  Co.,  Columi 
$25,000  to  $75,000. 
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